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SecntafT  to  Oorcntor Vaouit. 
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Ezeontiva  Anditw John  8.  PanoaR. 
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Depu^ larael  BelanBer. 
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Judge Willfam  W.  Webb. 
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CommiHioner George  D.  Pratt. 
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Secretary W»rwiok  a  Caipentw. 

Aanatant  Secretary John  J.  ^airell. 
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IWea  Building,  Tiiiiaa  Square). 
Super viaor Eknmett  B,  Hawkhu. 

Exoua,  Stais  ComtnaiOHia  op Herbert  8.  SImou. 

DqMity  ConunindoiMr Jay  Fairier. 

Deputy  GommiaaiQaer Clarenae  W.  DAvidaon. 

Deputy  Commiarionei CSiArlea  T.  Piatt. 

Chief  Couiuel Harry  D.  Sanden. 

CwfidantW  Oerk...- FnMok T. CardnM. 
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ot  State  ChMitiM  (m  ({flew). 
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Buenttrj '. Irrins  J.  Motrii. 
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my) Fnndi  ft.  Sloddvd,  Jr 

Chief  Omk Edwin  H.  Gftdmaa. 

BtAtirtldMi Charloi  B.  Crippao. 

Aetwvy CharlM  0.  Bmith. 

Coonaal Herrey  J.  DMke. 
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AMMMuent  and  Fnttrtai  Corpontioiu. . .  Tbomaa  F.  Behu. 

Go-opentiTO  Fire George  E.  Mtrigcdd. 

liquktAtkm  Baraan C.  C.  Foirler. 

Fin  CcHQpaiiiM  (New  Tork  offiee,   165 

Broadway) Daoiel  F.  Oordoo. 

life  Companiw  (New  York  offiea,   165 

Broadway) Netaoo  B.  Hadl^. 

Cawalty   CompaniM   (Nmr  YoA  office. 

166  Broadway) Arthur  F.  Saztoo. 

FratiniBl   Companiee    (New  York  office, 

166  Broadway) J<^  E.  DieTendorr. 

VoikmeD'a    Cotnpeiuatioo    (New    Twk 

office,  165  Broadway) H.  E.  Rrw. 

Andtt  (New  York  offioe,  165  Broadway) . .  Chariee  Hughei. 
Trndsirritan'     Awociatiou    (New   York 
tfGee,  l(J5Bt«rfway) Samuel Deatoohbertec.    qq,,];^. 
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AMutant  SeoraUry. Nathoiuel  J.  Roaenberg. 

Hiat  Daputy  CmuniMioiMr  In  diaqe  al  Bn- 

reaa  of  In^Motioa Jamea  L.  OcmoD. 

Beocmd  Depu^    Coouuiamnar  in  obarge  of 

WmtanaD'a  CmnpeiiaBtion  Bureaa. WDUaia  C.  Arohw. 

Third   Deputy    Commii^Qer    in   ehar|e   of 

Hadiatton  and  Aibitration  Bunan fVank  B.  ThMn. 

Cbkt  Gouotd Bobert  W.  Bonyac*. 

Chiof  StatiotidaQ Leonard  W.  Batoh. 

Director  Bmploymvit  Buremi. David  S.  Flynn. 

Manager,  Stato  Inaaranaa  Fond F.  SpMoer  Baldwin. 

Iaw  BxAimnBa,  Boabd  or 

Examiner WiDiani  P.  Ooodelle,  Prsadent. 

Examiner. IVanklin  M.  Danaher,  S«Mirel«ry 


Tnat  SuUiran  Smith. 

MiLiTUT  TniDnMa  ComunoR 

CommiMioner Oan.  Q«orge  R.  Dyer,  Command- 
ing Q«iwTal  ot  Ou)  New  York 
Guard,  Acting  Chtinnoo. 

CommiariaMt Dr.  Oeorge  J.  Flaher. 

Commiawiner Dr.  Ilomaa  B.  Finegan,  Deputy 

CraomiaNoner  of  Ektueation. 

SanratBTy Thomaa  C.  Stowell. 

Military  Seoretary C^.  Hmry  C.  Perlqr. 

State  loapeotor  of  niyaioal  Training. llKMiaa  A.  SUmj. 

Superviaing  Offios  of  Military  Training Col.  William  H.  Chapin. 

Buperviaing  Officer  of  Voeational  Training. . .   Howard  O.  Burdge. 

Chiof  Qerfc Robert  C.  MabeL 

■  PanoHB,  Stat*  CoioiuaiON  o* 

Henry  Soloman,  Praddent. 

Frank  E.  Wada,  Vioe-Prebiden  t . 

CommUoner Mrs.  Sarah  L.  Darenport. 

Commiidoaer Qeo^e  W.  Davida. 

CommiMioner Allan  I.  HoUoway. 

Coouniaaionw John  S.  Kennedy. 

ConuniaaioiHr Wal  H.  Pierce. 

BeorBtary John  F.  Tremain. 

Chiof  Clerk Philip  Q.  Room. 
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FsuoNS,  Stats  SunranamBiiT  or WHlua  A.  Oir. 

Depv^  SuporinteadMit. Oeorga  W.  Franklin. 

PoBUoBi7iu>Dios,  SvrsMHTWiDBMTOF. WiDiun  H.  Stwra. 

Deputy  Supwint^ulant Prank  Loin. 

Pdblio  SiBTian  CiMiiiimoR,  Fnrr  Dtnnor,  49  Lalayatte  ttnat,  N.  Y.  City 

CbariM       Bulkier        Hubbell, 


Ttsvia  H.  WhltaMf. 

OuriM  8.  Hcm^. 

FredMiek  J.  H.  Kneka. 

Suuiel  H.  Ontny. 

Oounael mi£Mn  L.  RanKin. 

SeentMT JanM  BUns  WaUnr. 

Pimuo  SnRTian  CotaoaHON,  Saoomi  Divmor 

CommiaBOner Chvlcfl  B.  Hill,  Chairman. 

OoauniisiMMr ¥tank  Irvine. 

ComnuMMMT J(^  A.  Barlilte. 

CommiBMHMr Thomaa  F.  Fenndl. 

OMnininionar Vacant. 

Conoiri Ledyard  F.Hale. 

Seoretary FraneiaX.  Dianey. 

PcBUQ  WoBxa,  SDmnmmimra  or miliam  W.  Wothenpoon. 

Depu^  Buperintendent Henty  D.  AlanuKler. 

Aaoataat  to  Deputy  and  Chief  Civk Alfrad  H.  O'Naill. 

Special  Examiner  and  Appraiaer  and  Claima 
Agent Mattitew  A .  Haaran. 

RsMmaa 

Cotnt  of  Appaala J.  Newton  Piato. 

Deputy Alva  8.  Newoomb. 

BapremB  Court JwMoe  B.  Fiaher. 

Deputy Fletcher  W.  Battanball. 

MiaoeUanaouB miUain  T.  B.  Earing. 

Sun  OoimABVLuT 

Superintendent ^ Oewge  Eleteber  Chandler. 

Silts  Pub  CoiuDBnon 

Ourlea  A.  Wwtlng. 

Edward  B.  Long. 

GMbndiaiMier Ewry  K.  Witliama. 

GcMuniaaioner Pierre  Lorill&rd,  Jr. 

Commiaiionei F^ed  B.  Parker. 

CommiaBoneT  (<s  o.jIcia) Edward  Sdioaaeok,  Ueut.-Gov. 

Comnuarionar  (<s  ofieio) Caurha  8.  Wilaon,  CommiaMoner 

of  Agriculture. 
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BtaTI  HoBFTtAt,  COMMIMION 

CoBuniHioner Charlea   ' 


ConunkitoDW Andrew  D.  Motfttn. 


BMnUiT EveMtt  S.  Elwood. 
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COURT  OF  CLAIMS 


Hbhkt    p.    Bdkoabd,    Claimant,    «.    Statb    op    Nbw   Tout, 
Defoidant 

Claim  No.  14696 

(Filed  Angiut  1,  1B18) 

What  cttutltvtM  th*  Uw  Id  Ot  SUU  Id  n^tA  ta  tke  B«if«  cual  WMtraft- 

tion. 
OatUiM  of  the  mbjMt  nuttir  juid  the  drcnnuUBCCt  «f  Uw  contrut  Inrolrad 

Tbe  aua  «^ich  iru  wuhad  away  and  the  dtitr  of  tbt  Stata  and  of  tha  gmi- 
tiaetor  ia  napact  tbaiato. 

Tba  jvdfmeat  of  Stats  aScUto  may  be  nch  aa  to  amonnt  to  lefal  nsfliienM 
aad  nnilt  in  damagea  bebif  fonad  afalnat  tba  Stat& 

Chapter  147  of  the  Lawi  of  1903,  providing  for  the  coiutruction  of  the 
present  Barge  eaual  and  for  a  branch  thereof  from  Lake  Ontario  at  the 
city  of  Oaw^o  through  the  Oiwego  river  to  the  main  canal,  having  been 
ntbmittad  to  the  people  and  approved  by  them,  the  proriaiona  of  that 
Uw,  a«  ainoe  amended,  constitute  the  lair  of  the  State  in  regard  to  the 
woik  of  constructing  said  Barge  canal. 

Ihs  State  entered  into  a  contract  with  the  American  Pipe  and  Con* 
■tmction  Company  for  the  conetruction  of  a  portion  of  the  Barge  canal 
between  the  citiea  of  Fultra  ind  Osw^o  commencing  at  the  end  of  eon- 
tract  Ko.  10  at  Fulton  and  ending  at  the  commencement  of  eoatraet 
No,  35  at  Onr^o,  and  including  the  construction  of  lodes  6  and  S,  with 
adjoining  danu,  bulkheads  and  other  structures,  the  removal  of  Battle 
Island  and  High  dams  and  the  dredging  of  a  channel  between  the  sites  of 
the  two  ctmtraeta  above  mentioned,  together  with  certain  incidental  w(»1t 
connected  therewith,  excepting  the  machinery  for  operating  the  lode  gatea 
and  valves  and  capstans,  which  was  to  be  known  as  contract  No.  37.  This 
eontract  was  duly  entered  into  on  December  9,  1910,  but  on  the  9th  day 
of  April,  1911,  the  said  ccnnpany  assigned  the  contract  in  queetion  to 
Henry  F.  Bnrgard  who  is  the  preieut  claimant.  The  assignmsnt  having 
bem  eonamted  to  and  approved  by  the  offlcera  of  ths  State,  ttie  said 
Hairy  P.  Burgard  b^au  the  work  under  this  contract  and  furnished  the 
neoMsary  work,  labor  and  materiala  therefor  and  cconpleted  the  sauM 
about  December  1,  191B,  and  thereupon  the  completed  work  was  accepted 
by  a  resolution  o(  the  Canal  Board  on  February  9,  191S. 
Sun  DvT.  Rkpt. —  V<a.  17        1 
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Hie  preBcnt  claim  wu  nied  on  the  20th  d«7  of  November,  ISlfl,  with  the 
proper  officiala  of  the  State,  and  aa  order  h»ing  been  made  by  the  Court 
of  Claims  permitting  the  State  to  serve  and  flle  a  counterclaim  based  upon 
the  all^ation  that  the  claimant  had  neglected  to  perform  hie  contract 
within  the  time  ipecifled  and  that  damages  ihould  be  allowed  the  State 
therefor  and  ako  allying  that  the  work  under  the  contract  remained 
uncompleted,  on  the  14th  of  Uarch,  IBIS,  a  reply  to  mch  counterclaim 
wai  made  by  the  claimant  and  duly  served.  The  items  included  in  this 
claim  are  it«ms  Nob.  37  to  GO  inclusive,  except  items  39  and  60  which 
have  been  withdrawn;  that  none  of  the  other  items  above  mentioned  were 
included  in  the  final  estimate  or  account,  or  paid  for  by  the  State. 

The  territory  embraced  in  the  contract  waa  approximately  the  Osw^o 
river  from  the  city  of  Fulton  to  the  city  of  Oswego.  The  river  was  divided 
into  three  pools;  one  created  by  the  Battle  Island  dam  which  crossed 
the  river  Juit  above  the  island  of  that  name;  the  other  by  a  dam  con- 
structed across  the  river  at  Minetto,  and  the  third  by  a  dam  constructed 
across  the  river  known  aa  Old  High  dam,  approximately  halfway  between 
Hinetto  and  Oswego.  Below  that  was  another  pool  created  by  a  dam  in 
the  city  of  Oswego  which  is  below  the  aita  of  contract  No.  S7.  Under 
the  old  system  at  each  of  the  dams  mentioned  was  a  lock  by  which 
boats  could  pass  from  one  pool  to  the  other.  The  contract  called  for  the 
removal  of  the  three  dama  and  the  locks  and  the  erection  of  two  new 
dams  and  the  creation  of  two  new  pools  to  take  the  {dace  of  the  three 
previously  existing.  One  new  dam  was  to  be  constructed  at  Minetto  and 
the  other  near  Osw^a  The  old  dams  were  constructed  by  the  State  and 
became  a  part  of  its  canal  system  and  were  under  the  jurisdiction,  con- 
trol and  maintenance  of  the  Superintendent  of  Public  Works.  The 
contract  in  question  was  to  be  carried  on  so  as  not  to  interfere  with  the  , 
navigation  of  the  present  canal  and  the  contractor  was  allowed  to  place 
and  maintain  upon  the  existing  High  dam  flash  boards  not  to  exceed  two 
feet  in  height.  The  necessary  dredging  was  also  to  be  done  so  that 
navigation  in  the  new  channel  would  be  uninterrupted  whenever  travel 
in  the  existing  channel  was  cut  off.  Various  other  provisions  were  con- 
tained in  the  contract  aa  to  the  manner  in  which  the  contractor  should 
provide  against  interfering  with  traffic  through  the  old  canal  while 
fulfiUng  his  contract  In  the  spring  of  1911  some  fifty  feet  of  the  apron 
of  Old  High  dam  next  to  the  west  abutment  washed  away  and  shortly 
afterward  the  Superintendent  of  Public  Works  made  certain  repairs 
to  the  west  abutment  of  said  dam  but  did  not  make  any  repairs  to  the 
dam  itself.  The  Old  High  dam  was  in  an  unsafe  and  defective  condition 
in  the  fall  of  1911  and  such  condition  was  known  to  the  officers,  servants 
and  employees  of  the  State  of  New  York  but  they  negligently  failed  to 
repair  the  same.  In  April,  1912,  a  portion  of  the  same  dam,  about  136 
feet  in  length  on  the  west  end  thereof,  was  washed  out  on  account  of  its 
defective  and  unsafe  condition  and  while  it  was  under  the  care,  control 
and  management  of  the  officers  of  the  State  whose  duties  were  to  maintain 
it  until  the  same  could  be  removed  by  the  claimant  pursoaDt  t«  the 
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tantu  of  hia  eontr»ct  At  that  time  the  worit  of  tlte  ditiniuit  In  the 
construction  of  the  aew  dam  at  Oswego  and  the  new  dam  at  Minetto 
had  not  progressed  far  enough  to  oiable  him  to  remove  the  Old  High 
dam  and  to  maintain  navigation  in  the  then  existing  canal.  The  wait- 
ing out  of  the  Old  High  dam  reduced  the  Tolume  of  water  in  the  pool 
abore  that  dun  to  luch  an  extent  as  to  interfere  seriously  witli  tlie 
operations  of  the  claimant  in  the  ordinary  work  under  his  contract, 
and  also  prevented  navigation  of  the  exisiting  canal. 

The  claimant  asks  herein  for  judgment  against  the  State  for 
^75,080.41.  This  claim  is  based  upon  numerous  items  which  are  set 
forth  and  considered  at  length  in  the  opinion.  Ihe  purpose  of  the  old 
dam  was  to  create  pools  that  would  feed  the  canal  as  it  passed  from  one 
level  to  another  level,  thus  facilitating  navigation,  the  operation  of 
which  was  under  the  jurisdiction  and  control  of  the  Superintendent  of 
Public  Wor^B.  Held,  that  it  was  the  duty  of  the  Engineering  Depart- 
ment and  the  said  Superintendent  to  together  construct  and  keep  in 
repair  the  canal  and  its  feeders,  and  that  the  Stute,  therefore,  in  requir- 
ing the  contractor  under  the  contract  to  do  his  work  without  interfering 
with  navigatiMi,  ^vas  bound  to  see  that  the  existing  canal  with  its 
feeders  was  maintained  by  it  in  such  manner  as  to  enable  the  contractor 
to  fulfil  his  obligations;  that  the  giving  away  ol  the  dam  with  the  con- 
sequent destruction  of  the  pool  created  by  it  was  caused  by  reason  of 
the  negligence  of  the  State  officers  in  failing  to  properly  protect  the 
existing  canal  and  the  said  feeders.  The  referee  disclaims  any  desire 
to  criticise  the  action  of  the  State  officers  and  holds  that  they  were 
eridently  desirous  to  save  expense  to  the  State,  and  hoped  that  the 
dam  would  hold  out  until  the  contractor  could  complete  the  new  dam 
and  thus  preserve  the  navigation  of  the  canal  but  holds  that  their 
judgment  in  reference  to  the  economizing  of  the  expense  of  repairing  the 
dam  aud  with  reference  to  the  hope  that  it  would  hold  out  was  erroneous 
and  amounted  to  l^al  negligence  from  which  the  claimant  suffered 
damages.    Judgment  in  the  amount  of  $177,708.32  for  claimant. 

CukOa.  against  the  State  of  New  York  srising  from  the  negli- 
gence of  State  officiale  in  failing  to  repair  and  strengthen  a  dam 
on  the  Oswego  river,  with  the  result  that  the  claimant  sustained 
damages  bj  the  washing  out  of  eaid  dam. 

The  matter  of  this  claim  was  referred  by  the  Court  of  Claims 
to  Judge  Albert  Haight,  as  official  referee,  and  after  full  investi- 
gatioD  Judge  Haight  filed  with  the  court  bis  formal  report  as 
follows : 
To  the  Honorable,  the  Court  of  Claims  of  the  State  of  New  York: 

GsNTLEMEN. —  Pursuant  to  an  order  of  your  honorable  court 
entered  on  the  19th  day  of  June,  1917,  the  abo^e  entitled  daim 
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was  r^eired  to  me  as  c^cial  referee  pursuant  to  chapter  229  of 
the  Laws  of  1911,  to  hear,  try  and  determine  the  isBuee  therein 
involved. 

Thereupon  and  in  compliance  with  the  provisionB  of  such  order 
uf  T^erence,  the  parties  appeared  before  me  on  the  l7th  day  of 
December,  1917,  at  the  court  house  in  the  city  of  Syracuse,  N.  T., 
that  being  the  time  and  place  agreed  upon  by  the  parties  for  the 
trial  of  the  issues  invdved ;  the  State  by  Hon.  Merttm  E.  Lewis, 
Attomey-fleneral,  represented  by  William  E.  Thorpe,  Esq.,  and 
(Jeorge  I,  Sleicher,  Esq.,  Deputy  Attom^B-Qeneral,  and  the 
claimant  in  person,  lepreeeoted  hy  Messrs.  Costello,  Burden, 
Cooney  &  Walters. 

Thereupon  the  referee's  oath  prescribed  by  law  was  waived  hy 
the  stipulation  of  all  of  the  parties. 

The  trial  then  commenced  and  waa  continued  from  time  to  time 
and  upon  divers  subsequent  days  by  adjournment  upon  the  request 
and  consent  of  the  parties  at  said  court  house  in  the  city  of  Syra- 
cuse, N.  Y.,  and  at  the  office  of  the  referee  in  the  city  of  Buffalo, 
N.  Y.,  until  the  close  of  the  evidence  and  the  conclusion  of  the 
trial  on  the  9th  day  of  May,  1918,  at  which  time  the  attonwys 
of  the  parties  submitted  oral  arguments  and  briefs,  with  the 
privilege  of  thereafter  submitting  requests  to  find  and  reply  briefs, 
and  to  forward  to  the  office  of  the  referee  in  the  city  of  Buffalo 
the  exhibits  of  the  respective  parties  in  the  case,  which  briefs 
and  exhibits  and  requests  to  find  were  finally  received  on  the 
29th  day  of  June,  1918. 

On  the  6th  day  of  May,  1918,  at  the  request  of  the  parties  and 
attended  by  their  attom^s,  I  visited  that  portion  of  the  canal 
embraced  in  the  contract  on  which  the  claims  under  consideration 
are  based. 

Now,  therefore,  after  hearing  William  E.  Thorpe,  Esq.,  and 
George  I.  Sleicher,  Esq.,  Deputy  Attorneys-General,  on  bdhalf 
of  the  State,  and  Costello,  Burden,  Coon^  &  Walters,  attom^s  on 
behalf  of  the  claimant,  and  due  deliberation  having  been  had,  I  do 
find  and  decide  as  follows: 
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FiNDiiTos  OF  Fact 
I 
The  I^slatnre  oi  the  State  ol  New  Tork  in  the  year  1903 
enacted,  chapter  147  of  the  Lawe  of  that  year,  which  became 
effective  on  the  seventh  day  of  April  of  that  year,  containing  pro- 
viaiona  for  the  construction  of  a  Barge  canal  from  Lake  Erie 
at  the  ei^  of  Buffalo  to  the  Hudson  river,  and  also  from  Lake 
Ontario  at  the  ci^  of  Oswego  throu^  the  Osw^^  river  to  the 
point  of  junction  with  the  Lake  Erie  and  Hudson  B^ver  canal 
eommonly  known  as  the  Barge  canal.  Under  the  provisiona  of 
that  act  it  wag  required  that  the  construction  of  such  a  canal 
should  be  first  submitted  to  the  people  of  the  State  for  their 
approval  at  a  general  election  to  be  heJd  in  November  of  that 
year  and  at  said  election  the  provisions  of  said  chapter  were 
approved  by  popular  vote  of  the  people,  which  provisions  with 
the  amendments  that  have  been  made  thereto  from  time  to  time 
as  printed  in  the  Session  Laws  are  in  force  ae  the  laws  of  the 
State  and  may  be  considered  a  part  of  this  retort  without  spe- 
eifically  qaoting  the  provisions  faereio. 

n 

Pursuant  to  the  provisions  of  the  above  mmtioned  laws  of  the 
State  of  New  York,  it,  through  its  duly  constituted  officers,  on 
the  9th  day  of  August,  1910,  advertised  for  bids  from  contractors 
for  the  conetmction  of  a  portion  of  the  Barge  canal  located 
between  the  cities  of  Fulton  and  Oswego,  commencing  at  the  end 
of  contract  No.  10  at  Fulton,  and  ending  at  the  commencement 
of  contract  No.  S5  at  Osw^o,  which  included  the  construction 
of  locks  5  and  6,  with  adjoining  dams,  bulkheads  and  other 
structures,  the  removal  of  Battle  Island  and  High  dams,  and 
the  dredging  of  a  channel  between  the  two  contracts  above  men- 
tioned, together  with  all  the  work  incidental  thereto,  as  specified 
in  the  contract,  plans  and  specifications,  excepting  the  machinery 
for  operating  the  lock  gates  and  valves  and  capstans,  which  was 
to  be  known  as  contract  No.  S7.     The  advertisement  provided 
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that  bid«  were  to  be  presented  to  the  Sti|>mDtendent  of  Public 
Workfl  of  the  State  of  New  York  on  the  7th  day  of  September, 
1910,  bnt  upon  that  day  no  bids  were  aubmitted  or  presented, 
and  conaequ^itly  no  contract  was  awarded. 

Ill 

On  the  26th  day  of  October,  1910,  the  State  of  New  York, 
through  its  said  constituted  authoritien,  again  advertised  for  pro- 
posals for  the  construction  of  such  section  of  the  Bat^  canal, 
asking  for  proposals  for  doing  the  aforementioned  work  to  be 
submitted  on  the  22d  day  of  November,  1910 ;  that  on  that  day 
two  bids  w»e  received  by  the  Superintendent  of  Public  Works, 
one  of  which  bids  was  by  the  American  Pipe  and  Construction 
Company,  a  corporation  authorized  to  do  business  in  the  State 
of  New  York,  which  was  accompanied  by  a  certified  check  in 
amount  called  for  by  the  advertisement,  which  bid  was  found  to 
be  the  lowest  and  most  favorable  to  the  State,  and  therefore  that 
company  became  eiititled  to  the  contract 

IV 

On  the  9th  day  of  December,  1910,  contract  No.  37  was  duly 
made  and  entered  into  by  and  between  the  American  Pipe  and 
Construction  Company  and  the  State  of  New  York,  which  con- 
tract, including  the  preliminary  estimates  of  quantities  and  costs, 
the  itemized  proposal  or  bid  of  the  contractor,  with  the  plans  and 
specifications  and  special  specifications,  constituting  Exhibit 
No.  1,  partially  written  and  partially  printed,  is  hereby  made  a 
part  of  this  report  of  my  findings  of  fact,  with  the  same  force 
and  effect  as  if  the  provisions  were  specifically  found  herein,  and 
will  be  filed  with  the  clerk  of  the  court  as  a  part  of  this  report 

V 
On  the  19th  day  of  April,  1911,  the  American  Pipe  and  Con- 
stmctioD  Company  assigned  said  contract  No.  37  to  Henry  P. 
Burgard,  the  above-named  claimant,  which  assignment  was  duly 
cousented  to  and  approved  by  the  duly  constituted  officers  of  the 
State  of  New  York 
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VI 

That  thereupon  Henrj  P.  Burgard,  the  aboTe-nemed  claimant, 
proceeded  to  perfonn  the  work,  labor  and  services,  and  furnish 
the  material  called  for  under  the  proTiBions  of  the  contract  and 
Bpecificationfl,  and  completed  the  work  thereon  on  or  about  the 
1st  day  of  December,  1916 ;  thereupon  the  work  under  the  con- 
tract was  accepted  by  a  resolution  of  the  Canal  Board  of  the 
State  of  New  York  on  the  9th  day  of  February,  1916,  of  which 
the  following  is  a  copy: 

"  Whbbbas,  the  State  Engineer  and  Surr^or  and  the  Supeo>- 
intendeut  of  Public  Works  have  certified  to  the  Canal  Board 
that  the  work  embraced  in  Barge  Canal  Contract  No.  37,  entered 
into  under  date  of  December  9,  1910,  between  the  State  of  New 
York  and  Henry  P.  Burgard,  Contractor,  has  been  cmnpleted  in 
a  satiefactoiy  manner; 

"  Resolved,  that  Barge  Canal  Contract  No.  87  be  and  the  same 
is  hereby  accepted  and  payment  of  90%  of  the  retained  per- 
centage pending  the  preparation  of  the  final  account  is  hereby 
authorized,  contingait  upon  the  Contractor  filing  a  bond  in  an 
amount  of  $6,000  to  cover  certain  work  incidental  to  the  Ctm- 
tractor,  providing  it  is  determined  by  the  State  Engineer  and 
Superintendent  of  Public  Works  that  the  Contractor  should  be 
held  liable  for  the  performance  of  such  work;  the  payment  of 
90%  of  the  retained  percentage  is  not  intended  to  and  does  not 
relieve  or  release  said  Contractor  from  liability  to  pay  to  the 
State  the  liquidated  damages  sustained  or  by  the  terms  of  said 
contract  payable  to  it  for  failure  of  the  said  Contractor  to  com- 
plete the  work  provided  for  in  the  contract  on  or  before  the  date 
fixed  therefor  by  Paragraph  15  of  said  contract,  or  by  the  law 
in  such  caseo  made  and  provided,  and  sudi  damages  whether 
heretofore  accrued  or  hereafter  accruing  shall  be  due  and  pay- 
able the  same  as  if  said  payment  had  not  been  made. 

"  On  calling  the  ayes  and  noes,  the  resolution  was  adopted  by 
the  following  count:  Ayes  —  MesarB.  Schoeneck,  Hugo,  Wells, 
Woodbury,  Williams    and  Wotherspoon,  (6);  Noes  —  none." 
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Thereapon  and  oa  or  before  the  13th  day  of  July,  1916,  the 
State  of  New  York,  throu^  its  duly  CMifltituted  authorities, 
made  an  account  of,  the  work  done  and  material  furnished  l^  the 
contractor  under  contract  No.  37,  and  on  that  date  the  same  was 
approved  by  a  resolution  of  the  Canal  Board  and  the  paym^its 
therein  referred  to  were  made  to  the  daimant  on  July  31,  1916. 

VIII 

On  the  9th  day  of  November,  1916,  the  claimant  duly  filed 
a  notice  of  intention  to  file  the  claim  herein  under  consideration 
with  the  Attom^-G^eral  of  the  State  of  New  York  and  the 
clerk  of  the  Court  of  Claims,  pursuant  to  the  statute,  and  oa 
the  20th  day  of  November,  1916,  the  claimant  duly  filed  said 
claim  with  the  clerk  of  the  Court  of  Claims  and  the  Superin* 
tendent  of  Public  Works. 

IX 

On  or  about  March  1,  1918,  an  order  was  made  by  the  Court 
of  Claims  permitting  the  iState  to  serve  and  file  a  counter  claim 
in  this  matter,  and  thereupon  a  counts  claim  was  filed,  in.which 
it  was  in  substance  alleged  that  the  claimant  had  n^lected  to 
perform  his  contract  vrithin  the  time  specified  therein  and  did 
not  complete  his  work  thereunder  until  after  the  expiration  of 
650  days,  and  that  under  the  provisions  of  the  contract  it  was 
agreed  that  the  damages  should  be  $100  per  day  for  each  day  after 
May  1,  1914,  that  the  work  under  the  contract  remained  uncom- 
pleted, which  was  in  no  event  to  be  considered  as  a  penalty  or 
otherwise  than  as  liquidated  damages. 

X 
On  the  14th  day  of  March,  1918,  the  claimant  filed  a  reply  to 
the  above-mentioned  counterclaim  with  the  clerk  of  the  Court 
of  Claims,  and  served  a  duplicate  original  thereof  upon  the 
Attorney-General,  which  counterclaim  and  reply  are  heiel^  made 
a  part  of  this  report  and  will  be  filed  with  the  clerk  in  connection 
herewith. 
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21 
The  daim  filed  herein  has  annexed  thereto  a  schedule  of  items 
and  the  items  involved  in  this  daim  are  items  Nob.  37  to  60 
indnsive,  except  items  Nob.  89  and  50,  whidi  have  been  with- 
drawn; that  none  of  the  other  items  above  mentioned  were 
indaded  in  the  final  estimate  or  acconnt,  or  paid  for  by  the  8tat& 
The  daim  has  not  been  presented  to  any  other  tribunal  or  court 
for  audit  or  determinatitm,  and  has  not  been  assigned  or  trans- 
ferred hy  the  claimant  to  any  other  person  or  persona 

XII 

The  site  of  the  territory  embraced  in  the  contract  was  approxi- 
matdy  the  Oswego  river  from  the  city  of  Fulton  to  the  city  of 
Oswego.  The  river  was  divided  into  three  pools;  one  created 
by  the  Battle  Island  dam  constmcted  across  the  river  a  few  rods 
above  the  island  of  that  name;  the  other  l^  a  dam  constructed 
across  the  river  at  Minetto,  and  the  third  by  a  dam  constructed 
across  the  river  known  as  Old  High  Dam,  approxlmatdy  midway 
between  Minetto  and  Oswego.  Below  that  was  another  pool 
created  1^  a  dam  in  the  city  of  Osw^o,  which  is  below  the  site 
of  contract  No.  37.  The  old  Oswego  canal  was  constructed  along 
the  eastern  bank  of  the  river  and  at  each  of  the  dams  mentioned 
there  was  a  lode  by  which  boats  could  pass  to  and  from  one  pool 
to  the  other.  The  improvement  provided  for  hy  the  contract 
of  the  State,  with  the  claimant,  was  for  the  removal  of  the  three 
dams  located  upon  its  site,  together  with  the  then  existing  locks 
and  the  erection  of  two  new  dams  and  the  creating  of  two  new 
pools  to  take  the  place  of  the  three  that  previonsly  existed.  One 
of  the  new  dams  was  to  "be  constructed  at  Hinetto  and  the  other 
near  the  ci^  of  Oswego.  Under  the  provisions  of  the  contract 
new  bulkheads  and  locks  were  to  be  constructed  at  each  of  the 
new  dams  provided  for  and  the  channel  of  the  river  excavated 
so  that  it  could  be  utilized  as  the  new  canal.  The  old  dams  were 
constmcted  by  the  State  and  the  pools  created  thereby  supplied 
the  old  canal  with  water  through  which  the  boats  could  be  floated. 
The  dams,  therefore,  became  a  part  of  the  canal  system  of  the 
State  and  were  under  the  jurisdiction,  control  and  maintenance 
of  the  SuperintCTident  of  Public  Works.  ,  GooqIc 
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XIII 

Under  the  provieioiiB  of  the  contract,  the  cootractor  agreed  that 
"  the  work  shall  be  conducted  bo  ae  not  to  interfere  with  the  navi- 
gation of  the  present  canal  and  the  safety  of  such  banks  and 
structures  as  may  be  required  for  that  purpose  between  the  15th 
day  of  May  and  the  15th  day  of  November  of  each  year  during 
progress  of  the  work."  It  was  also  provided,  special  specifica- 
tion 248,  that  "  In  order  to  facilitate  the  work  the  contractor  will 
be  allowed,  if  he  so  desires,  to  place  and  maintain  upon  the  exist- 
ing High  Dam  fla^  boards  not  to  exceed  two  feet  in  height  All 
work  connected  with  placing,  maiutaining  and  removing  such 
flash  boards  shall  be  paid  for  by  him,  and  the  placing  and  remov- 
ing shall  be  subject  to  the  direction  of  the  State  Engineer."  And 
again,  specification  Sis,  it  is  provided  that  the  general  construc- 
tion at  High  dam  and  at  Minetto  shall  proceed  simultaneouely. 
"As  the  dam  at  Minetto  will  cut  off  navigation  in  the  list- 
ing canal  there,  the  completion  of  both  dams  and  connected 
work  must  be  so  timed  that  boats  of  the  draft  now  in  use  on  the 
canal  can  travel  in  the  river  between  Minetto  and  High  Dam  as 
soon  as  the  existing  canal  is  blocked.  The  dredging  must  also 
be  conducted  so  that  navigation  can  use  the  new  channel  whenever 
travel  in  the  existing  channel  is  cut  off.  The  channel  to  be 
dredged  between  the  lower  end  of  Contract  10  at  Fulton  and  deep 
water  in  the  river  below  must  be  completed  sufficiently  to  permit 
boats  to  use  it  by  the  time  the  work  on  Contract  10  has  cut  off 
the  present  canal."  Again  it  is  provided  that  "the  removal  of 
the  exiBting  High  Dam  and  of  Battle  Island  Dam  shall  be  done 
aa  the  contractor  may  elect  after  June  1,  1911,  but  the  removal 
of  these  dams  must  be  completed  by  the  time  the  new  dam  below 
each  13  finished.  This  work  shall  be  subject  to  such  regulations 
as  may  be  necessary  for  the  proper  maintenance  of  navigaticm," 
Special  specificatione  30s,  "Prior  to  the  15th  day  of  May  of  each 
year  the  contractor  shall  place  all  banks,  structures  and  the  prism 
of  the  canal  wherever  they  have  been  interfered  with  by  his  woA, 
in  proper  condition  for  canal  navigation,  so  that  the  opening  of 
navigation  on  that  date  will  not  be  delayed.    Whei«  the  execation 
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of  the  woi^  or  any  contract  requires  a  change  in  or  interference 
with  the  towing  path  of  the  existing  canal,  the  contractor  shall 
maintain  the  towing  path  in  a  condition  satisfactory  to  the  Super- 
intendent of  Public  Works  for  the  passage  of  canal  animals,  or 
shall  provide  tugs  or  tow  boats  and  shall  tow  all  boats  which  use 
animal  traction  throngh  any  portion  of  the  canal  on  his  contract 
where  he  has  not  provided  a  towing  path  satisfactory  to  the  Super- 
intendent of  Public  Works.  Payments  will  be  made  for  all  labor 
and  material  required  to  maintain  navigation  as  above  specified 
at  the  contract  price  for  maintaining  navigation." 

XIV 

Claim  No.  37 
On  or  about  Anguat  1,  1811,  James  Burden,  reBident  engineer 
for  this  section  of  the  canal,  made  an  examination  of  old  High 
Dam  and  the  abutments,  and  on  August  2,  1911,  made  a  report  of 
the  same  to  his  superior,  Edwin  Styring,  division  engineer,  Syra- 
cuse, N.  Y.,  as  follows: 

"Oswego,  August  2,  1911. 
"Contract  37  —  Structures:    Dams. 
"Mr.  Edwiit  Sttbing, 

"Division  Engineer, 

"  Syracuse,  N.  Y. : 
"  DsAB  SiK. —  I  enclose  photographs  of  a  hole  extending  through 
the  west  abutment  of  the  High  Dam.  You  may  remember  that 
there  was  leakage  throu^  this  abutment  last  spring  when  the 
water  was  high.  Since  then  the  hole  has  greatly  increased  in 
size,  as  shown  in  the  photographs,  the  hole  is  much  larger  on  the 
river  side  than  on  the  back.  The  flooring  between  the  back  of 
front  facing  stones  has  fallen  out,  making  a  hole  inside  considei^ 
ably  larger  than  shows  from  the  front.  The  bottom  between  the 
stones  above  the  hole  is  broken  and  there  is  approximately  a 
vertical  crack  about  75  feet  south  of  the  crest  of  the  dam,  about  2 
inches  wide  at  the  top,  which  appears  to  extend  to  the  bottom  of 
the  wall.    The  wall  north  of  this  crack  has  settled  down  towards 
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ike  nortli;  the  dam  also  his  a  vertical  crack  about  1?  feet  east  of 
the  abutment,  and  is  about  6  inches  lower  at  the  abatrnent  than 
at  tbiB  crack.  The  man  at  the  Pnmping  Station  infonns  me  that 
part  of  the  timber  foundation  came  out  from  under  this  end  of 
the  dam  last  spring;  one  of  the  timbers  shows  projecting  from 
onder  the  wall  in  the  rear  view.  The  abutment  is  in  very  bad  «ai- 
dition  and  should  have  prompt  repair.  I  have  no  idea  that  this 
abutment  could  stand  a  flood  like  that  of  last  spring.  This  dam 
was  supposedly  to  be  turned  over  to  the  contractor  on  June  1st, 
but  the  Ci^  of  Oswego  is  still  using  the  power  house. 
"Veiy  truly, 

"  (Signed)     Jamee  Burden, 

"  ResideTU  Engmeer." 
XV 

In  die  apring  of  1911  about  4fty  feet  of  the  apron  of  old 
High  dam  next  to  the  west  abutment  washed  away  and  during 
the  months  of  September  and  October,  1911,  the  Superintendent 
of  Public  Works  of  the  State  of  New  York  made  certain  repairs 
to  the  west  abntmoit  of  said  dam,  but  did  not  make  any  repairs 
to  the  dam  itsdf. 

XVI 

Old  High  dam  was  in  an  unsafe  and  defective  condition  in  the 
fall  of  1911,  and  such  condition  was  known  to  the  officers,  serv- 
ants and  employees  of  the  State  of  Kew  York,  and  yet  the^y 
negligently  failed  to  repair  the  same. 

xvn 

On  April  1,  1912,  a  portion  of  old  High  dam,  about  136  feet 
in  length  on  the  west  end  thereof  adjoining  the  abutment  was 
washed  out  on  account  of  its  defective  and  unsafe  condition. 

XVIII 

At  the  time  that  the  old  High  dam  was  washed  out  it  was 
under  control  and  management  of  the  (^cers  of  the  State,  whose 
duties  were  to  maintain  it  until  the  same  could  be  removed  by 
the  claimant  pursuant  to  the  terms  of  his  contract;  that  at  tiiat 
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time  die  woA  of  the  claimant  in  the  oonstmction  of  the  new 
dam  at  Oswego  and  the  nev  dam  at  Minetto  had  not  piogreased 
far  enough  so  that  the  old  High  dam  could  be  rwnoved  l^  him 
and  the  navigatim  in  the  then  ftiating  canal  mHintwinftd, 

XIX 
While  the  flow  of  the  water  in  the  river  at  Ute  time  that  old 
Ei^  dam  was  washed  out  was  heavy,  it  was  not  greater  than 
it  had  been  in  the  i»«ceding  years  at  about  that  time  of  the  year. 

XX 

The  washing  oat  of  old  High  dam  reduced  the  volume  of 
watcor  in  the  pool  above  that  dam  to  such  an  extoit  as  to  prevent 
claimant  from  floating  a  dredge  and  operating  the  same  in 
excavating  the  channel  in  the  pool  above  the  dam^  it  also  ope- 
rated to  drain  the  wato*  from  the  canal  and  prevent  navigaticm 
thereof. 

XXI 

On  the  8th  day  of  April,  1912,  the  Superintendent  of  Public 

Worka  wrote  Mr.  Edwin  Styring,  division  engineer,  aa  followa: 

"  OmcB  or  Assistant  Sopbbiittbndbiit  Public  Woskb 

"  Statb  of  Nbw  Tobe 

"Sybacdsb,  N.  T.,  AprU  8,  J912. 
"  Subject:     High  Dam  in  Oswe^  Siver 
"  Mb.  EnwHT  Sttbiko, 

"Division  Engineer, 

"  Syracuse,  N.  T. : 
"  Dbas  Sib. —  Will  yon  kindly  give  me  some  data  on  the  High 
Dam  in  the  Oswego  Kiver  which  recently  went  out } 

"  This  dam  I  nnderetand  waa  built  in  1870-1873  and  cost 
$221,000. 

"  I  would  like  to  know  what  in  your  judgment  it  would  cost 
to  make  the  repairs  and  the  length  of  time  it  would  take  to 
do  the  work  and  the  earliest  time  at  which  in  your  opinion  the 
wo^  could  be  commenced.  I  suppoae  you  will  have  to  pve  me 
alternative  figures  as  to  what  this  cost  and  time  would  be, 
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depending  upon  the  oondition  of  the  bottom,  aa  we  talked  this 
moming. 

"  Ton  will  oblige  me  very  much  l^  giving  me  &n  immediate 
»ply.  Youra  very  tmly, 

"(Signed)         D.  W.  Pbck, 
"  Copy  "  Superintendent  of  Pvhlic  Works." 

XXII 

On  April  8,  1912,  the  diviaion  Mgineer,  Edwin  Styring, 
answered  the  former  letter  of  the  Superintendent  of  Public 
Works  as  follows: 

"  State   of   New   Tobk,   Defabtmbut   of   State   Enoineeb 
AMD  Sdkveyoh,  Middle  DmaroTJ 

"  Stbaoijse,  April  8,  1912. 
"  E.S.  H. 

"Subject:     Oswego  Canal.     High  Dam. 
"  Me.  D.  W.  Pbck, 

"  8upt.  of  Pvhlic  Works, 

"Albany,  N.  Y., 

"  Deab  Sih. —  I  beg  to  acknowledge  receipt  of  your  letter  of 
even  date  wherein  you  ask  me  to  give  my  judgment  as  to  the 
cost  of  repairs  and  length  of  time  it  will  take  to  place  High  Dam, 
which  wemt  out  in  part  on  the  first  of  April,  in  a  condition  to 
permit  of  navigation  on  the  Osw^;o  Canal. 

"  In  reply  would  say  that  owing  to  the  type  of  constructiffli 
of  the  old  dam,  the  stone  part  of  which  rests  on  cribs  whidi  are 
not  entirely  founded  on  rock,  the  distance  between  the  crest 
of  the  dam  and  the  rock  surface  as  far  as  known  being  not  less 
than  87',  I  would  regard  it  as  uselesB  to  try  and  attempt  to 
make  repairs  on  the  dam  itself,  but  rather  consider  the  prop- 
osition of  swinging  a  cofFerdam  from  the  Bouth  end  of  the  west 
abutment  in  the  form  of  an  arch  around  to  the  point  of  the  dam 
which  is  still  intact.  I  would  build  this  cofferdam  to  at  least 
the  height  of  the  present  crest  of  the  dam  and  let  it  take  the 
place  of  the  portion  of  dam  that  has  gone  out  for  the  remaining, 
season  or  two  that  it  will  be  necessary  to  maintain  the  old  Hi^ 
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Dam.  It  is  possible  ihat  inside  of  two  seaBtms  the  new  dam 
No.  6  near  Oswego,  which  takes  the  place  of  the  present  Hi^ 
Dam,  will  have  he«i  built  and  the  present  dam  submerged. 

"  The  building  of  a  cofferdam  such  as  I  have  mentimed  above 
will  be  in  an  unknown  depth  of  water,  but  I  have  reason  to 
believe  that  in  places  it  is  20 '  deep.  I  have  made  an  estimate 
of  cost  on  building  a  crib  cofferdam,  sheeted  in  the  front  with 
steel  sheet  piling,  and  from  the  data  satb  as  is  obtainable  concern- 
ing the  depth  and  quality  of  the  underlying  material,  I  would  say 
that  the  dam  could  be  built  inside  of  $30,000. 

"  Regarding  the  length  of  time  it  would  take  to  build  sudi  a 
dam ;  in  all  probability  the  woi^  on  it  could  not  be  commenced 
inside  of  a  month  owing  to  the  continued  high  water  in  the 
river.  After  the  work  had  started  the  dam  could  probably  be 
built  inside  of  six  weeks.  Ihtring  the  time  that  it  would  be 
neceaeaiy  to  wait  until  the  high  water  recedes  the  material  could 
be  delivered  on  the  ground. 

"  On  the  above  basis  of  time  it  would  be  about  July  Ist  before 
flie  cofferdam  would  be  built  and  navigation  in  the  canal  poseibla 

"  B^;arding  the  old  dam,  I  find  on  looking  over  the  final 
account  in  the  Division  Office  that  it  was  built  between  1870 
and  1873  at  a  cost  of  $221,000.  The  dam  for  many  years  back 
has  given  trouble  and  has  had  considerable  repairs  from  time 
to  time,  and  it  has  always  leaked  more  or  less.  During  the 
low  stage  of  water  in  the  summer  and  fall  months  sometimes 
the  entire  flow  of  the  river,  except  what  was  passing  through 
the  old  canal,  was  leaking  through  the  dam. 

"  If  you  require  something  more  definite  in  the  way  of  cost 
of  repairs  to  the  dam,  I  would  be  ^ad  to  furnish  it  to  you  as 
soon  as  it  is  possible  to  get  out  into  the  river  to  make  soundings 
and  measurements,  but  as  long  as  the  water  remains  anywhere 
near  its  present  height  it  will  be  impracticable  to  put  a  boat 
out  in  the  stream  anywhere  near  the  break. 
"  Very  truly  yours, 
"(Signed)         EnwiK  Stykiho, 

"  (Copy)  Divisitm  Engineer" 
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xxin 

On  Ma;  6,  1912,  Ae  Superintendent  of  Public  Works  again 
wrote  to  Mr.  Styring,  the  division  engineer,  as  follows: 
"  Statu  of  Nbw  York,  SupBamTEHDiNT  of  Public  Wobkb 
"Albaht,  N.  Y.,  May  6,  1912. 
"  Be :    Qaestion  on  repair  of  High  Dam,  Oswego  River. 
**  Mb.  Edwin  Sttbiiiq, 
"  DivUion  Engineer, 

"  Syracuse,  N.  Y. : 
"Dbas  Sib. —  Referring  to  your  recent  letter  in  the  matter 
of  the  repair  of  Hi^  Dam  on  the  Osw^;o  River,  I  understand 
Uiat  recently  another  portion  of  this  dam  has  gone  out 

"  Will  yon  kindly  answer  me  in  detail,  the  following  qnes- 
titHis: 

"  1.  'V^at  in  your  judgment  is  the  earliest  possible  moment 
that  the  work  of  repairing  this  Dam  can  be  begun  1 

"3.  What  in  your  judgment  would  the  probable  cost  bet 
"  8.  How  long,  in  your  judgment,  would  it  take  to  complete 
the  wo^} 

"  4.  Should  this  work  be  done,  in  your  judgment  would  the 
rest  of  the  old  dam  stand  the  pressure  of  the  water  elevation 
necessary  to  maintain  navigatitm  this  yearl 

"  5.  Would  the  new  work  and  the  old  part  of  the  dam  stand 
the  strain  of  the  probable  freshets  of  next  spring? 

"  6.  Please  state  what  in  your  judgment  would  be  the  meet 
suitable  construction  for  the  repair  of  this  Damf 

"  Please  favor  me  with  a  detailed  answer  to  each  of  the  above 
questions  at  your  earliest  convenienca 

"  Very  truly  yours, 

"(Signed)        D.  W.  Pbck, 
"  SuperiniendaU  of  PvbUc  Works." 
"  (Copy) 

XXIV 
On  May  9,  1912,  Mr.  Styring,  division  engineer,  wrote  the 
Superintendent  of  Public  Works  in  answer  to  his  letter  of  May 
6,  1912,  as  follows: 
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"  Stati  of  New  Yo&r 

"  DXPABTHBHT     OF    StATB     EhoINEBB     AND     SOKTETOB,     MiDDLl 

DmaioR 
(  "Stbacube,  N.  Y./Maif  9,  1912. 

"  Subject :  Oswego  CanaL    Hi^  Dam  Sepaira. 
"  Hon.  D.  W.  Pbck, 

"  Supt.  of  Public  Woricg,  " 
"Albany,  N.  Y. : 
"  DsAB  Sib. —  I  beg  to  acknowledge  recript  of  your  letter 
of  May  8tb  in  tiie  matter  of  repairs  to  Hi^  Dam  in  the  Oewegp 
River. 

"  £elow  I  have  endeavored  to  answer  to  the  best  of  my  ability 
the  BIZ  questiona  regarding  the  repairs  to  the  dam,  which  you 
have  sobmitted  to  me. 

"  No.  1. —  Owing  to  the  continuance  of  high   water  in  the 
river  the  work  of  restoring  the  level  cannot  probably  be  started 
before  the  let  of  Jnne,  but  the  deliveiy  of  materials  for  the 
repairs  could  conunaice  at  once. 
"  Wo.  2.— About  $43,000. 

"  Wo.  3. —  The  length  of  time  required  to  do  the  work  is  a 
matter  of  conjecture,  but  I  would  say  at  least  two  months. 

"  No.  4. — As  to  i^ether  the  remaining  old  portion  of  the 
dam  would  atand  the  bead  of  water  necessary  to  maintain  the 
levd  is  a  matter  impossible  to  determine.  It  has .  stood  the 
heaviest  flood  we  have  had  in  many  years,  but  for  that  matter 
that  mi^t  also  be  said  of  the  portion  that  went  out. 

"  If  the  reaponsihility  rested  with  me,  I  would  hesitate  ft 
l<nig  time  before  I  would  accept  as  sufficiently  secure  for  two 
more  years  the  use  of  the  resnaining  portion  of  the  old  dam. 

"  No.  5, — This  question  is  in  part  answered  in  No.  4.  Dur- 
ing the  time  of  freshets  the  changes  of  the  old  portion  of  dam 
remaining  would  of  course  be  greatly  lessened. 

"  No.  6. —  I  believe  the  cheapest  construction  for  restoring 
liie  canal  level  above  the  dam  would  he  a  series  of  8t<Hiefilled 
timber  cribs,  spaced  say  20 '  apart  in  the  clear  with  heavy  tim- 
ber wales  extending  from  crib  to  crib  against  which  interlocking 
SrAn  Dipt.  Bkpt.— Vol  IT        2 
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sterf  sheet  piling  could  be  driven.    Tlie  estimate  of  $43,000  noted 
in  answer  No.  2  is  based  on  this  style  of  construction. 

"Ton  will  recall  that  a  short  time  ago  you  asked  me  for  an 
estimate  of  cost  hb  to  repairs  to  the  dam,  and  I  reported  to  you 
$30,000,  Since  then  a  portion  of  the  west  abutment  of  the  dam 
has  failed,  hence  the  increased  cost  of  repairs  from  $30,000  to 
$43,000.  Very  respectfully, 

"  (Sgd.)     Edwis  Stysino, 
"Coj^.  "Dwision  Engineer." 

XXV 

The  State  of  New  York,  through  its  officers,  agents  and  servants, 
failed  and  neglected  to  restore  the  portion  of  old  High  dam  that 
was  washed  out  and  com-equently  navigation  in  the  existing  ctanal 
could  not  be  resumed  or  the  dredging  of  the  channel  of  the  river 
in  the  wet  could  not  be  mada 

XXVI 
Claim  37  —  Item  C 

On  the  28th  day  of  May,  1912,  the  claimant  wrote  the  Snpei^ 
intendent  of  Public  Works  and  also  the  Canal  Board,  requesting 
that  the  necessary  steps  should  be  taken  to  repair  old  High  dam  so 
that  he  could  prosecute  work  under  his  contract  in  an  orderly 
manner,  and  thereafter  a  proceeding  was  instituted  by  the  claimant 
against  the  Canal  Board  and  the  Superintendent  of  Public  Works 
in  which  he  demanded  a  peremptory  writ  of  mandamus  command- 
ing and  requiring  the  Canal  Board  and  Superintendent  of  Public 
Works  to  repair  the  dam. 

XXVII 

Amcmg  the  affidavits  filed  on  behalf  of  the  State  upon  the  return 
of  the  order  to  show  cause  in  said  mandamus  proceeding  was  one 
made  by  Hon.  D.  W.  Peck,  Superintendent  of  Public  Works, 
which  is  as  follows: 
"State   of  New  Yobk,  1 
.    County  of  Albany,       / 

"  Duncan  W.  Peck,  being  duly  swom,  says  that  he  is  now  and 
was  during  all  the  times  hereinafter  mentioned  the  Superintendent 
of  Public  Works  of  the  State  of  Ne^v  York. 
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"  That  as  such  Superintendeait  he  has  charge  and  is  familiar 
with  the  physical  condititms  of  the  entire  canal  system  of  the  State 
of  New  York;  that  there  is  about  six  hundred  miles  of  said  canal 
system;  that  deponent  is  charged  with  the  duty  of  superintendency 
of  said  canals  and  the  keeping  of  the  same  in  condition  for  naviga- 
tion and  with  the  keeping  of  the  same  in  repair. 

"  That  in  order  to  keep  the  navigation  on  the  said  canals  open^ 
it  is  necessary  and  has  been  for  a  number  of  years  last  past  neces- 
sary to  expend  considerable  amoimts  of  money  in  extraordinary 
repairs,  such  as  breaks,  washouts,  leakages  and  other  accidents 
that  may  happen  to  said  canal. 

"Hat  the  Legislature  of  1912  appropriated  for  extraordinary 
repairs  on  the  entire  six  hundred  miles  of  said  canals  one  hundred 
twenty-five  thousand  dollars. 

"  That  deponent  is  aitirely  familiar  with  what  is  known  as  the 
high  dam  in  connection  with  the  Osw^o  Canal;  that  said  high 
dam  controls  the  navigation  on  said  canal  below  Lock  Ko.  14. 

"That  on  or  about  the  first  day  of  April,  1912,  one  hundred 
sixty  feet  of  said  dam  was  destroyed  by  reason  of  the  Spring 
floods;  that  on  account  of  the  extraordinary  high  water  during  the 
Spring  of  1912,  it  was  impossible  to  repair  the  damage  to  said 
canal  and  up  until  within  a  few  days  last  past,  to  ascertain  defi- 
nitely the  extent  of  the  injury  to  said  dam. 

"  That  as  soon  as  the  water  subsided  to  an  extent  8u£Scient  to 
'  allow  a  proper  examination  to  be  made  of  said  dam  and  the 
injuries  thereto,  deponent  had  the  same  examined  by  Division     ' 
Engineer  Edwin  Styring,  in  charge  of  that  portion  of  the  canal. 

"  That  at  the  request  of  deponent,  said  Division  Engineer  made 
an  estimate  of  the  cost  of  repairs  to  said  dam  and  that  said 
Division  Engineer  reported  to  d^wnent  that  it  would  cost  to  make 
the  repairs  to  said  dam,  between  forty  and  fifty  thousand  dollars; 
that  deponent  also  caused  said  Divimon  Engineer  to  report  to 
deponent  as  to  the  condition  of  the  r^naining  portion  of  said  dam 
and  as  to  the  likdihood  and  probability  of  the  remaining  portion 
of  said  dam  being  sufficiently  strong  to  withstand  the  water  pres- 
Boie  in  case  the  destroyed  portion  of  said  dam  should  be  replaced ; 
that  said  Division  Engineer  reported  to  deponent  in  the  following 
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language:  '  If  the  responsibili^  rested  with  me  I  would  hesitate 
a  long  time  before  I  would  accept  ag  sufficiaitly  secure  for  two 
more  years  the  use  of  the  remaining  portion  of  the  old  dam.' 
Said  Division  Engineer  also  stated  that  the  freehets  of  next  Spring 
would  very  greatly  reduce  the  chancea  of  the  old  dam  remaining. 

"  That  deponent  has  asked  for  estimates  as  to  the  repairs  on  this 
dam  from  other  emgineas  and  said  eaigineers  have  reported  to 
deponait  that  the  cost  of  said  repairs  would  be  in  the  nei^boi^ 
hood  of  fifty  thouaand  dollars. 

"  That  in  order  to  make  said  dam  in  any  way  secure  and  able 
to  withstand  the  water  pressure  in  case  the  destroyed  portions  of 
the  same  should  be  rebuilt,  it  would  be  neces-sary  to  materially 
strengtbai  and  repair  the  remaining  portion  of  said  old  dam ;  that 
the  expense  of  repairing  said  remaining  portion  would  he  v^ry 
large  and  the  money  expmded  in  making  said  repairs  and  in 
strengthening  the  remaining  portion  of  said  old  dam  would  be 
practically  thrown  away  for  the  reason  that  Contract  No.  37, 
which  the  relator  herein  is  performing,  provides  for  the  construc- 
tion of  a  new  dam  below  high  dam,  which  will  so  raise  the  canal 
levels  that  high  dam,  the  one  in  question,  will  be  pulled  out  and 
destroyed  and  that  Contract  No.  37  provides  for  the  removal  of 
high  dam;  that  the  only  use  of  said  hi^  dam,  in  case  this  large 
amount  oi  moneiy  should  be  expended  upon  these  repairs,  would 
be  for  one  year  and  a  fractional  portion  of  the  present  year. 

"  That  for  some  time  past  there  has  been  practically  no  naviga- 
tion upon  the  Oswego  Canal  and  that  the  expenditure  of  this  large 
amount  of  money  to  repair  said  dam  in  order  to  open  the  same  for 
navigation,  would  accommodate  very  little  navigation. 

"  That  d^wnent  is  familiar  with  the  time  necessary  to  accom- 
plish gnch  work  as  the  repairs  to  this  dam;  that  it  would  take  at 
least  two  months  to  repair  this  dam;  that  the  condition  of  the 
water  is  such  that  in  the  ordinary  course  of  events  it  would  take 
to  practically  the  first  of  S^tember,  1912,  in  order  to  repair  this 
dam. 

"  That  it  is  a  physical  impossibility  to  repair  said  dam  in  time 
to  open  the  navigation  of  said  canal  before  the  latter  part  of 
August  or  the  first  of  September,  and  that  by  reason  of  the  pro- 
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naiona  of  Contract  No.  37,  reqniring  the  ronova]  of  this  dam 
within  the  next  year,  the  monE^'  expended  in  gach  i^aira  woald 
be  practically  wasted. 

"  That  the  only  fund  available  for  the  repair  of  said  dam  is  the 
one  hundred  twenty-five  thousand  dollar  appropriation,  heretofore 
mentioned,  and  the  expenditure  of  such  a  large  portion  of  said 
money  for  the  r^airs  of  this  dam  would  bo  deplete  said  appro- 
priation that  in  the  event  of  any  accidents  or  breaks  in  the  other 
portions  of  the  canals  of  this  State,  there  would  be  no  funds 
available  for  their  repairs. 

"  That  the  navigation  upon  the  other  parts  of  the  canal  systems 
of  this  State  is  very  large  and  the  interference  with  such  naviga- 
tion by  reason  of  any  breaks  or  accid^itB  to  the  canal  eo  as  to 
interfere  with  nAvigation  on  the  other  portion  of  said  canal,  would 
be  very  serious  and  result  in  very  great  inconvenience  and  very 
great  damage  to  the  public  engaged  in  navigation  upon  the  other 
portions  of  said  canal. 

"  Dqionent  further  says  that  the  injury  to  said  dam  was  in  no 
way  caused  by  n^igence  of  deponent,  of  the  Canal  Board,  or  of 
any  of  the  officers  or  emplt^ees  connected  with  the  Dqtartment  of 
Public  Woib  or  with  the  Canal  and  was  due  solely  to  the  unusu- 
ally high  waters. 

"  That  the  only  fund  which  could  be  used  in  the  repairs  of  said 
dam  was  in  the  appropriation  of  one  hundred  and  twen^-five 
thousand  dollars,  heretofore  mentioned,  and  in  the  opinion  of 
deponent,  the  expenditure  of  so  large  a  sum  in  the  making  of  such 
repairs  for  so  short  a  time  would  be  v^ry  bad  management  and 
would  naturally  subject  deponent  and  the  Canal  Board  to  criti- 
cism, especially  in  view  of  the  dilapidated  and  unstaUe  condition 
of  the  remaining  portion  of  said  dam. 

"  That  it  is  practically  a  physical  impossibility  to  repair  said 
dam  so  Aat  the  navigation  on  said  canal  could  be  resumed  within 
the  time  prescribed  in  ChaptM  282  of  the  Laws  of  1912,  and  that 
the  statutes  of  the  State  provide  for  the  closing  of  the  navigation 
on  said  canal  on  the  15th  day  of  November,  and  to  expend  this 
Urge  sum  of  nKmey  to  provide  for  so  little  navigation  for  so  short 
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a  time,  is,  in  the  opinion  of  depoiiait,  unwise  and  would  amount 
to  practically  a  waste  of  so  lai^e  a  sum  of  the  moneys  of  the 
people.  D.  W.  Pbok. 

"  Subscribed  and  sworn  to  before  me 
this  11th  day  of  June,  1912. 
"Albked  M,  O'Keii., 

"  Notary  Pvhlie." 

XXIX 

On  the  15th  day  of  June,  1912,  the  Special  Term  of  the 
Supreme  Court  handed  down  a  decision  denying  the  claimant's 
application  for  a.  mandamus,  which  decision  on  appeal  to  the 
Appellate  Division,  Fourth  Department,  was  affirmed  in  October, 
1912,  and  the  expenses  incurred  by  the  claimant  in  such  litigation, 
fees  and  disbursements,  waa  the  sum  of  $570,  for  which  he  asks 
to  be  awarded  judgment 

XXX 

The  justice  of  the  Supreme  Court  who  heard  the  claimant's 
application  for  mandamus  filed  an  opinion,  giving  the  reasona  for 
bis  denial  of  the  application,  in  which  he  states:  First,  that  the 
claimant  haa  an  adequate  remedy  to  recover  whatever  damages  he 
may  incur  because  of  the  failure  of  the  State  to  keep  the  canal 
open,  under  section  47  of  the  Canal  Law,  and  second.  In  view  of 
all  the  facts  in  this  case  he  believed  it  would  be  an  abuse  of  his 
discretion  to  grant  the  application.  No  costs  were  allowed  either 
party  on  the  dismisaal  of  the  proceeding. 

XXXI 

Claim  3T  —  Item  A 

Upon  the  removal  of  old  High  dam  by  the  contractor  the  spoil 

area  for  the  material  was  designated  on  the  plan,  Exhibit  10,  in 

the  river  north  of  said  dam  and  between  stations  1100  and  1117. 

XXXII 

The  water  in  the  pool  north  of  old  High  dam  between  stations 
HQO  and  1117  prior  to  the  building  of  dam  8  was  controlled  by 
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old  Curved  dam  at  Oswe^j  the  elevation  of  the  same  being 
266.22,  and  until  the  completion  of  dam  6  the  water  in  this  pool 
would  not  be  of  sufficient  height  to  permit  the  flotation  of  boats 
for  the  spoiling  of  matmal  from  old  Hig^  dam  in  eaid  spoil  area. 

XZXIII 

The  plan  formulated  b;  the  claimant  for  the  p^orroance  of 
the  work  under  contract  37  was  in  substance  to  dredge  the  Fulton 
pool  above  £attle  island  dam  in  the  season  of  1911,  and  also  to 
excavate  such  earth  as  could  be  made  in  the  dry  in  the  cut-off 
bdow  Battle  island  dam ;  also  to  install  a  dredge  at  Oswego  below 
lock  and  dam  6  and  dredge  out  the  earth  excavation.  It  is  also 
planned  to  commoice  the  work  ou  lock  and  dam  Xo.  6  as  early  aa 
possible  in  the  season  of  1912  and  to  complete  the  same  by  the 
fall  of  1913;  it  was  also  planned  that  lock  and  dam  No.  S  at 
Minetto  could  be  constructed  during  the  same  season  and  that  dur- 
ing liie  spring  and  summer  of  1913  the  channel  between  High 
dam  and  lock  and  dam  S  at  Minetto  couJd  be  dredged,  and  that  the 
old  dam  could  then  be  removed  and  the  contract  completed  by  the 
lat  day  of  May,  1914. 

XXXIV 

According  to  the  contract  plan^  and  Bpecifications  the  work  to 
be  done  between  stations  983  and  1034  consisted  in  excavating 
149,975  eubic  yards  of  material,  of  which  94,484  cubic  yards 
jfgre  loose  material,  and  55,491  cubic  yards  were  rock,  and  under 
the  plans  formulated  by  the  claimant  this  excavation  was  designed 
to  be  pCTformed  in  the  wet  by  means  of  a  rockbreaker  and  large 
dredge,  and  the  material  removed  placed  upon  scows  and  floated 
to  the  place  designated  for  spoiling. 

XXXV 

AftCT  old  High  dam  was  washed  out  the  rockbreaker  and  dredge 
could  no  longer  be  floated  in  the  pool  between  stations  983  and 
1034,  and  consequently  the  excavation  in  the  wet  was  no  longer 
practical,  and  thereupon  the  claimant  concluded  to  make  the 
eicavaticA  b^ween  stations  083  and  1034  in  the  dry.     This 
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necessitated  the  eonstruction  of  cofferdamB  to  prevent  the  water 
running  over  tlie  channel  designated  upon  the  plans  for  excava- 
tion, the  drilling  and  blasting  of  the  rock  within  the  channel,  the 
installing  of  a  steam  shovel  for  excavating  the  material,  and 
engines,  cars  and  railroad  tracks  with  which  the  material  dumped 
from  the  shovel  could  be  convetjred  to  the  spoil  banks  and 
discharged. 

XXXVI 
The  plans  accompanying  contract  37,  ^eets  16  and  11,  show 
that  the  material  to  be  excavated  between  stations  983  and  1034 
was  to  be  spoiled  in  the  river  between  stations  1060  and  1095. 
This  area  was  not  available  for  spoiling  purposes  exce{>t  in  the 
event  that  the  material  was  removed  hy  the  wet  method.  After 
High  dam  had  washed  out  and  it  no  longer  being  feasible  to 
excavate  the  channel  in  the  wet,  the  State  designated  a  new  spoil 
area  for  the  material  to  be  excavated  between  said  stations,  which 
was  not  indicated  or  shown  on  the  plans;  that  by  so  designating  a 
new  spoil  area  the  State  recognized  the  changed  conditions  calling 
for  a  different  method  of  making  the  excavatitoi  and  approved  tf 
the  plan  for  doing  the  work  by  the  dry  method. 

XXXVII 

Under  the  provisions  of  the  contract,  a  lump  mm  of  $38,000 
was  bid  for  cofferdams,  puipping,  bailing  and  draining.  Under 
the  special  specifications,  No.  338,  it  is  provided  that  "  the  item 
of  cofferdams,  pumping,  bailing  and  draining  will  bo  appor- 
tioned as  follows : 

Lock  5  and  bulkhead 35  per  cent 

Dam  5  and  abutment 20  per  cent 

Wall  on  west  bank  at  Minetto  and  miscellaneous 

work 5  per  cent 

Lock  6 20  per  cent 

Pam  6,  abutment  and  bulkhead 20  per  cent 


100  per  cent'* 
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It  thns  appears  that  the  lump  anm  bid  for  cofferdamB,  pnmping, 
bailing  and  draining  provided  for  by  the  specifications  was  for  the 
eofferdams  neceasar;  in  the  oonstmction  of  daniB  5  and  6,  and 
their  lo^  and  abatments. 

XXXVIII 

The  claimant,  after  acquiring  and  inBtalliug  a  plant  for  doing 
the  work  hj  the  dry  method,  proceeded  to  erect  the  necessar; 
eofferdams  and  make  the  excavations  required  between  stations 
983  and  1034  at  a  cost  of  $241,682.37,  which  itemized  as  follows: 

Construction  and  removal  of  cofferdams $76,678  87 

XiabUi^  insurance  8,645  22 

Plant  depreciation  and  interest 9,232  15 

Supplies  30,760  38 

Labor 116,471  25 


$241,682  37 

The  above  exp«iditure  was  necessary,  reasonable  and  proper, 
and  ia  not  disputed  bj  the  representatives  of  the  State. 

XXXIX 

The  cofferdams,  pumping,  bailing  and  draining  made  necflft- 
sary  by  doing  the  work  of  excavating  the  channel  betwe^L  stations 
983  and  1034  were  not  included  within  the  plans  and  specifications 
for  which  a  Inmp  sum  was  bid  by  the  contractor,  but  it  was  made 
necessary  in  order  to  do  the  work  in  the  dry. 

XL 
At  the  time  that  old  High  dam  was  washed  out  the  claimant 
had  on  the  site  of  the  contract  above  Battle  island  dam  one 
two  and  one-half  yard  Standard  Marion  dipper  dredge,  built  in 
191 1 ;  three  scows  of  200  yards  capacity  each ;  two  tngs  with  coal 
scows  and  launches,  which  dredging  plant  and  equipment  and  the 
necessary  small  tools  and  appliances  necessary  thereto  were  of  the 
TOloe  of  $60,000 ;  that  h©  also  bad  a  standard  Lobnitz  rockbreaker 
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with  a  thirty-ton  rnm  in  good  condition  available  on  the  site  at  a 
cost  not  to  exceed  $12,000. 

XLI 
The  rate  of  wages  of  employees  connected  with  the  dredging 
plant  was  as  follows; 

Day  superintendent   $250  00  per  month 

Night  superintendent 125  00  per  month 

Engineer  or  runner -    125  00  per  month 

Crane  man   90  00  per  month 

Oiler   60  00  per  month 

Fireman    60  00  per  month 

Deckhand    50  00  per  month 

Inspector    75  00  per  month 

Tug  captain  100  00  per  month 

Tug  engineer   90  00  per  month 

Tug  fireman 60  00  per  month 

Scoivinan 50  00  per  month 

Launclmian    60  00  per  month 

Coal  man   60  00  per  month 

Yard  man 2  50  per  day 

Foreman  of  yard  gang 100  00  per  month 

Captain  of  rockbreaker 200  00  per  month 

First  engineer 125  00  per  month 

Second  engineer 100  00  per  month 

Fireman    60  00  per  month 

Deckhand    50  00  per  month 

XLII 
It  was  practicable  to  regulate  the  work  in  three  shifts  of  eight 
hours  each  during  a  part  of  the  months  of  April  and  December, 
and  all  of  the  months  of  May,  June,  July,  August,  September, 
October  and  November. 

XLIII 

During  the  period  contemplated  by  said  contract  the  average 

price  of  coal  used  in  the  dredging  oqiiipnieiit  and  rockbrcaker  was 

?2.50  per  ton  delivered  on  the  bank  of  the  tWfir,    Th«  prevailing 


DigilizeflbyGoOgle 


BttBOABD  V.  State  of  New  Yobk  27 

Court  of  Clkima  (VoL  IT] 

price  of  wire  rope  used  on  dredges  was  55-2  2),^  ofF  list;  that  the 
average  price  of  wire  rope  used  on  the  rockbreaker  waa  $5  per 
foot ;  a  drill  boat  could  be  purchased  and  placed  upon  the  site  for 
$12,000.  It  required  a  crew  of  fifteen  men  at  a  total  labor  cost 
of  $40.29  per  shift,  40  per  cent  dynamite  cost  12  cents  per  pound, 
lubricating  oil  cost  30  cents  per  gallon,  the  exploders  cost  four 
eentg  each,  and  the  liabili^  insurance  was  4  per  cent  of  the 
payroll. 

XLIV 

The  rock  between  stations  983  and  1034  was  in  layers  nearly 
horizontal,  dipping  from  north  to  south  about  eight  inches  in 
lOQ  feet ;  the  layers  were  from  six  inches  to  two  feet  in  thickness ; 
the  surface  of  the  rock  was  criss-croBsed  with  vertical  fissures  or 
seams,  forming  what  is  geologically  known  ae  jointed  structures; 
the  lower  or  thicker  layer  was  harder  and  of  a  reddish  color. 
The  upper  layers  could  be  removed  by  a  two  and  one-half  yard 
Standard  Marion  dipper  dredge,  but  the  lower  layer  would  have 
to  be  broken  up  either  by  blasting  or  by  the  rockbreaker  before 
its  removal, 

XLV 

The  Standard  Marion  two  and  one-half  yard  dipper  dredge 
which  the  claimant  intended  should  be  used  in  dredging  the 
channel  of  the  river  between  stations  983  and  1034  was  installed 
in  the  pool  between  Battle  island  dam  and  the  city  of  Fulton,  and 
had  been  used  in  dredging  the  river  from  the  upper  end  of  con- 
tract 87  down  to  the  Battle  island  dam.  The  intention  was  to 
move  it  from  that  pool  down  to  the  High  dam  pool  for  the  pur- 
pose of  dredging  the  channel  in  that  pool.  It  waa  found,  how- 
ever, that  the  hull,  or  boat  upon  which  the  machinery  of  "the 
dredge  was  installed,  was  too  wide  to  pass  through  the  locks  of  the 
old  canal,  and  therefore  another  method  of  ranoving  the  same 
would  have  to  he  adopted ;  such  removal  could  he  made  at  an 
expense  approximating  $5,000. 

XLVI 

The  breaking  up  of  a  rock  by  a  rockbreaker  would  cost  less 
than  breaking  tip  tfje  rock  by  the  use  of  a  drill  boat.    The  reason- 
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able  coat  of  excavating  the  material  between  stations  983  and 
1034  by  the  wet  method  by  the  uae  (rf  the  dredge  and  rockbreaker 
was  $129,331. 

XLVII 

The  reasonable  cost  of  excavating  the  material  between  stations 

983  and  1034  in  the  dry  was  $112,351.37  more  than  wonld  have 

been  the  reasonable  cost  to  have  excavated  the  same  by  the  wet 

method  with  the  use  of  the  dredge  and  rockbreaker. 

XLvni 

Claim  S7~ItemB 

The  contract  plans  and  specifications  required  lock  and  dam 
No.  6  and  attendant  structures  to  be  made  of  concrete;  such  con- 
crete would  require  approximately  50,000  cubic  yards  of  sand 
and  gravel 

XLIX 

The  most  available  and  most  economical  supply  of  sand  and 
gravel  to  be  used  in  making  such  concrete  in  the  construction  of 
said  lock  and  dam  was  at  Indian  point  near  Fulton  on  the  west 
side  of  the  OBwego  river  north  of  Grass  island.  The  bank  was 
so  located  that  it  could  be  shoveled  into  boats,  the  boats  flooded 
across  the  river  and  oiter  the  canal  and  thus  floated  to  the  site  of 
lock  and  dam  6  for  use. 

L 

The  claimant's  assignor  and  the  claimant  himself  relied  upon 
said  means  of  transportation  in  entering  into  said  contract  and 
in  accepting  an  assignment  thereof. 

LI 

After  a  portion  of  the  High  dam  was  washed  out  on  April  1, 
1912,  and  after  the  failure  of  the  State  to  restore  the  game  the 
claimant  was  unable  to  transport  the  sand  and  gravel  by  water 
below  lock  12  of  the  old  canal  and  he  was  therefore  compelled  to 
construct  a  railroad  track  from  lock  and  dam  6  to  lock  12  of  the  old 
canal,  approximately  four  miles  in  length,  and  to  equip  the  same 
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with  EDgioflB  and  can,  and  in  that  wa^  to  tranqtort  the  sand  and 
gravel  from  its  bank  to  lock  and  dam  6  to  be  used  in  mannf actur- 
ing  the  concrete  with  which  to  oonatruct  Buch  lock  and  dam. 

LU 

The  reasonable  cost  of  deliTcring  the  sand  and  gravel  by  rail 
from  lock  12  to  dam  6  waa  $32,564.16;  that  claimant  received 
from  the  sale  of  raiU  which  had  beoi  naed  in  the  construction  of 
said  railroad,  $7,116.12;  that  the  reasonable  cost  of  transporting 
sQch  sand  and  gravel  b;  boat  from  lock  12  to  dam  6  wae  $3,420.79, 
leaving  a  balance  of  $22,028.26,  aa  the  amount  of  damages  which 
claimant  suffered  by  reason  of  bis  being  deprived  of  the  use  of  the 
old  canal  in  the  transportation  of  such  sand  and  graveL 

tm 

Claim  37  — /(em  D 
The  claimant  porchaaed  as  a  part  of  bis  equipment  for  doing 
the  work  under  contract  37,  two  canal  boats  of  the  value  of  $1,000 ; 
that  upon  the  1st  of  April,  1912,  at  the  time  that  a  portion  of  old 
High  dam  was  washed  out,  said  boats  were  in  the  old  canal  below 
lock  16  in  the  level  controlled  by  said  old  High  dam ;  that  (m  ac- 
count of  the  washing  out  of  that  dam  said  boats  were  l^t  stranded 
in  the  canal  and  became  a  total  loss ;  that  l^  reason  of  the  washing 
out  of  aaid  dam  and  the  failure  of  the  State  to  r^air  the  same^  the 
claimant  suffered  damages  in  the  sum  of  $1,000. 

LIV 

Claim  38 
Under  the  method,  manner  and  sequaice  formulated  by  the 
claimant  for  doing  the  work  under  contract  87,  he  could  have  com- 
pleted the  same  in  accordance  with  the  terms  of  the  contract  on 
or  before  May  1,  1914,  had  he  not  been  delayed  hj  the  washing 
ont  of  the  old  Hi^  dam. 
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LV 

By  reaaoa  of  the  delay  caused  by  the  washing  out  of  old  High, 
dam,  thereby  depriving  the  claimant  of  his  ability  to  procure  sand 
and  gravd  for  making  the  concrete,  he  was  unable  to  complete 
lock  and  dam  6  and  lock  and  dam  5  and  the  ^cavation  of  the 
channel  betwe^  stations  083  and  1034  until  late  in  the  fall  of 
1914,  and  also  was  prevented  from  finishing  tbe  land  cut  at  Battle 
island,  the  rock  excavation  in  the  Minetto  pool,  and  the  removal 
of  the  cofferdams  until  the  Ist  day  of  December,  1915,  at  which 
time  the  work  under  the  contract  waa  completed. 

LVI 

The  claimant  paid  for  premiums  on  faithful  performance  bond 
from  May  1,  1914,  to  December  1,  1915,  $18,398.32. 

LVII 
The  claimant  paid  for  office  help  and.  office  rent  frqpi  May  1, 
1914,  to  December  1,  1915,  $14,170. 

LVIII 

The  claimant  paid  for  rental  of  telephone  from  May  1, 1914,  to 
December  1,  1915,  $135. 

LIX 

By  reason  of  the  delays  specified  in  above  finding  No,  55,  and 
the  payments  made  under  findings  56,  57  and  58,  the  claimant 
suffered  damages  in  the  amount  of  $32,203.32. 

LX 

Claim  No.  40 
The  bulkheads  and  gates  of  dam  6,  according  to  the  plans  and 
specifications,  and  as  constructed,  extended  to  the  bank  on  the 
western  end  of  the  dam,  and  consisted  of  twelve  gates,  and  in 
front  of  the  gates  and  about  twenty  feet  down  stream  therefrom 
there  extended  a  strip  of  land  from  the  bank  out  into  the  river 
opposite  most  of  the  gates.     It  was  a  slope  running  up  from  the 
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apron  of  the  dam  teo  or  twdve  feet  hi^  and  bdonged  to  tlte  city 
of  Osw^o.  The  first  appropriatiMi  of  land  waa  that  of  the 
Oswego  Country  Club,  to  be  the  site  of  the  bulkhead  and  dam  6 
and  waa  approved  by  the  Canal  Board  August  9,  1910,  and  filed 
in  the  Oswego  county  clerk's  office  October  3,  1910.  On  Septem- 
ber S,  1810,  another  appropriation  map  of  said  site  was  approved 
by  the  Canal  Board  and  filed  in  the  Oswego  county  clerk's  office 
October  18,  1910.  On  December  15,  1910,  the  Canal  Board 
approved  another  appropriation  map  of  the  site  of  these  bulk- 
head gates  and  the  same  was  filed  in  the  Oswego  county  clerk's 
office  Febmary  6,  1911.  The  map  approved  by  the  Canal  Board 
August  9,  1910,  and  the  map  approved  by  the  Canal  Board 
September  8,  1910,  in  so  far  as  they  refer  to  the  river  bank  appro- 
priation were  the  same,  and  the  map  approved  by  the  Canal  Board 
December  15,  1910,  extended  the  river  bank,  appropriation  north- 
ward fifteen  feet.  It  didn't,  however,  cover  the  point  of  land 
belonging  to  the  city  of  Oswego. 

LXI 

The  claimant  requested  the  State  Engineer  and  the  Canal  Board 
to  appropriate  the  land  opposite  the  gates  in  order  to  provide  a 
tail  race  for  the  water  flowing  through'  the  gates  and  thus  control 
the  flow  of  water  and  enable  him  to  close  the  space  left  open  in 
the  dam  which  had  theretofore  taken  care  of  the  flow  of  the  water 
of  the  river.  The  State  Engineer  and  Surveyor  had  the  anthority 
to  appropriate  the  land  owned  by  the  city  of  Oswego  if  in  his  judg- 
ment he  deemed  it  necessary,  and  the  Canal  Board  had  the  power 
to  approve  such  appropriation. 

LXII 
The  State  Engineer  did  not  deem  it  necessary  to  appropriate 
the  above-mentioned  lands  and  neglected  to  do  so. 

Lxm 

After  the  neglect  or  refusal  of  the  State  officers  to  appropriate 
the  lands  above  mentioned,  the  claimant  entered  thereon  and 
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excavated  14,620  cnbic  yards  of  Buch  land  in  front  of  the  bnlk- 
head  gates;  that  710  cubic  jards  oi  Buch  material  were  osed  bj 
him  on  a  road  which  he  was  conBtrocting  along  the  bank  of  the 
nvei,  but  which  was  not  involved  in  any  pending  claim  in  this 
case,  and  the  rranainder,  13,810  cnbic  yards,  was  utilized  by  him 
in  making  cofferdams. 

LXIV 
Under  the  provisions  of  the  contract,  the  plans  and  speciSca- 
tiooB,  claimant  was  entitled  to  $1.74  for  excavating  per  cubic  yard, 
which  upon  the  material  excavated  and  used  by  him  npon  the 
contract  would  amount  to  $24,029.40.  The  statute,  however,  has 
Tested  in  the  State  Engineer  the  power  of  determining  the  aecea- 
eity  of  appropriating  lands  according  to  his  judgment  and  dis- 
cretion, and  subject  to  the  approval  of  the  Canal  Board.  The 
State  Engineer  havibg  refused  to  appropriate  the  land  in  effect 
has  found  that  the  appropriation  was  not  necessary.  Under  the 
evidttice  I  am  not  justified  in  finding  otherwise; 

LXV 

Claim  No.  41 
After  the  completion  of  dara  No.  6  and  lock  6  on  the  eastern 
end  of  the  dam  adjacent  to  the  bank  of  the  river,  it  became  neces- 
sary to  have  additional  material  to  make  the  backfilling  betweoi 
the  wall  of  the  lock  and  the  bank  of  the  river.  The  material 
excavated  from  the  bed  of  the  lock  in  the  river  bad  been  thrown 
np  against  the  bank  and  utilized  in  part  for  such  backfilling,  but 
was  not  sufficient.  This  work  could  not  well  be  performed  until 
after  the  removing  of  the  plant  from  which  the  concrete  was 
mixed,  out  of  which  the  dam  and  lock  were  conBtnicted,  and  inas- 
much as  such  construction  did  not  occur  until  about  the  Ist  of 
January,  1915,  it  had  to  be  made  after  that  time  and  after  the 
removal  of  the  mixing  plant.  No  borrow  pit  was  shown  upon  the 
plans  from  which  it  was  specified  that  the  material  should  be  taken 
for  the  backfiU  at  this  place,  and  thereupon  the  contractor,  pur- 
suant to  the  provisions  of  the  contract,  called  upon  the  engineering 
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department  of  the  State  to  designate  the  borrow  pit  from  which 
he  could  acquire  material  for  such  backfilling.  A  number  of 
letters  passed  between  the  contractor  and  the  engineering  depart- 
ment with  reference  thereto,  in  one  of  which  it  was  stated: 
"  Should  the  contractor  prefer,  there  is  material  between  the  lock 
and  road  that  we  could  permit  him  to  use,  subject  to  such  restrie- 
tions  as  you  would  deem  wise  to  impose.  I  would  not  think  it 
advisable  to  pfflmit  him  to  excavate  outside  of  linea  prescribed 
by  UB,  or  that  would  endanger  the  road  or  street." 

He  thereupon  proceeded  to  excavate  the  necessary  earth  from 
the  river  bank  opposite  the  lock  wall  to  make  the  backfilling^ 
acting  upon  the  suggestion  made  by  the  resident  engineer  in  the 
foregoing  letter. 

LXVI 
The  contract  provides  —  specification  22 :  "  Material  to  be  bor- 
rowed ehall  be  taken  from  borrow  pits  shown  upon  the  plans  and 
if  saflicient  suitable  material  is  not  found  in  them  it  shall  be  taken 
from  the  nearest  available  location  selected  by  the  engineer.  The 
material  taken  therefrom,  excepting  the  material  for  filling  coffer- 
dams, shall  be  classed  as  excavation  and  all  the  specifications  for 
that  item  as  hereinbefore  made  shall  prevail." 

LXVII 
At  the  time  that  the  backfill  above  mentioned  was  made  there 
wasn't  any  material  that  thereafter  was  to  be  excavated,  pursuant 
to  the  terms  of  the  contract,  that  could  be  used  for  this  backfill, 
except  the  rock  in  the  pool  below  the  dam,  which  was  suitable 
for  filling  behind  the  guide  wall,  but  was  not  desirable  for  back- 
filling of  the  lock  wall. 

LXVIII 

The  contractor  excavated  1,220  cubic  yards  of  earth  for  the 
backfill  above  mentioned,  which  at  the  contract  price  of  $1.74  per 
cubic  yard  would  amount  to  the  sura  of  $7,342.80. 
Statk  Deft.  Rept, — Vol.  17        8 

DigilizeflbyGoOgle 


Statb  Dbfabtmknt  Rbpobtb 


Court  of  ClaimB 


LXIX 

Claim  No.  42 
Tt  was  necessary  for  the  contractor,  in  coustmcting  the  dams, 
Tinder  the  provisions  of  the  contract  to  shut  the  water  flowing  in 
the  river  off  from  the  portions  of  the  dam  under  process  of  con- 
struction. This  was  done  hy  the  construction  of  cofferdams. 
Such  cofferdams  were  eonstructed  during  the  summer  of  1914 
at  an  elevation  of  about  273,  of  a  sufficient  height  to  take  care  of 
the  summer  flowage  of  the  river  and  about  one  foot  abova  After 
the  constmctioa  of  such  cofferdams  and  about  September  first  of 
that  year,  the  water  in  the  river  suddenly  rose  without  any 
apparent  reason  from  rains  or  other  climatic  occurrences,  over^ 
flowed  the  cofferdams,  flooding  the  same  and  compelling  the  con- 
tractor to  abandon  his  work  for  four  or  five  days. 

LXX 

On  the  24th  of  August,  1914,  a  leak  developed  under  a  new  dam 
that  had  been  recently  constructed  at  the  outlet  of  Cayuga  lake. 
This  dam  was  constructed  by  the  State,  designed  for  the  use  of  the 
canals,  and  after  its  construction  passed  under  the  jurisdiction 
of  the  Superintendent  of  Public  Works.  On  that  date  the  dam 
was  inspected  by  the  ABsistant  Superintendent  of  Public  Works 
and  a  representative  of  the  State  Engineer,  and  after  such  inq>ee- 
tion  the  tainter  gates  in  the  dam  v/ere  opened  in  order  to  relieve 
the  pressure  upon  the  dam  and  equalize  the  water  upon  the  upper 
and  lower  sides  thereof.  These  gates  remained  open  until  August 
29,  1914,  when  they  were  partially  closed.  After  the  opening  of 
such  gates  there  was  a  large  increase  in  the  flow  of  the  water, 
causing  the  surface  thereof  to  rise  throughout  the  length  of  Seneca 
river  and  that  of  Oswego  river.  The  distance  throu^  such 
rivers  would  take  four  or  five  days  for  it  to  reach  the  cofferdams 
in  question. 

LXXI 

No  notice  was  given  by  the  officers  of  the  State  to  the  contractor 
of  the  opening  of  the  tainter  gates  at  Cayuga  or  an  opportuni^. 
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given  him  to  make  proTision  against  the  coming  flood.  It  was  the 
opening  of  such  gates  that  caused  the  flood  from  which  claimant's 
cofferdams  were  orerflowed  and  claimant's  work  neoeesarily 
soBpoided. 

LXXII 

The  State  authorities  opening  the  gates  of  the  dam  at  Cayuga 
and  permitting  such  a  heavy  flow  of  water  to  descend  down  upcm 
the  contractor's  works  without  notice  to  him  was  unauthorij»d 
end  negligent 

LXXIII 

The  flooding  of  the  contractor's  cofferdams  prevented  the  con- 
tractor from  performing  his  work  under  his  contract  in  the  orderly 
manner  and  method  of  performing  such  work,  and  the  work  to  be 
performed  h^  him  imder  bis  contract  with  the  State  was  made 
more  expen^ve  than  it  otherwise  would  have  been,  and  increased 
such  cost  in  the  sum  of  $862.25. 

Lxxrv 

Claims  Nos.  43  and  45 

Claimant  excavated  86,685  cubic  yards  of  material  below  grade 
in  the  performance  of  his  work  under  bis  contract.  At  the  con- 
tract price  of  $1.74  per  cubic  yard  this  item  would  amount  to 
$150,831.90. 

LXXV 

Claimant  excavated  11,036  cubic  yards  of  material  beyond  lines 
in  the  performance  of  the  work  under  his  contract;  5,116  cubic 
yards  of  wtieh  were  excavated  under  this  contract  at  $1,74  per 
cubic  yard,  making  $8,901.84;  and  5,920  cubic  yards  of  which 
were  excavated  under  alteration  order  No.  7  at  $1.1414  P«r  cubic 
yard,  amounting  to  $6,778.40,  making  a  total  of  $15,680.24. 

LXXVl 

The  contract,  specification  18,  provides:.  "Excavation  shall 
consist  of  the  loosening,  loading,  transporting  and  depositing  of 
all  material,  whether  wet  or  dry,  of  every  name  and  nature  neces- 
sary to  be  removed  for  the  purpose  of  forming  th«  canal  prism, 
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ditcheB,  pits  for  stnicturefl,  for  obtaining  material  from  borrow 
pita,  or  for  any  other  purpose  necessary  to  complete  the  work 
under  contract,  except  as  noted  in  paragraphs  16,  16a  and  17." 

SpecifioatioQ  21 :  "  Excavation  shall  be  made  only  to  such  lines 
and  grades  as  are  shown  on  the  plans  as  hereinafter  specified,  or 
as  may  be  fixed  in  accordance  with  the  plans  and  specifications 
from  time  to  time  by  the  engineer.  Where  stmcturea  occur  the 
lines  and  grades  shown  on  the  plans  shall  be  considered  as  approxi- 
mate only  and  they  will  be  fixed  by  the  State  En^neer  in  writing, 
as  circumstances  require,  to  give  a  satisfactory  structare.  •  •  • 
No  rock  or  other  material  shall  project  inside  the  estaUiahed 
lines  of  the  cross  section,  and  all  projections  which,  in  the  opinion 
of  the  engineer,  may  cause  damage  to  boats  shall  be  trimmed  or 
broken  off  as  required.  If  it  appears  during  the  progress  of  the 
work  that  flatter  slopes  than  those  shown  on  the  drawings  or  sides 
of  excavation  will  be  advisable,  the  State  Engineer  may  direct  in 
writing  that  such  material  shall  be  excavated  to  an  amount  suffi- 
cient to  secure  stability." 

Specification  24 :  "  The  volume  of  all  excavated  material  for 
which  the  contractor  will  be  paid  shall  be  that  occupied  by  it 
before  its  removal.  The  maximum  limit  of  such  voliune  shall  not 
exceed  those  defined  upon  the  plan  or  fixed  by  the  engineer  as 
specified  in  paragraph  21,  The  volume  shall  be  determined  by 
measurement  taken  before  and  af t^  its  removal ;  excavation  will 
be  paid  for  only  once.  All  cost  of  rehandling  material  most  be 
included  in  the  contract  price  for  original  excavation.  *  *  * 
Any  excavation  below  or  beyond  the  lines  shown  on  the  plans 
which  may  be  required  in  writing  hj  the  State  Engineer  will  be 
paid  for  at  the  contract  price  for  excavation,  which  price  shall  also 
include  payment  or  disposition  of  the  material  in  the  spoil  banks," 

Specification  25b:  "The  contractor  is  to  so  construct  his 
work  that  the  typical  prism  widtii  and  depth  will  be  conformed 
with  as  closely  as  practicable.  *  *  •  The  engineer  may  change 
the  limits  of  excavation  if  necessary  for  a  proper  adjustment  to 
the  local  conditions,  as  specified  in  paragraph  21." 

Specification  26i :     "  The  quantity  of  excavation  for  which  the 
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contractor  will  receive  payment  at  the  contract  price  shall  be 
determined  by  meaaurement  of  the  area  included  within  linee 
described  as  follows:  The  surface  limit  shall  be  natural  outline 
as  determined  by  measuremoLts  taken  juat  before  dredging  is 
b^un.  The  bottom  line  shall  be  the  grade  line  diown  upon  the 
plans.  The  side  limits  in  rock  or  similar  material  shall  be  those 
shown  upon  Ihe  plans  and  the  side  limits  in  soft  material  shall 
be  those  shown  upon  the  plans  for  a  1  on  2  slope,  except  where 
flatter  slopes  are  ordered  as  described  in  paragraph  25c  No  pay- 
ment will  be  made  for  any  excavation  outside  of  the  lines  above 
described." 

Lxxvn 

The  engineer  made  no  change  in  writing  of  the  plans  and 
specifications  of  the  lines  or  grades  established  for  excavation  by 
reason  of  the  occurrence  of  structures  or  other  local  conditions, 
or  for  any  excavation  below  or  beyond  the  lines  shown  upon  the 
plans. 

LXXVin 

It  is  not  practicable  for  the  contractor  to  excavate  rode  that  has 
to  be  drilled  and  blasted  exactly  to  the  side  and  grade  lines  estab- 
li^ed  for  the  canal  prism,  and  therefore  it  is  customary  to  drill, 
blast  and  excavate  slightly  beyond  the  linee  and  below  the  grade 
in  order  to  prevent  the  necessity  of  going  back  and  clearing  out 
such  roci  as  mi^t  be  left  within  tiie  lines  and  above  the  grade, 
it  being  more  economical  to  drill  a  little  deeper  and  a  little  beyond 
the  lines  than  it  would  be  to  have  to  go  back  and  do  the  work 
partially  over  again. 

LXXIX 

The  engineer  made  no  order  for  channeling  the  rock  and  the 
contractor  pco^ormed  no  channding  work. 

LXXX 
The  material  within  the  lines  and  above  the  grade  eonatituting 
the  channel  has  been  paid  for  by  the  State;  that  which  was  outside 
of  the  lines  and  below  the  grade  baa  not  been  paid  for. 
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LXXXI 

GUum  Nc.  44 
Upon  the  site  of  oontraot  No.  37,  al  a  point  below  Battle  uland 
dam  on  the  west  shore  of  the  river  waa  a  water  pipe  naed  by 
Mr.  Waahburn  for  supplying  water  to  Us  residence,  bams  and 
buildings.  The  contractor  waa  permitted  to  spoil  material  in 
behind  BatUe  island  in  the  deeper  hole,  and  the  silt  from  the 
material  that  he  spoUed  in  there  ran  around  the  end  of  the  pipe 
and  stopped  the  flow  of  water  therein.  Mr.  Ellis,  the  aasistant 
engineer  in  charge  of  Barge  canal  contract  N"o.  37,  directed  the 
contractor  to  raise  the  end  of  the  pipe  up  from  the  bottom  of  the 
nver  and  pursuant  to  such  directions  the  contrsctor  did  raise  the 
pipe  off  the  bottom  of  the  river. 

IXXXII 

There  was  located  near  the  upper  end  of  the  Minetto  retaining 
wall  in  the  village  of  Minetto  on  the  west  side  of  the  river  and 
on  the  site  of  said  contract  a  pipe  which  was  placed  there  by  Mr. 
Benson  under  a  permit  from  the  State,  which  permit  was  issued 
by  the  State  after  contract  No.  37  had  been  entered  into.  In 
removing  ooBordams  with  the  dredge  the  dipper  hit  against  the 
pipe  and  the  pipe  was  broken  and  the  water  supply  cut  off.  Mr. 
Ellis,  the  assistant  engineer  in  charge,  under  the  direction  of  the 
resident  engineer,  told  the  eontractoror  his  superintendent  that, 
the  pipe  had  been  damaged  and  must  be  repaired,  and  to  go  ahead 
and  if  the  State  was  responsible  it  would  have  to  pay  for  it  The 
pipe  was  not  a  part  of  the  canal  or  river  bed  at  the  time  the  eon- 
tract  was  taken  over  by  the  claimant  herein.  Mr.  Ellis,  the 
aasistant  engineer,  directed  his  assistant  to  place  buoys  on  this 
pipe  previous  to  the  time  the  excavation  was  made  and  that  the 
buoys  were  there  at  the  time  the  pipe  was  damaged  and  Mr.  Ellis 
saw  them  there  himself. 

Lxxxni 

The  services  rendered  by  the  claimant  for  work  done  upon  said 
Washburn  and  Benson  pipes  was  of  the  value  of  $163. 
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LXXXIV 

Claim  No.  46 
In  ihe  year  1914  the  State  of  New  York  passed  a  statute  relat- 
ing  to  oomp^iBatioit  iuBiirance,  which  law  became  effective  July  1, 
1914.  By  its  temu  all  employers  of  labor  in  hazardous  employ- 
ment were  compelled  to  take  out  Gompeosatioii  insurance,  or 
aatisfy  the  committee  appointed  under  the  statute  of  his  financial 
abili^  to  pay  such  compensation  himself.  The  work  of  the  claim- 
ant under  and  pursuant  to  said  contract  was  hazardous  work 
according  and  pursuant  to  the  terms  of  said  statute;  that  claim- 
ant consequently  did  take  out  compensation  insurance  pursuant  to 
such  statute. 

LXXSV 

The  claimant  paid  for  such  compensation   insurance  fcom 

July  1,  1914,  until  the  completion  of  the  wort  under  the  contract, 

$4,671.82,  the  rate  being  .062868  on  the  payroll,  approximately 

6V4  p^  ^^"'^    ' 

LXXXVI 

Prior  to  the  passage  of  the  aforementioned  statute,  the  claim- 
ant had  taken  out  liability  insurance,  and  the  premiums  and 
liability  based  upon  such  insurance  were  at  the  rate  of  4  per  oent 
upon  the  payroll ;  that  the  premium  upon  liability  insurance  from 
July  1,  1914,  to  the  time  of  the  completion  of  the  contract  at  the 
rate  of  4  per  cent  upon  the  payroll  pould  have  amounted  to 
$2,972.46.  The  difference  between  the  premium  paid  under  the 
provisions  of  the  statute  and  that  which  he  had  been  paying  would 
amount  to  $1,699.86.  No  evidence  was  submitted  shovriug 
whether  or  not  the  daimant  received  additional  benefits  undM-  the 
compensation  insurance  polity. 

Lxxxvn 

Claim  No.  47 
On  November  15,  1914,  the  employees  of  the  Department  of 
Public  Works,  pursuant  to  the  orders  of  O'Brien,  Assistant  Super- 
intendent of  Public  Works,  negligently  and  without  notice  to  the 
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claimant,  opened  all  of  the  tainter  gates  of  the  Phoenix  dam  at 
Phoenix,  thus  increasing  the  flow  of  the  water  in  the  river  from 
3,550  cubic  feet  per  second  to  9,900  cubic  feet  per  second.  The 
result  was  that  about  7 :30  o'clock  of  that  evening  the  cofferdam 
constructed  hj  claimant  between  stations  1017  aad  1034  was  flooded 
out,  destroying  in  part  the  cofferdam  and  preventing  claimant 
from  continuing  his  work  therein,  in  consequence  of  which  he 
suffered  damages  in  the  sum  of  $7,388.95.  This  item  of  damage, 
however,  was  included  in  the  actual  expenditures  made  by  the 
claimant  as  shown  1^  finding  38  herein,  and  was  consequently 
allowed  in  the  disposition  made  of  claim  37,  item  A. 

Lxxxvin 

Claim  No.  48 
According  to  the  plans  a  storehouse  was  to  be  built  by 
claimant  east  of  the  easterly  wall  of  lock  6  at  a  place  to  be 
designated  by  the  engineer.  After  considerable  correspondence 
between  the  claimant  and  the  engineers  the  resident  engineer, 
Mr.  Burden,  directed  Mr.  Haley,  the  assistant  engineer,  to 
locate  and  lay  out  where  the  storehouse  should  be  placed.  Pur- 
suant to  such  directions,  Mr,  Haley  located  and  laid  out  the  place 
where  the  storehouse  should  be  built.  The  location  was  upon  the 
side  of  the  bank  and  it  became  necessary  to  excavate  a  space  sufS- 
ciently  large  for  the  construction  of  the  storehouse.  Thereupon 
the  claimant  proceeded  .to  excavate  the  material  and  build  the 
storehouse.  The  quantily  of  material  excavated  amounted  to  277 
cubic  yards  of  earth  at  $1.74  per  yard,  which  amounted  to  $481.98. 
This  claim  was  originally  reported  in  the  monthly  statement  and 
by  direction  of  the  Special  Deputy  State  Engineer,  Mr.  LaDo, 
vrae  paid,  hut  in  the  final  estimate  it  was  left  oat  and  die  pay- 
ment made  thereon  was  charged  up  against  the  claimant 

LXXXIX 

Claim  No.  49 
The  zero  station  on  contract  37  was  659-25.     In  the  final  esti- 
mate the  zeato  station  was  placed  at  659-50.     The  changing  of  the 
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zero  station  reBulted  id  b  deduction  from  the  material  excavated 
by  claimant  of  1 59  yards.  In  the  monthly  eetimate  this  159  yards 
of  eotcavation  waa  allowed  and  paid  for,  but  in  the  final  accounting 
it  was  omitted  and  the  amount  paid  charged  up  against  the 
claimant 

XC 

Claimant  actcally  removed  said  159  yards  of  excavation,  and  at 
the  contract  price  of  $1.74  per  cubic  yard,  it  amounted  to  $276.66, 
which  item  of  damages  he  suffered  by  reason  of  the  change  of  the 
zero  station. 

XCI 
AUeraiion  Orders 

No.  1.  On  September  27,  1911,  an  order  was  made  providing 
for  the  flattming  of  the  side  slopes  between  stations  660  and  680. 

No.  2.  On  January  11,  1912,  an  order  waa  made  increasing 
the  strength,  class  A  gate  hoists,  and  extending  dock  west  of  lock 
No.  6. 

Ko.  3.  On  March  11,  1912,  an  order  provided  for  an  isolated 
crib  at  upper  end  of  lock  No.  5. 

No.  4.  On  June  11,  1912,  an  order  provided  for  increased 
sections  at  dams  5  and  6  and  for  the  excnvation  of  old  dyke  lock  6 
and  the  excavation  of  lock  above  bulkhead  6. 

No.  6.  On  July  6,  1912,  an  ord^  provided  for  increased 
strength  operating  plan  forms  bulkheads  5  and  6. 

No.  6.  On  August  12,  1912,  an  order  provided  for  additional 
cofferdam  pumping,  etc.,  on  account  of  alteration  order  No.  4. 

No.  7.  On  December  10,  1912,  an  order  provided  for  adding 
to  contract  87  part  of  contract  35  from  stations  1164  to  1172,  in 
.which  it  waa  agreed  that  the  excavation  provided  for  by  that  order 
should  be  at  the  rate  of  $1.14V2  per  cubic  yard. 

No.  8.  On  May  2,  1913,  an  order  provided  for  an  increase  in 
size  of  the  field  office. 

No.  9.  On  December  13,  1913,  an  order  provided  for  the 
substitution  of  line  drilling  for  channeling. 

No.  10.  On  December  18,  1914,  an  order  was  made  for  a 
change  in  the  walls  and  gates  on  the  Varick  canal  lock. 
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Siaie^a  CowUerclaim 

Section  16  of  contract  37  provides:  "The  parties  mutually 
agree  that  time  is  of  the  eesence  of  this  contract  and  that  the  dam- 
ages to  the  State  for  failure  of  the  contractor  to  have  fully  com- 
pleted the  work  on  or  before  the  date  last  mentioned  shall  be 
$100.00  per  day  for  each  day  after  said  date  that  shall  dapee 
before  the  work  shall  be  fully  completed,  which  amount  shall  in 
no  event  be  considered  as  a  penalty,  or  otherwise  than  the  liqui- 
dated and  adjusted  damages  of  the  State  because  of  said  delay, 
and  which  damages  the  contractor  shall  promptly  pay,  and  which 
damages  the  Superintendent  of  Public  Works  may  retain  from  any 
moQ^B  which  otherwise  shall  be  payable  to  the  Contractor,  and  in 
the  event  that  the  moneys  payable  as  aforesaid  are  not  sufficioit 
to  fully  compensate  the  State  because  of  such  delay,  then  the  Con- 
tractor promises  and  agrees  to  pay  the  balance  of  said  damages 
to  the  State  promptly  upon  demand  by  the  Superintend^it  of 
Public  Works." 

The  time  fixed  1^  the  contract  for  the  completion  of  the  woA 
was  the  1st  day  of  May,  1914,  and  the  date  upon  which  the  work 
was  actually  completed  was  the  1st  day  of  December,  1915,  as 
appears  by  finding  of  fact  herein,  No.  VI.  The  number  of  days 
intervening  would  be  579,  which  at  $100  per  day  would  amount 
to  $57,900. 

XCIII 

After  the  completion  of  the  work  upon  the  contract  and  the 
acceptance  thereof  by  the  State,  as  appears  by  previous  finding 
of  fact,  No.  VI,  a  final  account  was  rendered  by  the  State,  which 
was  approved  by  the  Canal  Board,  and  the  balance  due,  as  shown 
by  such  account,  was  paid  la  the  claimant  on  July  21,  1916,  as 
appears  by  former  finding  of  fact  No.  Vll;  that  the  amount 
80  paid  exceeded  the  amount  of  the  liquidated  damages  now 
claimed  by  the  State,  but  neither  the  State  Engineer  nor  the 
Superintendent  of  Public  Works  deducted  the  amount  of  such 
claim,  or  made  any  claim  that  they  were  entitled  to  retain  the 
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2CIV 
The  oanae  of  the  delaj  of  the  contraetor  is  completing  the  vork 
Qiider  the  contract  already  appears  in  findings  of  fact  Nob.  XIV, 
XV,  XVI,  XVn,  XXV,  XXXIU  and  XCI.  The  change  in 
plana  xendered  necessary  by  the  washout  of  the  old  High  dam  and 
the  work  performed  under  new  plans  as  detailed  in  prior  findings 
prevented  the  claimant  from  completing  the  work  under  the  con- 
tract until  December  1,  1916.  The  wa^out  of  the  dam  was  with- 
out fault  on  the  part  of  the  claimant 

OoNOLtlBIORS  OF  LaW 

I 

The  Statute  of  Limitations  did  not  commence  to  run  upon  any 
of  the  claims  herein  allowed  until  the  18th  day  of  July,  1916,  the 
date  on  which  the  aigineers  presoited  their  final  account  and  the 
payment  thereon  approved  by  the  Canal  Board.  The  notice  of 
intention  to  present  a  claim  and  the  filing  of  the  claim  upon  which 
these  proceedings  were  instituted  were  served  and  filed  upon  and 
with  the  proper  officers  and  within  the  time  specified  by  the 
statnta  Consequently  the  Statute  of  Limitations  has  not  become 
a  bar  to  any  of  the  items  allowed  hwein. 

n 

The  structure  known  as  old  High  dam,  situate  upon  the  site  of 
contract  S7,  was  constructed  by  the  State  as  a  part  of  the  canal 
system  and  was  under  the  jurisdiction  and  control  of  the  Superin- 
tendent of  Public  Works,  whose  duty  was  to  keep  it  in  repair  and 
maintain  it  for  the  purposes  of  navigation  of  the  canal  until  the 
contractor  herein  could  complete  dam  6  and  lock  6,  and  dam  5  and 
lock  6,  so  that  boats  navigating  the  canal  could  be  turned  into 
the  river  and  proceed  upon  their  course.  Such  work  could  not 
have  been  completed  by  the  contractor  until  the  fall  of  1913,  at 
which  time  it  became  his  duty  to  remove  old  High  danL 
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III 
Old  High  dam  and  its  abutment  were  in  an  unsafe  and  defective 
condition  on  August  1,  1911,  at  which  time  the  abutment  was 
repaired  in  part,  but  the  dam  was  pennitted  to  remain  unrepaired 
until  April  1,  1912.  The  CommiBsioner  of  Public  Works  and 
the  engineering  department  of  the  State  knew  of  such  defective 
and  unsafe  condition  and  became  guilty  of  negligence  in  failing 
and  neglecting  to  repair  the  same,  and  that  aa  a  result  of  such 
n^ligence  a  portion  of  the  dam  was  washed  out  on  the  said  Ist 
of  April,  1912,  without  fault  of  the  claimant  and  the  State  became 
liable  for  any  damage  suffered  by  him  therefor. 

IV 
Claim  3Y  —  Hem  A 
By  reason  of  the  acts  above  described  the  work  of  the  claimant 
in  excavating  material  required  by  the  contract  between  station 
983  and  1034  was  made  more  expensive  than  it  otherwise  would 
have  been  had  the  dam  been  maintained  in  its  place.  Such 
increased  cost  amounts  to  $112,351.37,  which  item  of  damage  the 
claimant  sustained  by  reason  thereof  and  the  same  is  a  proper 
charge  against  the  State  and  judgment  should  be  awarded  claim- 
ant therefor. 

V 

C^ff-m  Zl  —  Item  B 
By  reason  of  the  aforesaid  acts  of  the  State  officers,  the  claim- 
ant's concrete  work  at  lock  and  dam  6  was  made  more  expensive 
than  it  otherwise  would  have  been  had  the  dam  been  maintained 
in  proper  couditioii,  Ity  reason  of  hia  being  deprived  of  the  means 
of  transporting  gravel  and  sand  to  dam  and  lodt  6  for  the  pur- 
pose of  manufacturing  the  concrete  to  be  used  therein,  sucli 
increased  coat  being  $22,028.25,  which  is  a  proper  item  of  damages 
chargeable  against  the  State  and  judgment  should  be  awarded 
claimant  therefor. 
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"VT 
Claim  3T — Item  C 
The  claimant  instituted  mnndamus  proceedings  against  the 
State  at  an  expenae  of  $570.  Hia  proceedings  were  dismiBaed  by 
the  court  withoat  costs,  upon  the  ground  that  he  bad  mistaken  his 
ranedy.  That  court  had  jurisdiction  to  award  or  deny  costs  in 
its  discretion.  Its  discretion  is  not  reviewable  here.  Tbe  claim 
is  therefore  not  chargeable  against  the  State  and  no  judgment  ia 
awarded  therefor. 

vn 

Claim  37  —  Item  D 

That  hy  reason  of  the  aforesaid  acts  of  the  State  in  its  failure 
to  miiitttaiD  old  High  dam  and  the  water  in  the  canal,  the  claimant 
was  damaged  on  account  of  the  loss  of  two  boats,  set  forth  in  the 
fore^ing  findings  of  fact,  of  the  value  of  $1,000,  which  sum  is  a 
proper  charge  against  the  State  and  judgment  should  be  awarded 
claimant  therefor. 

VIII 
Claim  No.  38 

Owing  to  the  delays  caused  by  the  aforementioned  negligence  of 
the  State,  the  claimant  was  delayed  in  the  completion  of  his  work 
under  the  contract  from  May  1,  1914,  to  December  1,  1915,  on 
account  of  which  delays  claimant  was  obliged  to  pay: 

Premium  on  faithful  performance  bond $18,398  32 

For  oflSce  help  and  oiRce  rent 14,170  00 

Rental  of  telejAone 185  00 

$32,703  32 


which  items  are  a  proper  charge  against  the  State,  and  judgment 
is  awarded  therefor.  The  claim  for  liability  insurance  paid, 
$1,839.81,   the  item  for  use  of   plant  from   May   1,   1914,  to 
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October  1,  1914,  $2,461,  and  use  of  plant  from  May  1,  1914,  to 
Decenber  1, 1915,  $17,021.10,  totaling  $21,321.91,  are  disallowed. 

IX 

Claim  No.  40 
Claimant  excavated  13,810  cubic  yards  of  earth  from  tbe  lands 
of  the  city  of  Oswego  and  used  the  same  for  making  cofFerdama 
at  a  cost  of  $24,029,40,  before  the  lands  were  appropriated  by  the 
State,  as  shown  by  findings  60,  61,  62,  63  and  64.  In  the  absence 
of  a  finding  that  the  engineer  should  have  appropriated  the  lands 
belonging  to  the  city  of  Oswego  on  the  western  bank  of  the  river 
below  the  bulkhead  gates,  the  claimant's  excavation  therein  was 
unauthorized  and  therefore  his  claim  to  pay  therefor  is  not  charge- 
able against  the  State  and  he  is  not  entitled  to  judgment  therefor. 

X 

Claim  No.  41 
Claimant  eacavated  4,220  cubic  yards  of  material  upon  the 
eastern  bank  of  the  river,  as  shown  by  findings  65,  66,  67  and  68. 
It  was  borrowed  from  outside  the  prism  excavation  for  the  purpose 
of  b&ckfilling  the  wall  of  lock  No,  6.  The  contract  price  of  excava- 
tion is  $1.74  per  cubic  yard,  thus  amounting  to  $7,342.80,  which 
BOffl  is  a  proper  charge  against  the  State  and  judgment  should  be 
awarded  claimant  therefor. 

XI 

Claim  No.  42 
That  by  reason  of  the  acta  of  the  State  in  opening  the  tainter 
gates  at  the  dam  aeroes  the  month  of  Caynga  lake,  as  shown  by 
findings  69,  70,  71,  72  and  73,  by  reason  of  which  claimant's 
cofferdam  at  dam  6  was  flooded,  causing  him  an  expenditure  in  the 
amount  of  $862.25,  which  is  a  proper  item  of  damages  chargeable 
against  the  State  and  judgment  should  be  awarded  claimant 
therefor. 
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Claima  !foa.  43  and  46 
The  excsTation  by  elaimant  of  86,685  cubic  yards  below  grade 
and  11,036  cubic  yards  beytmd  lines  ehown  by  tbe  plans,  as  set 
forth  in  findings  of  fact  LXXIV  and  LXXV  herein  were, 
nnder  the  terms  of  the  contract,  not  chargeable  against  the  State 
and  therefore  no  judgment  is  awarded  him  ther^or. 

xin 

Claim  No.  44 
The  woit  performed  by  claimant  in  the  repair  of  pipes  known 
as  the  Washburn  and  Benson  pipes  by  direction  of  the  engineer, 
amountiDg  to  $163,  as  shown  in  findings  of  fact  LXXI,  LXXXII 
and  LXXXm  was  work  for  which  the  State  was  not  liable 
and  consequently  he  is  not  ^ititled  to  judgment  therefor. 

XIV 
Claim  No.  46 
The  claim  that  flie  State,  by  reason  of  its  aforementioned  acts 
in  delaying  claimant  in  the  performance  of  his  work  under  the 
contract  and  in  passing  the  law  in  1914  known  as  the  "  Compensa-r 
tion  Law"  necessitating  the  claimant's  paying  $1,699.36  addi- 
tional insurance,  as  shown  in  findings  of  fact  LXXXIV,  LXXXV 
and  LXXXVI  herein,  should  be  disallowed,  for  the  reason  that 
it  does  not  appear  from  the  evidence  whether  or  not  he  was  bene- 
fited t^  such  insurance.  If  it  was  beneficial  to  him  he  suffered 
no  damages. 

XV 
Claim  No.  47 
On  Norembeo-  16,  1914,  one  of  claimant's  cofferdams  was 
flooded  with  water  by  the  negligence  of  the  State  officials  in  open- 
ing all  of  tbe  tainter  gates  of  the  Phoenix  dam,  as  shown  in  finding 
of  fact  No.  LXXXVn,  by  reason  of  which  the  claimant  suffered 
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damages  in  the  sum  of  $7,388.95.  The  item  is  a  proper  charge 
against  the  State,  but  has  been  already  included  in  my  findings 
of  fact,  claim  37,  Item  A,  and  therefore  he  is  not  here  awarded 
any  aepaxate  judgmeot  therefor. 

XVI 
Claim  No.  48 
The  excavation  by  claimant  of  314  yards  of  material  for  the 
building  of  a  Btorehonse  on  the  easterly  wall  of  lock  6,  amounting 
to  $481.98,  as  set  forth  in  finding  of  fact  No.  LXXXVIII,  is  a 
proper  charge  against  the  State  and  judgment  is  awarded  claimant 
therefor, 

XVII 

Claim  No,  49 

The  mistake  made  by  the  officers  of  the  State  in  substituting 

the  zero  mark  at  659—50  instead  of  659-25,  causing  a  loss  to  the 

claimant  of  $276.66,  is  a  proper  chaise  against  the  State  and  judg- 

moit  ahoold  be  awarded  claimant  therefor. 

xvin 

Items  Nos.  39  and  50  having  been  withdrawn,  they  should  be 
disallowed. 

XIX 

The  oonnterclaim  filed  l^  the  State  herein  should  he  dismissed. 

XX 

The  claims  considered  herein  being  unliquidated,  no  interest  is 
allowed  until  the  entry  of  judgmait  thereon. 

Attached  hereto  is  an  opinion,  which  may  be  considered  as  a 
part  of  this  report,  in  so  far  as  it  discusses  the  questions  of  law 
involved  in  the  case. 

The  following  is  a  mmmary  of  the  amounts  allowed  and  dis- 
allowed in  each  daim. 
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SUMUABT 

Allowed  DiMllowad 

Claim  37,  item  A $112,351  SI  

Claim  87,  Itean  B 22,028  25  

Claim  37,  Item  C $570  00 

Claim  37,  Item  D 1,000  00  

Claim  38    32,703  32  21,321  91 

Claim  40   24,029  40 

Claim,  41   7,342  80  ._. . 

Claim  42   862  25  

Claim  43    150,831  90 

Claim  45   15,680  24 

Claim  44  153  00 

Claim  46 1,699  36 

Claim  47  (included  in  87A). 

Claim  48   481  98  

Claim  49   276  66  


$177,046  63        $214,285  81 


Let  jiidgm^it  be  entered  in  favor  of  the  claimant,  Henry  P. 
Buigard,  against  the  State  of  New  York  for  the  sum  of  $177,- 
046.63,   and   that   the   other  claims   considered   herein   totaling 
$214,285.81,  be  dismissed. 
Dated;     Buffalo,  N.  T.,  July  26,  1918. 

Albebt  Haioht, 

Official  Referee 

The  opinion  sabmitted  in  connection  with  this  case  I^  Judge 
Haig^t  ia  as  follows: 

Haiqht,  Official  Keferee. —  The  claim  filed  herein  hy  Henry  P. 

Bu^ard,  the  claimant,  asks  for  jndfrment  against  the  State  of 

$475,686.41.    The  items  upon  which  this  claim  is  founded  are 

numerons,  and  have  been  cnnaidered  in  much  detaiL     The  facts 
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are  bo  fully  set  forth  in  m;  findings  that  I  do  not  deem  it  necce- 
U17  to  here  reliearae  them,  except  in  so  far  as  it  beoomeo  necessary 
to  make  clear  the  reasons  for  my  concluBions.  The  claimant 
httein  is  the  assignee  of  the  original  contractor,  who  entered  into 
«(mtract  No.  87  with  the  State  to  construct  the  new  Ba^e  canal 
through  that  portiim  of  the  Osw^p  river  embraced  in  the  contract 
As  such  assignee,  he  steps  into  the  shoes,  so  to  speak,  of  the  original 
contractor  and  becomes  entitled  to  all  of  the  rights  and  privil^es 
of  such  oontractor.  In  the  findings  he  has  be«i  referred  to  as 
claimant  and  as  contractor,  both  terms  meaning  the  same  person. 
I  shall,  therefore,  consider  him  herein  as  in  effect  the  original 
oontractor. 

Thia  State  and  the  contractor,  in  entering  into  the  contract,  are 
each  deemed  to  have  taken  into  consideration  the  site  of  the  con- 
tract, with  all  of  its  physical  structures  and  conditions,  its  loca- 
tion and  surroundings,  its  highways  and  means  of  approach,  and 
its  transportation  facilities.  From  the  ci^  of  Fulton  to  the  ci^ 
of  Oswe^  the  course  of  the  river  is  practically  iwrth.  The 
Osw^o  canal  was  constructed  along  its  eastern  bank,  part  of  the 
way  enclosed  within  the  bank  and  part  of  the  way  along  the  river 
front.  There  were  three  dams  across  the  river  with  locks  at  the 
eastern  «id  of  each,  creating  three  pools  known  as  the  Battle 
island  dam  pool,  the  Minetto  pool,  and  the  old  Hi^  dam  pool, 
from  each  of  which  the  canal  received  its  supply  water,  by  which 
navigation  thereon  was  maintained  for  the  benefit  of  the  public. 
The  contract  made  between  the  parties  provides  for  the  construc- 
tion of  two  new  dams  with  locks,  bulkheads  and  gates,  the  ranoral 
of  the  three  old.  dams,  the  excavating  of  a  channel  throu^  the 
bed  of  the  river,  thus  canalizing  the  river  and  doing  away  with 
the  old  canal.  All  of  the  old  dams  mentioned  were  constructed 
by  the  State,  by  the  engineering  department  thereof,  for  the  pur- 
pose of  creating  pools  that  would  feed  the  canal  as  it  passed  from 
one  level  to  another  level,  thus  facilitating  navigation,  the  operation 
of  which  was  under  the  jurisdiction  and  control  of  the  Superintend- 
ent of  Public  Works.  It  thns  became  the  duty  of  the  engineering 
d^>artment  and  the  Superintendeot  of  Public  Works,  aetin|;  in 
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their  regpective  splieres,  to  construct  and  keep  in  repair  tlie  canal 
and  its  feeders,  and  to  maintain  and  operate  the  same  for  the  pur- 
poses of  navigation  by  the  public  during  the  open  season  of  the 
year.  The  State,  therefore,  in  entering  into  the  contract,  care- 
fully inserted  a  clause  therein  requiring  the  contractor  to  bo  pei^ 
ibnn  liis  work  of  constructing  the  dams  and  locks  and  dredging 
the  channel  in  the  river  as  not  to  interefere  with  the  maintraianee 
«f  oavigation  upon  the  canal  until  the  work  had  progressed  to  such 
a  point  that  navigation  could  be  turned  into  the  new  pools  and  the 
new  ehaimels  created  by  the  contractor,  at  which  time  the  old  dams 
were  required  to  be  removed. 

The  contractor  in  entering  into  the  ^ntraot  upon  his  part  is 
pregumed  to  have  taken  into  conaideration  the  entire  sito  with  its 
Bcoeeaibilily  and  the  means  availaUe  for  the  transporting  of  his 
machinery,  tools  and  supplies,  together  with  the  duties  and  powers 
of  the  State  ofBcials  with  refer^ice  to  the  maintaining  of  naviga- 
tion and  the  mode  and  manner  in  which  he  could  perform  the  pro- 
visions of  the  contract 

The  contractor,  pursuant  to  the  provisions  of  the  contract,  had 
entered  upon  the  performance  th««of;  he  had  formulated  hia 
plans  for  doing  the  work  in  accord  with  the  provisions  of  the  eon- 
tract;  he  had  acquired  and  placed  upon  the  site  of  the  ccmtract 
the  necessary  dredges,  scows,  tools  and  supplies,  and  during  the 
year  1911  had  practically  dredged  out  the  channd  in  the  Battle 
ialand  pool,  the  land  cut-off  connected  therewith,  had  acquired  a 
bank  of  sand  and  gravd  near  Fulton,  and  had  engaged  in  trans- 
porting it  through  the  canal  to  the  Oswego  dam,  known  as  lock 
and  dam  No,  6,  which  under  the  contract  was  to  be  cmistrocted 
of  concrete,  and  was  prepared  to  proceed  with  the  conatruction 
of  that  dam  early  in  the  spring  of  1912,  when  the  old  Hi^  dam 
suddenly  gave  away  and  was  washed  out,  thus  destroying  the  pool 
created  by  it  and  depriving  the  canal  of  water  upon  which  navi- 
gation could  be  maintained. 

The  major  question  to  "be  determined  in  this  case  is  as  to  whether 
the  State  can  be  held  liable  for  the  damages  which  the  contractor 
may  have  mstained  tty  reason  of  the  washing  oat  of  the  dam  and 
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the  deatmction  of  the  pool  and  the  depriving  him  of  navigable 
water.  It  may  be  that  indindual  shippers  and  navigators  on  the 
canal  cannot  maintain  actions  against  the  State  for  accidents  that 
occnr  to  the  canal  b;  which  navigation  is  temporarily  suspended. 
That  question  I  do  not  now  propose  to  decide,  for  I  mtertaio  the 
view  that  the  situation  of  the  contractor  was  different  from  that 
of  the  paUie  or  an  ordinaiy  shipper  or  oavigator  of  the  canaL 
The  contractor  had  undertaken  to  perform  a  great  and  an 
expensive  work  requiring  costly  machinei;  and  numerous 
employees  in  order  to  complete  the  same.  He  had  been  required 
to  furnish  a  faithful  performance  bond  to  an  amount  of  nearly 
a  quarter  of  a  million  of  dollars,  and  had  subjected  himself  to  a 
forfeit  of  $100  per  day  for  eveiy  day  elapsing  after  the  final  day 
fixed  for  the  completion  of  the  work  under  the  contract.  It  coa- 
seqnently  became  the  duty  of  the  Stat^  to  fully  perform  on  its 
part  and  through  its  officers  afford  the  contractor  every  facility 
requisite  for  his  performance.  Did  the  State  officers  fully  per- 
form their  duty  in  that  regard  ?  That  becomes  what  I  regard  as 
the  vital  question  of  fact.  In  my  findings  I  have  set  forth  the 
correspondence  that  took  place  between  the  State  officers  in  1911 
and  1912  before  and  after  the  washing  out  of  the  dam,  in  which  it 
appears  that  in  the  spring  of  1911  a  large  hole  appears  to  have 
washed  out  of  the  abutm^it ;  the  aid  of  the  dam  annexed  thereto 
had  sunken  down ;  the  apron  ^f  the  dam  helow  had  washed  away 
and  timbers  underneath  could  be  seen,  and  a  large  crack  had 
appeared  in  the  dam.  After  this  condition  had  heea  made  known 
through  the  aigineers  themselves,  repairs  were  finally  made  to 
the  bulkhead,  but  the  dam  itself  waa  left  unrepaired.  The  wash- 
ing away  of  the  aprmi,  the  appearance  of  wooden  logs  or  beams 
underneath  the  dam,  the  crack  and  the  settling  were  pretty  signifi- 
cant features  apparent  at  that  time  indicating  that  the  foundation 
rested  upon  something  other  than  rock  —  either  piles  or  cribs, 
and  that  piles  or  cribs  forming  the  foundation  were  liable  to  give 
away.  In  the  spring  of  1912  after  the  dam  finally  gave  away  a 
number  of  other  letters  from  the  Superintendent  of  Public  Works 
and  the  engineering  department  of  the  State  were  written  with 
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r^eicoce  to  the  cost  of  restoiiDg  the  dam  and  the  advisability  of 
doing  so,  which  are  folly  get  forth  in  my  findings,  which  resulted 
in  their  giving  up  the  restoration  of  the  dam.  After  a  careful 
eonsideration  of  the  foregoing  facts,  which  are  more  particularly 
set  forth  in  my  findings,  I  reached  the  conclusion  that  I  should 
find  as  facts  that  old  Hi{^  dam  was  in  an  unsafe  and  defective 
condition  in  the  fall  of  1911,  and  such  condition  was  known  to  the 
officers,  servants  and  employees  of  the  State  of  Xew  Yoi^,  and 
yet  they  neglected  to  repair  the  same;  that  on  April  1,  1912,  a  , 
portion  of  old  High  dam,  about  136  feet  in  length,  on  the  west 
end  thereof  adjoining  the  abutment,  was  washed  out  on  account 
of  its  defective  and  unsafe  condition ;  that  at  the  time  that  the  old 
High  dam  was  washed  out,  it  was  under  the  control  and  manage- 
ment of  the  officers  of  the  State,  whose  duties  were  to  maintain  it 
until  the  same  could  be  removed  by  the  claimant  pursuant  to  the 
terms  of  his  contract;  that  at  that  time  the  work  of  the  claimant 
in  the  construction  of  the  new  dam  at  Oswego  and  the  new  Aaia  at 
Kinetto  had  not  progressed  far  enough  so  that  the  old  Hi^  dam 
could  be  removed  by  him  and  navigation  of  the  existing  canal 
maintained,  upon  which  I  have  founded  my  conclusion  of  law 
that  the  washout  was  without  fault  of  the  claimant  and  that  for 
any  damage  he  suffered  therefrom  the  State  is  liable. 

In  reaching  the  above  conclusion  it  is  not  my  desire  to  criticize 
the  action  of  the  State  officws.  They  doubtless  were  desirous  of 
economizing  and  saving  the  State  as  much  expense  as  possible, 
entertaining  the  hope  that  the  dam  would  bold  out  until  the  con- 
tractor could  complete  the  new  dam  and  thus  preserve  the  naviga- 
tion of  the  canal.  I  only  go  to  the  extent  of  holding  that  their 
judgment  with  reference  to  the  economizing  of  the  expense  of 
repairing  the  dam  and  with  reference  to  the  hope  that  it  vrould 
hold  out  was  erroneous  and  amounted  to  legal  negligraice  from 
which  the  claimant  suffered  damages. 

Claim  37  —  Itbm  A 

Prior  to  the  wadiing  out  of  old  Hi^  dam  the  claimant  had 

forpijljated  a  plan  for  the  prformanee  of  his  worjc  wder  the  con- 

L,-,:erihy  Google 


State  Bepabtmeht  Repokts 


Court  of  CliLUua 


tract  It  was  in  substance  to  dredge  the  Fulton  pool  above  Battle 
island  dam  in  the  seaaon  of  1911,  and  also  to  excavate  bucL  earth 
aa  could  be  made  in  the  dry  in  the  cut-off  below  Battle  island  dam ; 
alao  to  install  a  dredge  at  Oswego  below  lock  and  dam  6  and  dredge 
out  the  earth  ^cavatioti  in  that  pool,  and  then  to  commence  the 
work  ^pon  lock  and  dam  6  as  earl;  as  possible  in  the  season  of 
1912  and  to  complete  the  same  by  the  fall  of  1913.  He  also 
planned  that  lock  and  dam  No.  5  at  Minetto  should  be  constructed 
during  the  same  season  and  that  during  the  spring  of  1918  the 
channel  between  Hi^  dam  and  lock  and  dam  6  at  Hinetto  could 
bo  dredged,  and  then  that  the  old  dam  could  be  removed  and  the 
contract  completed  by  the  Ist  day  of  May,  1914.  He  had  also  pro- 
cured and  had  available  the  necessary  dredges  and  machineiy- with 
which  to  carry  out  his  plan  of  doing  the  work. 

Under  the  provisions  of  the  contract,  plans  and  specification 
there  was  work  to  be  done  in  the  pool  created  by  old  High  dam 
between  station  983  and  1034,  which  consisted  in  dredging  94,484 
cubic  yards  of  loose  material  and  55,491  cubic  yards  of  rock,  mak- 
ing a  total  of  149,975  cubic  yards,  which  midex  the  plan  formu- 
lated by  the  claimant,  the  woit  was  to  be  performed  in  the  wet 
by  means  of  a  rockbteaker  and  a  large  dredge  and  the  material 
removed  placed  upon  scows  and  floated  to  the  place  designated 
for  spoiling,  but  after  old  Hi^  dam  was  washed  out  the  rock- 
breaker  and  dredge  could  no  longer  be  floated  in  the  pool  and 
consequently  the  excavation  in  the  wet  was  no  longer  practical, 
and  therefore  the  claimant  concluded  to  make  the  excavation  in 
the  dry.  This  necessitated  the  oonstruction  of  cofferdams  to 
prevent  the  water  running  over  the  channel  designated  upon  the 
plans  for  excavation,  the  drilling  and  blasting  of  the  rock  within 
the  channel,  the  installing  of  a  steam  shovel  for  excavating  the 
material,  engines,  cars  and  railroad  tracks  with  which  the  material 
dumped  from  the  shovel  could  be  convened  to  the  spoil  hanks  and 
discharged.  This  necessitated  the  establic^ing  of  a  new  spoil  area, 
it  no  Icoiger  being  feasible  to  construct  railroad  track  over  the  deep 
water  places  in  the  river  where  the  spoil  originally  was  designed 
tQ  be  floated  and  dumped  and  such  new  spoil  area  was  designated 
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by  the  State  officials  so  that  the  claimant  could  perform  his  work 
by  the  dry  method.  Thereupon  the  daimant  proceeded  to  acquire 
and  ioBtall  new  machinery  and  plant  necessary  for  doing  the  work 
in  the  dry,  erected  the  necessary  cofferdams  and  made  the  excava- 
tion required  at  an  expense  of  $241,682.37. 

The  claim  now  presented  is  that  the  expense  necessarily  incurred 
t^  him  in  doing  the  work  in  the  dry  was  much  larger  than  it  would 
have  been  had  he  been  able  to  do  it  in  the  wet  by  means  of  the 
dredge  and  rockbreaker,  and  as  a  measnre  of  damages  he  claims- 
that  he  is  entitled  to  the  difference  between  what  it  actually  cost 
and  what  it  would  have  cost  had  it  been  done  1^  the  method 
originally  contemplated. 

Aa  to  the  item,  $241,682.37,  expended  by  the  claimant  in  doing 
the  work  in  the  dry  no  question  arises  for  conMderation  here,  as ' 
I  xmderBtand  it  is  practically  conceded  by  the  State;  the  items  of 
the  expenditure  were  examined  by  the  wigineer  acting  for  the 
State,  who  raised  a  question  with  reference  to  one  wnall  it«n  and 
suggwted  that  it  included  the  claimant's  item  of  damages,  No.  47, 
which  was  for  expenses  incurred  by  reason  of  opening  the  tainter 
gates  of  the  Phanix  dam  and  flooding  the  claimant's  cofferdams 
and  stopping  hia  work  and  necesaitating  the  repairs  of  cofferdama 
and  of  restoring  the  works  to  their  former  condition,  which  amount 
he  originally  claimed  was  $13,388.64.  Thereupon  the  claimant 
reduced  his  claim  No.  47  to  $7,388.95  and  conceded  that  that 
amount  was  included  in  the  it«n  expended  by  him  in  performing 
the  work  in  the  dry.  The  controverey  is  consequently  diifted  to 
the  question  «fl  to  what  it  would  have  cost  to  have  performed  the 
work  hy  the  wet  method.  This  question  was  attempted  to  be  estab- 
lidied  by  the  opinion  of  expert  witnesses.  On  bdialf  of  the  claim- 
ant one  expert  fixed  the  cost  at  $52,000;  another  at  $36,500; 
another  at  $55,172,  and  another  at  $53,425.  On  behalf  of  the 
State  one  fixed  the  amonnt  at  $165,649.45;  another  at  $155,- 
031.51  using  a  drill  boat,  and  hy  using  a  rockbreaker  at  $167,- 
627.61,  while  Joseph  Ripley,  the  concluding  witness  on  behalf 
of  the  State,  fixed  the  cost  at  $172,658  by  use  of  the  drill  boat,  and 
$163,781  hy  using  the  rockbreaker.    I  hate  been  much  impreaaed 
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with  the  teatimoBj  of  Mr.  Ripley,  for  coucededly  he  has  had  a 
large  experioice  as  an  raigineer,  has  been  ooiuiilted  upon  many 
of  the  important  woi^  of  the  country,  including  that  of  con»tnict- 
ing  the  Panama  canal,  and  as  a  consulting  engineer  in  the  con- 
struction of  the  Barge  canal,  he  in  hie  opinion  concluded  that 
the  rockbreaker  method  proposed  by  the  claimant  was  cheaper 
than  that  of  the  drill  boat  in  the  sum  of  about  $9,000,  and  in  view 
of  the  fact  that  the  claimant  was  under  obligation  to  the  State  of 
using  the  most  approved  means  of  removing  the  rock,  I  have  con- 
cluded to  accept  the  conclusion  of  Mr,  Ripl^  that  the  rockbreaker 
rather  than  the  drill  boat  is  the  most  effective  way  of  breaking 
up  the  rock.  £  jbEe<juentIy  and  upon  the  ezaminatiouj  Mr.  Bipley 
made  a  cdrrection  of  his  testimony  in  which  ho  finally  fixed  the 
cost  of  doing  the  work  with  the  dredge  and  rockbreaker  at 
$159,331.  It  will  thus  be  observed  that  the  expert  witnesses  are 
upwards  of  1100,000  apart,  and  leave  me  in  an  unsatisfactory 
position  in  arriving  at  the  cost  of  the  work.  The  attorneys  for 
the  claimant  and  the  State  doubtleae  recognizing  the  position  in 
which  the  referee  is  left  have  resorted  to  other  arguments  which 
might  be  adopted,  in  the  way  of  compromising  the  difference  that 
exists  among  the  experts.  I,  consequently,  on  behalf  of  the  claim- 
ant, had  my  attention  called  to  the  number  of  cubic  yards  of  earth 
excavated  by  the  dredge  in  the  Battle  island  pool  during  the  year 
1911.  On  behalf  of  the  State,  the  Deputy  Attorney-General  sug- 
gests that  in  that  pool  was  all  soft  material  and  nothing  to  prevent 
Hie  dredge  from  making  a  record  in  its  excavation,  and  suggests 
a  comparison  instead  with  the  work  done  below  dam  and  lock  6 
wherein  earth  and  rock  were  excavated,  as  he  claims,  pf  a  similar 
character  to  that  embraced  in  the  pool  of  the  old  dam. 

In  view  of  the  various  theories  of  the  engineers  and  the  sug- 
gestion of  counsel  in  the  way  of  compromise,  I  have  concluded 
to  indulge  in  some  reflections  upon  my  own  account.  In  the  first 
place,  I  find  included  in  the  item  of  expenditures  for  doing  the 
work  in  the  dry  the  sum  of  $76,573.37  as  the  cost  of  the  construc- 
tion and  removal  of  the  cofferdams  necessary  to  protect  the  chan- 
nel tb»t  was  to  be  excavated  betweeo  statioos  953  and  1034,    No 
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qaestion  is  niiied  with  reference  to  this  item  of  ezpeDcUttire.  It 
wu  made  ueMosafy  in  order  to  do  the  work  in  the  dry  and  would 
not  have  heen  neoenaiy  had  it  been  done  in  the  wet  by  meang  of 
the  dredge  and  rockbreaker.  Adding  to  that  sum  that  of 
$7,888.95,  tlie  amount  expended  for  repairing  the  cofferdams  and 
restoring  the  channd  made  neceesaiy  l^  the  flood  c&nsed  1^  the 
opening  of  the  gates  of  die  Phoenix  dam,  which  amount  also 
remains  nncoDtroverted,  I  have  the  sum  of  $93,962.82,  which 
would  not  have  beoi  expended  had  the  work  been  d<me  as 
originally  contemplated  in  the  wet,  for  then  no  flood  from 
the  Phcenix  gates  would  have  interfered  with  the  dredge  or 
the  rockbreaker  and  there  would  have  been  no  coffeidama 
to  repair  or  water  to  pnmp  from  the  prism  that  was  being 
^cavated.  Coming  then  to  the  excavation  of  the  earth  and 
rock  in  the  prism  we  have  a  steam  shovel  equal  in  power  and 
capaci^  to  that  of  the  dredge  and  an  opportunity  to  drill  and  blast 
the  rock  in  the  dry  where  the  operator  can  see  the  rock  and  so 
place  his  drills  as  to  be  most  effective.  He  can  also  see  the  earth 
and  the  rock  that  is  to  be  excavated  and  direct  the  dipper  to  the 
point  where  it  will  be  most  effective  in  the  performance  of  the 
work.  I  cannot,  thwefore,  conclude  that  such  part  of  the  work 
was  more  expensive.  However,  when  you  come  to  the  laying  of 
railroad  track,  the  dumping  of  the  dipper  of  the  ehovel  upon  cars, 
the  tranqwrting  of  the  cars  to  the  spoil  bank  for  dumping,  doubt- 
less more  laborers  would  be  required  than  would  be  necessary  to 
tow  the  scows  in  which  the  dredge  had  dumped  the  material 
from  the  channel  to  the  place  where  the  material  was  to  be  dumped 
in  the  river.  Another  item  of  additional  expense  aj^MirenUy 
would  be  the  necessity  of  acquiring  an  additional  plant,  steam 
shovels,  engines,  cars  and  railroad  tracks  and  tools.  The  cost  of 
such  plant,  I  am  told  by  claimant's  Exhibit  No.  34,  to  have  been 
$23,813.15,  and  also  by  Exhibit  35  the  cost  of  the  plant  purchased 
for  rock  and  dam  excavation,  but  used  later  on  priHn  excavation, 
was  $28,981.86.  Of  thia  latter  the  claimant  appears  to  have 
charged  one-half  of  it  to  prism  excavation,  making  the  total  value 
of  the  machinery  tmd  plant  used  ij»  th?  excavation  in  the  dry 
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$38,303.84,  while  the  value  of  the  plant  deeigned  for  dredging, 
in  the  wet  waa  $62,000.  The  claimant  had  itemized  his  expendi- 
ture in  doing  the  work  in  the  dry  as  f  oUowa : 

Cofferdams  and  renwval $76,573  87 

Liability  insurance 8,645  22 

Plant  depreciation  and  interest 9,232  15 

Supplies  30,760  38 

Labor 116,471  25 

Total $241,682  37 


Deducting  the  amounts  —  cofferdams,  $76,573.37,  and  the 
amount'  of  expenses  incurred  bj  reason  of  the  flooding  out, 
$7,388.95,  making  a  total  of  $83,962.32,  from  the  $241,662.37, 
we  have  left  the  sum  of  $157,720.05,  with  which  to  do  the  ronain- 
ing  part  of  the  work  in  the  prism  of  the  canal.  Of  that  sum  there 
is  the  item  of  liability  insurance,  $8,645.22 ;  the  item,  deprecia- 
tion, or  use  of  the  plant,  $9,232.15,  and  the  item  of  supplies, 
$30,760.35,  totaling  $48,637.72,  which  would  doubtless  he 
approximately  the  same  in  doing  the  work  in  the  wet.  As  to  the 
item  of  labor  it  would  doubtless  be  lees  by  the  use  of  the  dredge' 
and  rockbreaker.  Of  course,  if  the  work  had  been  done  in  the 
wet,  the  machinery  purchased  as  shown  by  claimant's  Exhibit  34, 
would  not  have  heen  necessaiy. 

There  were  some  other  considerations  about  which  there  was 
some  difference  in  views.  Samples  of  the  rock  that  had  been 
excavated  from  the  channel  were  brought  before  me.  The  experts 
of  the  claimant  thought  they  were  argillaceous  sand  stona  The 
State  Geologist,  on  the  other  hand,  on  behalf  of  the  State,  testified 
that  they  were  ferruginous  sand  stone.  The  difference  between 
the  two  kinds  of  stone  is  that  the  binding  property  of  the  argil- 
laceous is  clay,  and  that  of  the  ferruginous  is  iron.  I  have  not 
in  my  findings  deemed  it  necessary  to'name  the  stone,  althou^ 
I  incline  to  the  opinion  that  the  views  of  the  State  Qmlogiit  were 
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eortect.  The  onl;'  importanee  of  ttacertaiQing  the  charRcter  of 
the  BtoDe  18  in  determining  how  much  of  it  conld  be  remoTed  b; 
the  dredge  without  breaking  up.  Of  the  two  exhibits  that  were 
presented  to  me,  one  would  somewhat  ettaHj  split  into  thin  plstea, 
while  the  other  was  harder,  compact  and  not  easily  q>Iit  I  hare, 
thnefore,  fonnd  as  a  fact  that  the  upper  layers  of  the  rock  could 
be  remoTed  hy  the  dredge^  bat  that  the  lower  and  denser  parts 
eonld  only  be  ronored  after  b^g  brokea  up  either  by  the  rock- 
breaker  or  hj  blasting. 

Again  my  attention  is  called  to  the  fact  that  claimant's  Standard 
Harion  2^yard  dipper  dredge,  with  which  he  contemplated 
dredging  the  earth  and  rock  betweoi  stations  983  and  1034  was 
up  in  the  pool  created  by  the  Battle  island  dam  and  that  it  was 
too  wide  to  be  floated  through  the  canal  to  the  pool  created  l^  the 
old  dam.  Various  theories  were  advanced  in  reference  to  the 
manner  in  which  it  ooold  be  removed  from  the  upper  to  the  lower 
pool ;  one  was  that  the  machinery  could  be  removed  and  the  hull 
floated  over  the  upper  dams ;  another  was  that  it  could  be  cat  in 
two  and  floated  down  and  then  pat  together  again.  The  State 
has  insisted  that  it  would  be  necessary  to  construct  a  new  hull 
at  the  lower  pool  in  order  to  make  use  of  it  I  doubt  the  feasibil- 
i^  of  attempting  to  float  it  over  the  dams.  It  would  have  to  be 
done  when  there  was  a  heavy  flow  of  water  in  the  river.  Below 
the  Minetto  dam  there  was  a  bridge  crossing  the  river  with  piers 
against  which  the  hull  mi^t  strike^  In  any  event  it  probably 
would  £11  with  water  and  possibly  sink  in  one  of  the  lower  pools. 
I,  however,  know  of  no  reason  why  it  may  not  be  cut  in  two  and 
thus  floated  down  the  canal  and  then  put  together  again.  The 
State  claims  that  the  new  hull  would  cost  $8,000.  The  claimant 
thinks  that  it  coald  be  ranoved  to  the  lower  pool  for  $2,600. 
In  my  findings  I  have  flxed  the  mm  at  $5,000. 

In  view  of  all  of  the  circumstances  disclosed  by  the  evidence 
and  the  ai^ument  I  have  reached  die  conclusion  that  the  estimate 
made  by  the  vritness,  Ripley,  is  based  upon  valuations  that  are 
too  high  in  a  number  of  particulars,  especially  in  the  removal  of 
the  dredge,  the  construction  of  two  scows,  the  quanti^  of  rock  to 
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be  broken  up,  the  time  leqalred  to  do  the  work,  and  in  the  amount 
of  labor  to  he  employed.  I,  therefore,  have  concluded  to  reduce 
the  same  in  the  amoant  of  $30,000,  leaving  the  amount  of 
$129,331  as  the  cost  of  the  constmction  of  that  part  of  the  work 
embraced  in  the  hypothetical  question  npon  which  he  based  hie 
eatimate.  Deducting  that  sum  from  the  item,  9157,720.05,  the 
amount  expended  by  the  claimant  in  excavating  the  channel,  leaves 
a  balance  of  $28,389.05,  which  is  the  amount  of  greater,  expense 
incurred  by  the  claimant  in  having  to  do  the  excavation  in  the 
dry,  and  therefore  becomes  a  proper  item  of  damages  herein,  which 
added  to  the  item  cofferdams  $76,573.37,  and  the  item  damages 
for  flooding  out  $7,388.96,  makes  a  total  of  $112,361.37,  which 
amount  I  have  forwarded  as  damages  in  diis  case. 

In  concluding  the  discussion  upon  this  subject,  I  perhaps  should 
state  that  I  have  not  overlooked  the  su^estion  of  the  Attomer^- 
G^ieral  made  in  his  brief  to  the  effect  that  the  claimant  could 
have  saved  a  large  amount  of  expense  both  to  himself  and  the 
State  had  he  postponed  the  excavation  of  the  channel  of  the  river 
between  stations  983  and  1034  until  he  had  completed  dam  and 
lock  6 ;  that  then  he  could  have  made  the  encavation  in  the  wet 
by  the  dredge  and  rockbreaker.  Possibly  this  could  have  been 
done,  but  in  view  of  the  fact  that  the  dam  and  lock  were  not  com- 
pleted until  January,  1916,  the  excavation  of  the  river  channel 
would  necessarily  have  been  postponed  until  the  spring  of  that 
year  and  the  closing  up  of  the  work  under  contract  prolonged  still 
another  year.  No  suggestion  appears  from  the  evidence  to  have 
been  made  by  any  of  the  State  officers  to  the  effect  that  he  oouM 
delay  the  excavation  of  the  channel  of  the  river  iintil  the  dam 
was  completed.  After  the  old  dam  bad  be^  washed  out 
apparoitly  the  sole  question  that  occupied  the  minds  of  the  State 
officers  and  that  of  the  contractor  was  as  to  whe^er  the  dam 
should  be  restored  or  whether  the  excavation  should  be  made  in 
the  dry.  After  the  State  officers  concluded  not  to  undertake  the 
repair  of  the  dam  then  th^  readily  approved  of  the  plan  of  tbe 
claimfint  to  do  th?  work  ip  the  dr^. 
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CuiM  37  ~  Itim  B 
Under  th«  proTisiona  of  the  contract,  the  plana  and  apecifica- 
tiona,  lock  and  dam  6  were  to  be  constructed  of  coDcrete  and  in 
ord^  to  make  snch  construction  it  waa  neceseaiy  to  procnre  at 
the  site  of  each  construction  approximately  50,000  cubic  yards  of  , 
sand  and  gravd.  The  moat  available  and  economical  supply  of 
such  sand  and  gravel  to  be  used  in  making  the  concrete  was  located 
at  Indian  point  near  Fulton  on  the  west  side  of  the  Oswego  river 
north  of  Grass  island.  The  bank  waa  so  located  that  it  couM  be 
ahoTeled  into  boata,  the  boats  floated  across  the  river  and  enter 
ttie  canal  and  thus  floated  down  to  the  site  of  the  dam. 

The  claimant  and  hie  assignor,  in  entering  upon  the  c<Hitract  and 
in  scenting  the  assignment  thereof,  relied  upon  the  means  of 
transportation  stated. 

After  High  dam  was  washed  out  the  claimant  was  unable  to 
transport  the  sand  and  gravel  to  the  site  of  dam  6  by  reason  of 
the  failure  of  water  in  the  pool  above,  and  he  was  therefore  com- 
pelled to  construct  a  railroad  track  from  lock  and  dam  6  to  lock  12 
of  the  old  canal,  approximately  four  miles  in  length,  and  to  equip 
the  aame  with  engines  and  cars,  and  in  that  way  to  transport  the 
Band  and  gravd  from  its  bank  to  the  place  where  it  was  to  be  used 
in  making  the  concrete  for  lock  and  dam  6.  The  additional  coat 
to  the  claimant  of  transporting  the  aand  and  gravel  amonnted  to 
$22,028.25. 

I  do  not  understand  that  the  State  controverts  the  accuracy  of 
the  figures  given  by  the  claimant  with  reference  to  this  item.  • 
The  State,  however,  does  contend  that  at  the  time  the  Supwin- 
tendent  of  Public  Works  gave  the  claimant  permit  to  construct 
a  railroad  track  along  the  tow  path  of  the  canal,  it  was  stipulated 
therein  that  the  construction  should  be  at  his  own  cost  and  expense, 
and  further  that  no  damages  can  be  recovered  by  a  navigator  of  the 
canal.  The  provisions  of  the  statute  upon  the  subject,  section  47, 
article  4,  chapter  13  of  the  Laws  of  1908,  being  the  Canal  Law, 
provides  as  follows:  "  There  shall  be  allowed  and  paid  to  every 
person  sustaining  damage  from  the  canals  or  from  their  uae  or 
management    *    *    *    the  amount  of  such  damages  to  be  ateer- 
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tained  and  determined  by  proper  actions  or  proceedings  before 
the  Court  of  Claims  •  *  •  provided  that  the  provisions  of  this 
section  ahaU  not  extend  to  claims  arising  from  the  namgaiion  of 
t\e  canal." 

The  contention  being  that  the  claimant  in  transporting  sand 
and  gravel  through  the  canal  to  lock  and  dam  6  became  a  navigator 
of  the  caua]  and  therefore  is  brought  within  the  concluding  pro- 
■ntiooB  of  the  statute,  in  whic^  the  Court  of  Claims  is  not  given 
jurisdiction  to  award  him  damages.  The  provision  limiting  the 
jurisdiction  of  Ae  Court  of  Claims,  it  ifl  understood,  has  reference 
to  injuries  or  damages  incurred  in  the  navigation  of  the  canal, 
which  under  a  decision  of  the  Supreme  Court  of  the  United  States 
is  brought  within  the  exclusive  jurisdiction  of  admiralty,  thus 
ousting  the  State  courts  of  jurisdiction.  Robert  v.  Parsons,  191 
IT.  S.  l7.  The  contractor's  claim  in  this  instance  is  not  for  dam- 
ages suffered  in  the  navigation  of  the  canal,  but  it  is  for  damages 
suffered  by  reason  of  the  going  out  of  the  old  dam  which  supplied 
the  canal  with  water  upon  which  navigation  could  be  made.  It 
consequently  does  not  appear  to  me  to  be  brought  under  the  juris- 
diction of  admiralty,  but  under  the  first  provision  of  the  statute, 
which  is:  "  There  shall  be  allowed  and  paid  to  every  person  sus- 
taining damage  from  the  canals  or  from  their  vM  or  mamagoment." 

As  to  the  stipulation  occurring  in  the  permit  that  was  granted 
by  the  Superintendent  of  Public  Works  for  the  claimant  to  con- 
struct a  railroad  along  the  tow  path  of  the  canal  for  the  purpose 
of  facilitating  his  work  under  the  contract,  it  appears  to  me  that 
the  intent  was  that  he  should  pay  the  expenses  of  constructing  the 
road,  etc.,  but  did  not  intend  to  cover  the  items  of  damage  which 
he  suffered  by  reason  of  the  going  out  of  the  dam.  I  consequently 
have  reached  the  conclusion  that  this  item  of  damages  should  be 
allowed. 

Item  C  has  been  disallowed  and  no  discussion  of  it  is  deemed 
necessary. 

Item  D  was  for  loss  of  the  two  canal  boats  valued  at  $1,000, 
which  were  stranded  in  the  prism  of  the  canal  when  the  dam  was 
washed  out     The  amount  is  not  diluted  and  the  question  raised 
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with  reference  thereto  is  as  to  the  liability  of  the  State,  which  is 
covered  by  my  discussion  of  that  question  in  our  former  point 

Cujic  38 

The  claimant  now  asks  for  damages  by  reaami  of  the  delays 
caused  by  the  washing  out  of  the  dam.  He  oould  have  cranpleted 
the  contract  on  or  before  May  1,  1914,  had  he  not  been  ddayed 
by  the  waalung  out  of  old  Hi^  dam.  By  reason  of  such  dfAa.ja 
he  was  not  able  to  complete  the  contract  until  the  Ist  day  of 
Dec^nber,  1915,  thus  prolonging  the  work  under  the  contract  for 
nineteoi  months.  During  this  time  he  was  compelled  to  pay  the 
premium  on  his  faithful  performance  bond  at  the  rate  of  $11,- 
619.99  pe»  year,  making  a  total  of  $18,398.32.  He  also  was  com- 
pelled to  maintain  hia  overhead  expenses  consisting  of  rent  of 
office  and  office  help  during  that  period,  amounting  to  $14,170; 
also  telephoae  rental,  $136,  making  a  total  of  $32,703.32. 

Claims  for  liability  insurance  ptanium  and  use  of  plant  in  the 
performance  of  work  under  the  contract  are  disallowed. 

Tlie  procuring  of  liability  insurance  was  voluntary  on  the  part 
of  the  claimant  and  not  compulsory,  and  he  cannot  make  the  State 
liable  for  that  which  it  has  not  authorized  or  required. 

Liability  insurance,  however,  has  been  considered  and  allowed 
in  the  ascertaining  of  the  difference  in  cost  to  the  contractor,  if 
any,  for  doing  the  work  in  the  dry  instead  of  in  the  wet  as 
otiginally  contemplated,  which  has  already  been  considered  in  a 
former  point  herein.  Such  insurance  may  also  be  considered 
with  reJeraice  to  work  dcme  outside  of  or  in  addition  to  the  con- 
tract, where  the  amount  to  be  paid  therefor  is  to  be  determined 
upon  the  principle  of  quanttan  meruit,  but  in  the  work  performed 
under  a  contract  in  which  the  unit  price  is  fixed  for  each  kind 
of  woi^  to  be  performed  or  material  furnished,  the  contractor  in 
tendering  his  bid  is  presomed  to  have  taken  into  consideration  the 
queetion  of  his  personal  liability  and  the  amount  of  premium  he 
would  be  required  to  pay  to  relieve  himself  of  such  liability  and 
then  teimbuTse  himself  out  of  the  unit  price  paid  by  him  for  the 
work  performed.     Id  this  case  it  is  said  to  have  been  4  per  eemt 
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upon  the  pay  roll  of  the  laborears.  Take,  for  iastance,  the  item 
of  excavation  or  dredging  of  the  mat^al  fnnn  the  channel  in  the 
mer;  the  unit  price  was  one  dollar  and  sereo^-four  cents  per 
cnbic  yard.  The  excavation  and  the  dredging  were  performed  by 
laborers  in  the  use  of  the  claimant's  plant  provided  for  that  par- 
pose,  so  that  the  labor  praiformed  and  the  nse  of  the  plant  ib 
included  in  and  paid  for  by  the  nnit  price  of  pay  per  cubic  yard. 
The  4  pw  cent  on  the  pay  roll  of  the  laborers  also  of  necessity  was 
included  in  and  paid  by  such  nnit  price  and  so  on  with  reference 
to  all  c^  the  labor  performed  under  the  contract  with  reference 
to  constructing  of  dams,  abutments,  bulkheads  and  locks,  all  of 
which  were  fixed  by  the  unit  price  paid  for  the  work  performed 
and  including  the  amount  of  premium,  if  any,  paid  upon  the  pay 
roll.  It  would  thus  appear  that  in  all  of  the  work  performed 
down  to  the  final  end  of  the  ctmtract,  the  insurance  liabili^  of  the 
claimant  was  included  in  and  paid  him  by  the  nnit  price  under 
the  final  estimata 

As  to  the  use  of  plants,  they  too  have  been  taken  into  con- 
sideration and  allowance  made  therefor  in  determining  the  item 
of  damages  and  were  also  included  in  the  iton  prices  paid  for 
work  done  under  the  contract.  The  fact  that  the  work  was  d<me 
during  the  year  1914-1915  has  made  no  difference  in  the  pay- 
ments that  have  been  made  for  the  work  performed  under  the 
provisions  of  the  contract.  In  this  case  it  appears  that  the  con- 
tractor has  already  earned  and  been  paid  upwards  of  $2,500,000 
imder  this  contract  for  the  use  of  his  plant  and  the  work  done  with 
it  and  there  remained  a  very  oonsiderable  salvage  as  ahown  by 
claimant's  Exhibits  34  and  85. 

Ordinarily  a  contractor  cannot  recover  damages  or  be  reim- 
bursed for  overhead  expenses  and  performance  Ixmd  premiums 
paid  for  the  reason  that  he  is  deemed  to  have  taken  into  consid^a- 
tion  the  amount  of  overhead  he  will  be  required  to  maintain  and 
the  amount  of  performance  bond  pranium  he  will  be  compelled 
to  pay,  in  making  big  bid  for  the  awarding  of  the  contract  Pre- 
sumably be  made  his  bid  sufficiently  large  to  cover  sudi  espenKS, 
but  after  the  time  limit  specified  in  his  ctmtraat  has  expired  before 
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the  comp]eti<m  of  the  woik-and  the  delay  was  cansed  solely  on 
acGonnt  of  the  default  of  the  State,  its  officers,  agents  and  aerrants, 
then  the  overhead  which'  the  contractor  is  obliged  to  maintain 
tbereaftra  and  the  new  premium  mi  performance  bond  which  he 
is  thereafter  compelled  to  pay  may  be  awarded  as  damages  for 
delay  caused  by  the  State.  If,  however,  the  delay  is  caused  by 
reason  of  alteration  orders  which  the  claimant  by  subsequent  agree' 
ment  has  agreed  to  perform,  in  which  the  work  of  the  con* 
tractor  is  materially  enlarged,  requiring  more  time  for  perform- 
ance, and  he  is  allowed  an  increase  in  the  compensation  to  be 
made  therefor,  the  time  for  performing  the  work  under  the 
contract  will  be  denned  to  be  extended  for  such  reasonable  time 
as  may  be  necessary  to  complete  the  same;  This  question  was 
considered  by  me  in  the  case  of  Luddington  v.  State,  in  which  the 
alt^'ation  orders  increased  die  compensation  of  the  contractor  in 
an  amount  approximately  of  $500,000,  in  which  case  overhead 
flzpeDses  and  bond  premiums  were  disallowed. 

Under  another  claim  it  is  contended  that  under  the  Compensa- 
tion Act  of  1914  the  insurance  provided  for  I^  that  act  may  be 
considered  compulsory  and  included  with  the  faithful  performance 
bond  as  a  part  of  the  overhead  expense*.  I  do  not  so  construe  the 
statate.  The  contractor  may  still  show  the  commission  appointed 
under  the  statute  that  he  is  financially  able  to  assume  and  pay  any 
claim  that  may  occur  and  therefore  avoid  the  rapense  of  insurance 
and  it  is  not  apparent  that  a  di£Ferent  mle  should  obtain  from  that 
above  stated. 

There  are  a  number  of  alteration  orders  in  this  case,  but  all 
involving  small  amounts.  The  last  one  was  dated  December  8, 
1914,  and  consequeotly  had  to  be  p^ormed  after  the  time  limit 
in  the  contract  had  expired.  It,  however,  only  embraced  the  put- 
ting of  additional  concrete  upon  the  wall  of  the  Varick  lock  and 
the  expense  incurred  was  $250.  It  has  not  been  claimed  by 
counsel  that  either  of  these  orders  materially  changed  the  situation 
of  the  parties  with  reference  to  the  time  of  performance.  I  have, 
therefore,  allowed  the  overhead  expenses  and  performance  hand 
premium  for  the  delayed  period  of  time. 
Stati  Dipt.  Burr.— Vol.  17        B 
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Claim  No.  40 

The  bulkheads  and  gates  of  dam  6,  according  to  the  plana  and 
Bpeeificationa  and  as  constructed,  extended  to  the  bank  on  the 
western  end  of  the  dam  and  consisted  of  twelve  gates.  In  front 
of  tlie  gatee  and  about  twenty  feet  downstream  therefrom  there 
extended  a  strip  of  land  from  the  bank  out  into  the  river,  opposite 
most  of  the  gates.  It  was  a  slope  running  up  from  the  apron  of 
the  dam  ten  or  twelve  feet  high  and  belonged  to  the  city  of 
Oswego.  The  State  had  appropriated  the  lands  upon  the 
bank  abutting  upon  the  bulkhead  aud  gates,  but  had  not 
appropriated  the  point  of  land  below  the  gates  belonging 
to  the  city  of  Oswego.  The  claimant  requested  the  State 
Engineer  and  Canal  Board  to  appropriate  the  point  of  land  belong- 
ing to  the  city  of  Oswego  so  that  he  could  excavate  the  same  and 
thus  provide  a  tail  race  for  the  water  flowing  through  the  gates 
and  thus  control  the  flow  of  water  in  the  river  and  enable  him 
to  close  the  space  left  open  in  the  dam  which  had  theretofore  taken 
care  of  the  flow  of  water  therein.  The  State  Engineer  and  Sur- 
v^or  had  the  authority  to  appropriate  the  land  owned  by  the  city 
of  Osw^o,  if  in  his  judgment  he  deemed  it  necesary,  and  the 
Canal  Board  had  power  to  approve  of  such  appropriation.  The 
State  Engineer,  however,  did  not  deem  it  necessary  to  appropriate 
the  same  and  neglected  to  do  so.  After  the  n^lect  or  refusal  of 
the  State  Engineer  to  appropriate  the  lands  mentioned,  the  claim- 
ant entered  thereon  and  excavated  14,520  cubic  yards  of  such  land 
in  front  of  the  bulkhead  gates,  720  cubic  yards  of  which  were  used 
by  him  on  a  road  which  he  was  constructing  along  the  bant  of  the 
river,  but  which  was  not  involved  in  any  pending  claim  in  this 
case,  and  the  remainder,  13,800  cubic  yards,  was  utilized  by  him 
in  making  cofferdams. 

The  fact  that  the  land  sought  to  be  excavated  was  twenty  feet 
down  stream  from  the  gates  and  therefore  that  space  was  avail- 
able as  a  tail  race  of  sufficient  capacity  presented  a  fair  ques- 
tion for  the  engineer  to  pass  upon  in  determining  the  question 
of  the  necei^sity  for  appropriating  the  land  in  order  to  enlarge 
the   tail    race.     That   question   he   has   presumably   determined 
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against  the  claimant  by  his  refusal  to  appropriate  the  land. 
Under  these  circumstances  I  am  unwilling  to  override  the 
decision  of  the  engineer  and  find  that  the  appropriation  was 
necessary.  This  conclusion  results  in  leaving  the  land  outside 
of  that  emhraeed  in  the  contract  belonging  to  another  party  and 
consequently  the  entry  of  the  claimant  therecm  and  excavating 
the  material  for  his  use  in  construction  of  cofferdams  was 
unauthorized  and  consequently  no  recovery  of  damages  can  be 
awarded  therefor. 

Claim  No.  41 

In  claim  No.  41  the  facts  are  fully  set  forth  in  the  findings, 
and  I  have  reduced  the  claim  in  the  amount  of  the  items  objected 
to  by  the  State.  I  consequently  do  not  deem  any  further  discusr 
sion  thereof  necessary. 

Claim  No.  42 

In  claim  No.  42  a  further  discussion  thereof  I  deem  unnecessary. 

Claims  43  and  45 

These  claims  consist  of  the  excavation  of  material  below  the 
grade  specified  by  the  plans,  amounting  to  86,685  cubic  yards, 
which  at  $1.74  per  cubic  yard  would  amount  to  $150,831.90,  and 
excavation  beyond  the  lines  established  by  the  plans  of  11,036 
cubic  yards  of  material,  5,116  cubic  yards  of  which  were  excavated 
under  contract  37  at  $1.74  per  cubic  yard,  making  $8,901.84,  and 
5,920  cubic  yards  of  which  were  excavated  under  alteration  order 
No.  7  at  $1.1414  per  cubic  yard,  amounting  to  $6,778.40,  making 
a  total  of  $15,680.24,  which  added  to  the  amount  excavated  bdow 
grade  would  be  $166,512,14.  My  figures  above  given  with  refer- 
ence to  the  cost  of  the  amount  of  excavation  below  grade  differ 
from  those  given  on  behalf  of  the  claimant.  I  think  my  figures 
are  correct  and  are  in  accordance  with  those  recognized  by  the 
engineers  on  behalf  of  the  State  as  in  accord  with  their 
computation. 

The  engineer  made  no  change  in  writing  of  the  plans  and  specifi- 
cations of  the  lines  or  grades  established  for  excavation  by  reason 
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of  the  occurrence  of  structures  or  other  local  conditionB,  or  for 
any  excavation  below  or  b^ond  the  lines  shown  upcai  the  plans. 
The  engineer  made  no  order  for  channeling  the  rock.  The  con- 
tractor performed  no  channeling  work.  The  material  within  the 
lines  and  grade  constituting  the  channel  has  been  paid  for  by  the 
State,  bat  that  which  was  outside  of  the  lines  and  bdow  the  grade 
has  not  been  paid  for.  The  question  thus  arises  as  to  whether  the 
claimant  is  entitled  to  pay  for  such  excavation  outside  and  below 
the  lines. 

My  attention  has  been  called  to  no  case  in  this  State  in  which 
such  excavation  below  and  outside  of  the  lines  has  been  paid  for 
except  in  such  cases  as  the  contract  expressly  provides  for  such 
payment.  Upon  the  argument  it  was  stated  that  the  material  for 
such  excavation 'had  been  paid  for  up<m  Federal  contracts,  bat 
my  attention  has  not  been  called  to  such  caaes  or  as  to  the  language 
of  the  contract  under  which  such  payments  are  mada  My  own 
judgment  is  that  the  question  must  be  determined  by  the  contract 
itself.  Upon  that  subject  we  have  numerous  provisions  bearing 
upon  the  question.     Th^  are  set  forth  in  the  findings  as  follows: 

"  The  contract,  specification  21,  provides: 

" '  Excavation  shall  be  made  only  to  such  lines  and  grades  as 
are  shown  on  tihe  plans  as  hereinafter  specified,  or  as  may  be  fixed 
in  accordance  with  the  plans  and  specifications  from  time  to  time 
by  the  en^neer.  Where  stractniee  occur  the  lines  and  grades 
shown  on  the  plans  shall  be  considered  as  approximate  only  and 
they  will  be  fixed  by  tie  State  Engineer  in  writing,  as  circum- 
stances require,  to  give  a  satisfactory  structure.  *  *  •  No 
rock  or  other  material  shall  project  inside  the  established  lines 
of  the  cross  section,  and  all  projecticHU  which,  in  the  opinion  of 
the  engineer,  may  cause  damage  to  boats  shall  be  trimmed  or 
broken  off  as  required.  If  it  appears  during  the  progress  of  the 
work  that  flatter  slopes  than  those  shown  (hi  the  drawings  or  ^des 
of  excavation  will  be  advisable,  the  State  Engineer  may  direct  in 
writing  that  such  material  shall  be  excavated  to  an  amount  snfiB- 
cient  to  secure  stability.' 

"  Specification  24:     '  The  volume  of  all  excavated  material  for 
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which  the  contractor  will  be  paid  shall  be  that  occupied  b;  it  before 
its  removaL  The  maximum  limit  of  such  Tolnme  shall  not  exceed 
those  defined  upon  the  plan  or  fixed  by  the  engineer  as  specified 
in  Paragraph  21.  The  volume  shall  be  determined  b;  measure- 
ment talien  before  and  after  its  removal ;  excavation  will  be  paid 
for  only  onc&  All  cost  of  rehandling  material  must  be  included 
in  the  contract  price  for  original  excavation.  *  •  •  Any 
excavation  below  or  beyond  the  tines  shown  on  the  plana  which 
may  be  required  in  writing  by  the  State  Engineer  will  he  paid 
for  at  the  contract  price  for  excavation,  which  price  shall  also 
include  payment  or  disposition  of  the  material  in  the  spoil  banks.' 

"  Specification  25b:  *  The  contractor  is  to  so  eonfltruct  hifl 
work  that  the  Epical  prism  width  and  depth  will  be  conformed 
with  as  closely  as  practicable.  •  *  *  The  engineer  may  change 
the  limita  of  excavation  if  necessary  for  a  proper  adjustment 
to  the  local  conditions,  as  specified  in  Paragraph  21.' 

"  Specification  25i :  '  The  quantity  of  excavation  for  which  the 
contractor  will  receive  payment  at  the  contract  price  shall  be 
determined  I^  measurem^it  of  the  area  included  within  lines 
described  as  follows:  The  surface  limit  shall  be  natural  outline 
as  determined  by  measurements  taken  just  before  dredging  is 
b^un.  The  bottom  line  shall  be  the  grade  line  shown  upon  the 
plans.  The  side  limits  in.  rock  or  similar  material  shall  be  those 
shown  upon  the  plans  and  the  side  limits  in  soft  material  shall  be 
those  shown  upon  the  plans  for  a  1  on  2  slope,  except  where  flatter 
slopes  are  ordered  as  described  in  Paragraph  25c.  No  payment 
will  be  made  for  any  ^ccavation  outside  of  the  lines  above 
described.' " 

In  this  case  the  contractor  met  with  no  local  obstructions  which 
rendered  a  change  in  the  plans  necessary.  No  change  was  made 
by  the  engineer  and  no  channeling  was  done  or  ordered  to  be  done. 
We  therefore,  in  the  above  provisions,  have  the  express  declara- 
tion —  First,  "  Excavation  shall  be  made  only  to  such  lines  and 
grades  as  are  shown  on  the  plans."  Secmid.  "  The  volume  of  all 
excavated  material  for  which  the  contractor  will  be  paid  shall  be 
that  occupied  l^  it  before  its  removal.     The  maximum  limit  of 


DigilizeflbyGoOgle 


State  Department  Reports 


Court  of  ClsiiD* 


6ach  volmne  shall  not  exceed  those  defined  npon  the  plans." 
Third.  "  The  Tolume  shall  be  determined  by  measurement  taken 
before  and  after  its  removal."  Fourth.  "  The  quantity  of  excava- 
tion for  which  the  contractor  will  receive  payment  at  the  contract 
price  shall  be  determined  by  measurements  of  the  area  included 
within  the  lines  described  as  follows:  The  surface  limits  shall 
be  the  natural  outline  as  determined  by  measurements  taken  just 
before  the  dredging  is  dona  The  bottom  line  shall  be  the  grade 
line  shown  upon  the  plans.  The  side  limits  in  rock  or  similar 
material  shall  be  those  shown  upon  the  plans  and  the  side  limits 
in  soft  material  shall  be  those  shown  upon  the  plans  for  a  1  on  2 
slope."  Fifth.  "No  payments  will  be  made  for  any  excavation 
outside  of  the  lines  above  described."  Farther  comment  appears 
to  me  to  be  unnecessary.  The  provisions  of  the  contract  are  too 
plain  to  be  overcome  by  argum^it. 

I  am  aware  that  it  is  customary  for  contractors  when  drilling 
in  the  rock  to  go  a  little  deeper  than  the  grade  in  order  to  make 
sure  that  the  rock  is  removed  to  the  grade  and  to  so  drill  the  holes 
of  the  side  lines  as  to  go  a  little  beyond  the  limits,  so  as  to  pre- 
vent the  jagged  rocks  from  extending  over  the  line  into  the  prism, 
but  this  is  for  his  own  advantage  and  is  for  the  purpose  of  pre- 
venting his  having  to  return  and  make  excavation  over  again  in 
order  to  reach  the  grade  and  the  lines.  It  was  more  economical 
for  him  when  he  was  drilling  to  go  a  little  deeper  and  a  little 
beyond  the  lines  than  it  would  be  to  have  to  drill  new  holes  and 
do  other  blasting.     The  claim  should  be  disallowed. 

C1.AIM  No.  44 
Upon  the  site  of  the  contract  No.  37  at  a  point  below  Battle 
island  dam  on  the  west  shore  of  the  river  was  a  water  pipe  used 
by  Mr.  Washburn  for  supplying  the  water  to  his  residence,  farms 
and  buildings.  The  contractor  was  permitted  to  spoil  material 
in  bdiind  the  Battle  island  in  the  deeper  holes  and  the  silt  from 
the  material  that  he  spoiled  ran  around  the  end  of  the  pipe  and 
stopped  the  flow  of  water  therein.  The  assistant  engineer  in 
charge  orally  directed  the  contractor  to  raise  the  end  of  the  pipe 
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up  from  the  bottom  of  the  river,  and  pursuant  to  such  directiona 
the  contractor  did  raise  the  pipe.  There  was  also  located  near 
the  upper  end  of  the  Hinetto  retaining  wall  on  the  west  aide  of 
the  river  a  pipe  which  was  placed  there  by  Mr.  Benson  under  a 
permit  from  the  State  made  after  contract  No.  37  had  been 
entered  into.  In  removing  cofferdams  with  the  dredge  the  dipper 
hit  against  the  pipe  and  it  was  broken.  The  assistant  engineer 
in  charge  under  the  direction  of  the  resident  ^igineer  orally  told 
the  contractor  that  the  pipe  must  be  repaired  and  if  the  State  was 
leeponsible  it  would  pay  for  it.  Th«  contractor  did  repair  the 
pipe  The  assistant  engineer  directed  his  assistant  to  place  buoys 
on  this  pipe  previous  to  the  time  that  the  excavation  was  made, 
and  the  buoys  were  there  at  the  time  the  pipe  was  damaged.  The 
value  of  the  claimant's  services  and  the  work  done  npon  the  Wash- 
bum  and  Benson  pipes  was  $153.  No  evidence  was  produced 
before  me  showing  any  written  contract  on  the  part  of  the  State 
by  which  it  agreed  to  care  for  and  maintain  the  pipes  in  the  river, 
I  conclude,  therefore,  that  the  placing  of  the  pipes  therein  by 
Messrs.  Washburn  and  Benson  was  pursuant  to  mere  licenses 
which  were  subject  to  their  own  care  and  maintenance  and  that 
the  State  did  not  assume  any  burden  of  care  and  protection.  No 
order  of  the  State  Engineer  appears  to  have  been  in  writing. 
Whether  a  cause  of  action  conld  have  been  maintained  by  Messrs. 
Washburn  and  Benson  against  the  contractor  I  do  not  deem  it 
necessary  to  consider  or  discuss.  I  am  not  convinced  that  the 
State  was  liable  to  either  of  them  and  therefore  I  have  disallowed 
this  claim. 

Claim  No.  46 
Bi  the  year  1914  the  State  of  New  York  passed  a  statute  relat- 
ing to  comp«isation  insurance  which  became  effective  July  1, 
1914.  By  its  terms  all  employers  of  labor  In  hazardous  employ- 
ment were  compelled  to  take  out  compensation  insurance  or  (o 
satisfy  the  commission  appointed  under  the  provisions  of  the 
statute  of  his  financial  ability  to  pay  the  compensation  himself. 
The  work  of  the  claimant  under  and  pursuant  to  the  contract 
was  hazardous  according  to  the  terms  of  the  statute.     The  claim- 
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ant  conBeqnentlj  did  take  out  compemation  insurance  pursuant 
to  such  statute.  He  paid  for  such  insurance  from  July  1,  1914, 
until  the  completion  of  the  work  under  the  contract,  $4,671.82, 
the  rate  being  ,002868  on  the  pay  roU,  approximately  6^  per 
cent  Prior  to  the  passage  of  Hie  statute  the  claimant  had  taken 
out  liability  insurance  upon  which  he  paid  4  per  cent  on  the  pay 
roll;  that  the  premium  upon  liability  insurance  from  July  1,  1914, 
to  the  time  of  the  completion  of  the  contract  at  the  rate  of  4  per 
cent  amounted  to  $2,972.46.  The  difference  between  the 
premium  paid  upon  the  liability  insurance  under  the  provisions 
of  the  statute  and  that  which  he  had  been  paying  would  amount 
to  $1,699,36.  There  is  some  confusion  in  the  figures  given  as  to 
the  exact  amount  of  premiums  paid  for  liability  insurance  and 
compensation  insuranee.  In  claim  No.  38,  the  liability  insurance 
apparently  covered  the  period  of  time  from  May  1,  1914,  to 
December  1,  1915,  but  however  that  may  he,  I  am  of  the  opinion 
that  this  claim  must  be  r^'ected  for  the  reasons  given  in  my 
opinion  disposing  of  claim  No.  38,  and  for  the  further  reason  that 
it  does  not  appear  that  the  compensation  insurance  was  not  more 
favorable  and  of  greater  value  to  claimant  than  vraa  his  liability 
insurance. 

Claim  No.  47 

The  other  claims  presented  herein  are  fully  coveo^d  by  the 
findings  of  fact  and  conclusions  of  taw,  and  further  explanation 
thereof  I  do  not  de^n  necessary. 

Judgment  should  be  awarded  in  accordance  with  the  findings 
and  oonclufliona  herewith  presented. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
as  to  the  Location  of  a  Ttollej  Station  on  the  Queensborough 
Bridge  over  Blackwells  Island 

Case  Xo.  22C8 

(Public  SeiTiM  CkHnroiwioD,  First  District,  June  27,  1S18> 

Chaiigliii  rout*  to  BUckweUa  iaUnd. 

The  city  of  New  York  maintBins  a  ferry  Bervice  (rem  the  borough  of 
Uanhsttan  to  Bl&ckwella  island  for  the  convpnienoe  of  persons  ftnd  for 
freight  purpows.  The  proposition  was  made  to  do  away  with  thii  ferry 
and  in  place  ther«ot  to  locate  a  trolley  station  on  the  Queeniborough 
bridge  over  the  ialatid  at  a  atorehouse  now  under  constnictioD  on  the 
island,  at  which  storehouse  three  large  freight  elevatiori  and  two 
passenger  elevators  were  to  be  put  in  as  part  of  such  storehouse.  Several 
trolley  companies  now  operate  c&rs  over  the  bridge.  The  question 
involved  is  as  to  whether  these  companies  should  be  required  to  stop 
their  cars  at  the  trolley  station  for  receiving  and  discharging  passengers 
after  the  completion  of  such  station.  It  having  been  found  that  an 
appropriation  by  the  city  would  be  needed,  and  such  appropriation  not 
being  procurable,  the  proceeding  herein  was  discontinued  without  prej- 
udice to  the  reopening  of  the  same  or  any  similar  proceeding. 

Kbackb,  Ccffnmissioner. —  This  proceeding  was  iostituted  on 
motion  of  the  Commission,  as  a  result  of  an  application  by  the 
department  of  charities  of  the  city  of  New  York,  to  determine 
whether  a  trolley  station  should  be  located  on  the  Queensborough 
bridge  over  Blackwells  island  immediately  adjoining  a  store- 
house under  construction  on  the  island  by  the  city  of  New  York 
acting  through  the  department  of  charities.  The  city  was  con- 
structing three  large  freight  elevators  and  two  passenger  elevators 
in  connection  with  and  as  part  of  the  storehouse. 

The  city  maintains  a  ferry  service  from  different  points  in  the 
borough  of  Manhattan  to  Blackwells  island  for  the  carriage  of 
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patients,  ambiilaiicee,  freight  and  visitors  to  and  from  the  insti- 
tutione  under  the  jurisdiction  of  the  department  of  charities,  and 
for  the  carriage  of  prisoners,  prison  vans,  freight  and  visitors 
to  and  from  the  institutions  under  the  jurisdiction  of  the  depart- 
ment of  corrections.  The  plan  of  the  city  was  to  aubatitute  the 
route  over  the  bridge  to  the  island  by  way  of  the  trolley  station 
and  storehouse  in  place  of  the  ferry  service.  The  city  planned 
to  construct  the  trolley  station  on  the  bridge  at  its  own  expense 
and  ^e  question  before  the  Commission  is  whether  the  several 
trolley  companies  now  operating  cars  over  the  bridge  should  be 
required  and  directed  to  stop  their  cars  at  the  trolley  station  for 
the  receipt  and  discharge  of  passengers  after  completion. 

The  trolley  companies  at  the  hearing  interposed  no  objection 
to  stopping  the  cars  at  the  station.  A  conference  was  held  and 
the  general  plan  of  the  improvement  agreed  upon.  It  was  pro- 
posed to  commence  the  construction  of  the  trolley  station  so  as 
to  have  it  completed  about  the  time  the  storehouse  and  elevators 
would  be  complete  and  ready  for  operation  providing  the  com- 
mission ordered  the  trolley  companies  to  stop  their  cars  at  the 
station.  The  hearing  in  this  case  was  closed  on  January  16, 
1918,  and  while  the  general  plan  for  the  construction  of  the 
trolley  station  was  agreed  upon  prior  to  that  date  the  department 
of  plant  and  stmetureB  and  the  department  of  charities  of  the 
city  of  New  York,  under  whose  joint  jurisdiction  the  proposed 
improvement  was  to  have  been  carried  into  effect,  have  been 
unable  to  secure  the  necessary  funds  to  carry  on  the  construction 
work,  I  have  held  this  matter  open  since  January  to  permit 
these  departments  full  opportunity  to  secure  an  appropriation 
from  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York,  but  it  now  appears  that  there  is  very  little  chance 
of  the  appropriation  being  granted  in  the  near  future  and  I 
accordingly  recommend  that  this  proceeding  be  discontinued  with- 
out prejudice  to  the  reopening  of  the  same  or  to  any  other  pro- 
ceeding relative  to  the  subject  matter  hereo£ 
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In  the  Matter  of  the  Application  of  American  Railway 
ExpBBsa  Company  for  the  Permiseion  and  Approval  of  the 
Public  Service  Coramiasion  for  the  First  District,  Pursuant  to 
the  Prpviflions  of  Section  53  of  the  Public  Service  Commia- 
simia  Law,  for  the  Exercise  of  the  Right  or  Privilege  of  Con- 
ducting, as  Agent  for  the  Directoi^'eneral  of  Railroads  of  the 
United  States  Railroad  Administration,  a  General  Express 
Transportation  BusinesB,  Interstate  and  Intrastate,  upon  all 
Lines  of  Railroad  under  Federal  Control  and  Otherwise, 
Within  the  First  District  of  the  State  of  New  York 

Case  No.  2304 
(Publia  Set-rice  CommiBuon,  First  Diatriet,  June  29,  1018) 

Application  of  a  corporatioD  aa  agent  for  tbe  Dltector-Oeneial  of  Bailroads 
of  the  United  Statea  Bailioad  AdminiBtntton  for  leave  to  conduct  a 
Xeneial  axpnu  tianapoitation  bvsineu  upon  all  lines  of  railroad  within 
the  First  District. 

Tile  American  Railway  Express  Companf  was  incorporated  on  June  22, 
1918,  its  object  being  to  solidify,  unite  and  conduct  interstate  and  intra- 
state ezpreae  busineai  as  agmt  of  tbe  Director-General  of  Railroada  and 
aa  auxiliary  of  the  National  Railroad  Association.  As  such  auxiliary 
tbe  company  has  applied  to  thla  Commission  for  permission  to  exercise 
its  franchises  and  to  do  business  within  the  city  and  State  of  New  York. 
Beld,  that  the  granting  of  such  permission  depends  upon  determinatioD 
whether  tlie  exercise  of  the  rights  and  privileges  of  the  corporation  is 
necessary  or  convenient  for  the  public  service.  Also  held,  that  there  can 
l>e  little  doubt  that  at  least  during  this  period  of  Federal  control  over 
railroad  operations  the  public  convenience  and  interest  will  be  served  by 
a  unified  control  of  the  express  business  of  the  country  and  by  its 
operation  in  direct  conjunction  with  the  railroads  and  that  the  exercise 
by  the  said  company  of  the  right  and  privilege  of  carrying  on  this  busi- 
ness within  the  State  Is  vecesaary  and  will  be  convenient  for  the  public 
aervice.  The  American  Railway  Express  Company  is  a  PedeTel  instru- 
mentality and  agency  for  carrying  on  a  very  important  phase  of  inter- 
state and  intrastate  transportation.  Application  granted  with  the 
understandii^  that  proposed  increases  of  rates  will  be  filed  as  soon 
as  printed. 

HuBBEix,   Commissioner. —  The  American  Railway  Express 
Company,  a  corporation  newly  formed  under  the  laws  of  the 
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State  of  Ddaware  at  the  instance  of  the  United  States  Railroad 
Administration,  applies  to  this  Conuniasion,  under  section  53 
of  the  Public  Service  CommisflionB  Law,  for  a  certificate  of  pei^ 
mission  and  approval  for  the  exercise  of  its  franchises  and  the 
privilege  of  doing  husiness  as  an  express  company  within  the  city 
and  State  of  New  York.  An  express  company  is  a  "  common 
carrier,"  within  the  meaning  of  the  Public  Service  Commissions 
Law,  when  "  the  same  is  operated  wholly  or  in  part  upon  or  in 
connection  with  a  railroad  or  street  railroad."  Pub.  Serv.  Comm- 
Law,  §  2,  subd.  9.  The  granting  of  such  permission,  precedently 
to  the  company's  doing  business  as  su<A  a  common  carrier  within 
the  State,  depends  upon  determination  whether  the  exercise  of 
such  rights  and  privileges  is  "  necessary  or  convenient  for  the 
public  service." 

The  new  company  haa  been  formed  within  the  past  few  days, 
aa  the  petition  states,  "  for  the  purpose  of  acting  as  agent  for  the 
Director-General  of  Railroads  in  the  conduct  of  a  general  express 
transportation  business,  interstate  and  state,  upon  all  lines  of 
railroad  under  Federal  control,  and  upon  other  lines,  including 
those  betweai  points  within  the  State  of  New  York," 

The  principal  purposes  of  the  incorporation  of  the  petitioner 
are  thus  set  forth  in  its  Delaware  charter: 

"  Third:  The  nature  of  the  business  and  the  objects  and  pur- 
poses proposed  to  be  transacted,  promoted  and  carried  on,  are  as 
follows : 

"  to  engage  in  and  carry  on  in  the  State  of  Delaware,  and  in 
and  between  any  and  all  of  the  States,  Territories  and  posseBsions 
of  the  United  States  and  the  District  of  Columbia,  and  in  adja- 
cent foreign  countries,  the  business  of  carrying  and  transporting 
and  forwarding  by  railroads,  steamboats,  ships,  canals,  stages 
and  other  means  of  transportation,  goods,  wares,  merchandise, 
money,  bills,  notes,  bullion,  packages,  parcels  and  movable  valu- 
ables of  any  description,  over  and  upon  such  lines  and  routes  as 
it  may  from  time  to  time  establish,  and  in  and  between  the  points, 
places  or  stations  at  which  it  may  from  time  to  time  establish 
and  continue  agencies ;  and  the  said  corporation  is  hereby  inveatefl 
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with  the  powers  necessary  and  proper  for  said  purpose,  as  well 
as  the  powers  incid^it  and  appropriate  to  the  express  carriers, 
and  eepeciall;  with  full  power  to  give  such  security  in  the  nature 
of  a  general  transportation  bond  as  may  be  required  by  the  laws 
of  the  United  States  and  the  regulations  passed  in  relation  thereto 
for  the  transportation  and  delivery  of  dutiable  merchandise  and 
other  property  in  bond,  from  port  to  port  in  the  United  States, 
or  through  the  United  States." 

The  American  Railway  Express  Company  was  incorporated  on 
June  22,  1918,  with  an  authorized  capital  stock  of  $40,000,000, 
of  whid)  $30,000,000  was  issued  at  par  for  assets  of  certain 
express  companies  acquired  by  the  new  company,  and  $3,000,000 
was  issued  for  cash.  All  the  stock  is  common  stock,  and  no  issu- 
ance of  bonds  or  general  mortgaging  of  property  is  contemplated. 
It  appears  that,  for  the  purpose  of  the  better  handling  of  the 
express  business,  daring  the  period  of  Federal  control  of  railroad 
operation,  the  new  company  has  been  formed  to  consolidate,  unify 
and  conduct  interstate  and  intrastate  express  business,  as  agent  of 
the  Director-General  of  Railroads,  and  as  auxiliary  of  the 
Kati<mat  Railroad  Administration.  The  Adams  Express  Com- 
pany, the  American  Express  Company,  the  National  Express 
Company,  Wells  Fargo  &  Company,  and  the  Southern  Express 
Company,  go  out  of  business  on  June  30,  1918,  as  express  com- 
panies engaged  in  domestic  transportation,  and  both  interstate 
and  intrastate  business  within  and  throughout  the  United  States 
is  taken  orer  by  the  unified  concern  which  is  the  present  peti- 
tioner. As  in  the  case  of  Federal  assumption  of  control  of 
railroad  properties  and  operations,  the  existing  express  com- 
paniee  will  not  go  out  of  business  as  corporate  entities,  but  will 
withdraw  from  the  express  business  within  the  United  States. 
The  former  companies  will  continue  in  existence  for  all  corporate 
purposes  and  will 'conduct,  at  least  for  the  present,  their  usual 
foreign  express  business,  the  issuance  of  travelers'  cheques,  the 
transfer  of  money,  and  the  like. 

There  can  be  little  doubt  that,  at  least  during  the  period  of 
Federal  control  over  railroad  operations,  the  public  convenience 
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and  interest  will  be  served  by  a  unified  control  of  the  express 
business  of  the  country  and  by  its  operation  in  direct  conjunc- 
tion with  the  railroads.  In  view  of  the  fact  that  the  new  express 
company  will  be  the  only  one  using  the  interstate  railroads  for 
the  carriage  of  exprsss  matter,  there  can  be  no  doubt  that  the 
exercise  by  the  new  company  of  the  right  and  privilege  of  carry- 
ing on  such  business  within  the  State  is  necessary,  and  will  lie 
convenient,  for  the  public  service.  Pub.  Serv.  Comm.  Law,  §  53. 
In  all  respects,  the  new  company  seems  to  have  placed  itself  in 
position  to  be  entitled  to  favorable  action  at  the  bands  of  the 
Commission  upon  the  present  application. 

In  view  of  the  fact  that  by  the  circumstances  and  purposes  of 
its  incorporation,  the  new  company  becomes  virtually  a  Federal 
instrumentality  and  agency  for  carrying  on  a  very  important 
phase  of  interstate  and  intrastate  transportation,  the  action  of  the 
company  in  submitting  itself  to  the  authority  of  the  State  law 
and  policy  is  both  significant  and  commendable.  The  action  of 
the  Commission  thereon  may  be  regarded  as  likewise  typical  of 
this  and  the  other  State  Commissions  to  co-operate  in  every  prac- 
ticable way  with  the  Director-General  of  Railroads  and  to  permit 
the  necessities  of  the  present  patriotic  emergency  to  be  adequately 
and  promptly  dealt  with,  without  any  need  for  sacrificing  funda- 
mentals of  the  State  law  and  policy  with  respect  to  public  control 
of  public  utilities.  Before  the  new  company  had  in  fact  been 
formally  incorporated,  the  requisite  papers  for  the  present  pro- 
ceeding had  been  formally  submitted  to  counsel  for  the  Com- 
mission and  all  arrangements  made  for  the  prompt  holding  of  the 
requisite  public  hearing.  As  soon  as  the  formalities  of  incorpora- 
tion and  organization  had  been  completed,  formal  application  was 
made  to  the  Commission  on  June  27,  1918,  for  the  present  certifi- 
cate. On  that  day,  the  Commission  adopted  a  resolution  for  -a 
public  hearing  on  the  day  following  and  for  the  publication  of 
the  requisite  notices  of  the  hearing.  On  June  28,  1918,  the  hear- 
ing was  had  and  closed.  On  the  day  following  (June  twenty- 
ninth),  the  necessary  certificate  was  granted,  and  the  new  company 
was  in  lawful  position  to  take  over  the  business  of  its  prede- 
cessors on  the  morrow. 
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On  the  subject  of  the  company's'  rates  for  express  transporta- 
tion and  the  increases  in  express  rates  recently  sanctioned,  as  to 
interstate  transportation,  by  the  Interstate  Commerce  Commis- 
sion, the  company  announced  upon  the  hearing  that  it  will  sub- 
mit to  the  action  of  this  Commission  tariffs  promulgating 
corresponding  increases  in  interstate  rates.  These  tariffs  will  be 
filed  as  soon  as  printed.  Regarding  these  proposed  increases  in 
freight  rates,  this  Commission  received,  on  June  25,  1918,  the 
following  telegram  from  former  Interstate  Commerce  Commis- 
sioner C.  A.  Pronty,  now  acting  in  behalf  of  the  Director-General 
of  Railroads: 

"  Interstate  Commerce  Conmiission  has  allowed  advance  of  ten 
per  cent  in  express  rates  which  will  immediately  be  filed  by  present 
companies.  Director-General  assumes  that  you  will  permit  this 
advance  within  your  State  following  your  past  custom  and  prefers 
this  course  rather  than  to  take  action  himself.  Please  reply. 
"  C.  A.  Pboutt, 

"Director." 

To  this  telegram  the  following  reply  was  authorized  by  this 
Commission : 

"  This  Commission  is  in  receipt  of  your  telegram  of  June 
twenty-fifth  stating  that  the  Interstate  Commerce  Commission 
has  allowed  an  advance  of  ten  per  cent  in  cxpre»is  rates  which 
will  be  immediately  filed  by  the  present  companies,  and  asking 
that  this  Commission  permit  the  advance  within  this  State, 
This  Commission  has  jurisdiction  only  over  intrastate  rates 
within  New  York  City  and  increases  in  such  rates  can  be  made 
effective  within  this  State  by  filing  tariffs  with  the  two  State  Com- 
missions. Under  the  Xew  York  statutes  these  rates  would 
become  effective  thirty  days  after  filing  unless  this  CoiTiraission 
should  suspend  them  pending  investigation.  On  behalf  of  this 
Commission  I  assure  you  that  no  such  suspension  or  investiga- 
tion is  in  contemplation  and  any  necespnry  special  permission 
will  be  granted  to  make  State  dates  uniform  with  those  on  which 
interstate  rates  go  into  effect.     Commission's  Law  Department 
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is  also  co-operating  with  attortaejH  forming  new  expreas  company 
for  the  Director^eneral  to  expedite  righta  of  new  company  to 
do  buBineas  with  this  State. 

"  OscAs  S.  Straus, 
"  Chairman,  Piihlie  Service  Commission  for  the 
"  First  District." 

I  recommend  that  a  certificate  be  granted  the  American  Rail- 
way EzpresB  Company,  pursuant  to  section  53  of  the  Public 
Service  Commieaions  LaWi  in  the  form  herewith  submitted. 

In  accordance  with  the  forgoing  opinion  the  Commission,  on 
the  same  date,  made  the  following  order : 

Bt  thb  Cohmisbion, —  The  American  Railway  Express  Com- 
pany having  filed  with  this  Commission  its  application,  by  a 
petition  verified  on  June  25,  1918,  for  the  permission  and 
approval  of  this  Commission,  pursuant  to  the  provisions  of  sec- 
tion 53  of  the  Public  Service  Commisaiona  Law,  for  the  exercise 
of  the  right  or  privilege  of  conducting,  as  agent  for  the  Director- 
General  of  Railroads  of  the  United  States  Railroad  Administra- 
tion, a  general  express  transportation  business,  interstate  and 
intrastate,  upon  nil  lines  of  railroads  under  federal  control  apd 
otherwise,  within  the  first  district  of  the  State  of  New  York; 
and  a  public  hearing  upon  the  said  application  having  been  duly 
authorized  by  the  Commission  and  due  notice  thereof  having  been 
published  in  two  newspapers,  as  required  by  the  resolution  of 
the  OommisBion,  and  the  said  application  having  been  duly  heard 
on  such  hearing,  held  on  June  28,  1918,  Commissioner  Charles 
Bulkl^  Hubbell  presiding,  and  the  company  being  represented 
by  Branch  J.  Kerfoot,  and  William  L.  Ransom,  counsel,  attend- 
ing for  the  Commission  and  testimony  having  been  taken;  and 
the  CommiBsion  having  determined  after  such  a  hearing,  and 
being  of  the  opinion  that  the  exercise  of  such  right  or  privilege 
is  necessary  and  convenient  for  the  public  service,  it  is  hereby 

Ordered,  That  the  permission  and  approval  of  the  Public 
Service  Commission  for  the  First  District  be  and  the  same 
herel^  are  granted  for  the  exercise  by  the  American  Railway 
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Express  Company  as  aforeaaid  of  the  right  or  privilege  of  con- 
ducting a  general  express  transportation  busineea  within  the 
first  district  of  the  State  of  New  York. 


Beooklto  Bobottoh  Gas  Compaht,  Plaintiff,  v.  Publio  Sbkv- 

IGB  CoHHIBSIOn  FOB  THE  FiBST  D18TEICT ;  ThB  CiTY  OF  NbW 

Yobk;  Habrt  E.  Lewis,  as  District  Attorney  of  the  County 
of  Kings;  Mebtoh  E.  Lewis,  as  Attorney-General  of  .the 
State  of  New  York,  Defraidants 

Clerk's  File  No.  19,133,  Year  1916 

(The  ftboTe  action  was  brought  in  the  Supreme  Court,  New  York  county, 
and  waa  referred  by  the  court,  by  an  order  to  which  all  of  tlie  parties  con- 
aented,  to  the  Hon.  Charles  E.  Hughes,  as  referee,  to  try,  hear  and  detariniiie 
the  same.    The  opinion  and  report  o(  th«  referee  were  filed  July  24,  1916.) 

Smnmaiy  of  tht  facts  and  conUttoas  upon  whidi  the  arolicatioa  herebi 
i*  baaed. 

Tbeie  ia  no  eonatltntioBal  titkt  to  kaae  fat«B  of  public  icrrica  corporatbu 
upon  aatimated  costi  of  raproductlen  at  a  partlcnlai  time  regaidleai  of 
eircmiutancas. 

Proper  Bietliodi  of  anivlng  at  the  coat  of  taprodnctlon  of  piopertiei. 

Power  of  tke  Commiiaion  to  require  a  depreciatioB  reaerre  admitted  and  alio 
the  propriety  of  allowing  for  working  capital. 

Bight  of  plalntifi  to  have  tta  plant  ralued  as  a  "  going  concern." 

Contlderation  of  atatntea  and  of  oondnaions  of  the  Pnblic  Service  Commiaaloii, 
niat  Dlatrict. 

CircnmatancM  diown  entitle  plaintiff  t<f  equitable  relief. 

The  plaintiff,  the  Brooklyn  Borough  Qaa  Company,  brought  the  action 
herein  in  the  Supreme  Court  to  secure  an  injunction  restraining  the 
enfoTcement  of  three  distinct  itatutee  of  the  Stat«  of  New  York  and  an 
order  of  the  Public  Service  Commisaion,  Pirat  Diatrict.  The  statutes  in 
question  were  chapter  736  of  the  Lawa  of  1905,  prohibiting  the  plaintiff 
from  charging  the  city  of  New  York  or  receiving  therefrom  for  gae 
sold  to  the  city  mora  than  aeventy-five  cents  per  1,000  cubic  feet; 
Aapter  126  of  the  Laws  of  1906,  prohibiting  the  plaintiff  after  the  year 
1910  from  charging  private  conaumera  or  receiving  from  them  tor  gaa 
sold  in  the  thirty-second  ward  of  the  borough  nf  Brooklyn  more  than 
eighty  cents  per  1,000  cubie  feet,  or  for  gas  boU  in  the  thirty-fliat  ward 
Btatx  Dept.  Rbpt.— Vol.  17        6 
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of  (h»t  borough  more  than  one  dollar  per  1,000  cubic  feet;  chapt«r  «04 
of  the  Laws  of  191fl,  amending  the  statute  last  above  mentioned  by 
reducing  the  sum  chargeable  to  private  eonsumera  to  the  aum  of  eighty 
oonts  per  1,000  cubic  feet  anywhere  In  the  borough  of  Brooklyn.  On 
July  8,  1913,  the  Public  Service  Commisgion,  Firat  District,  entered  an 
order  dated  on  that  day,  concurred  in  by  the  plaintiff,  directing  that 
the  maximum  price  for  gaa  in  the  thirty-flrst  ward  of  Brooklyn  ahould 
be  ninety-firs  centa  per  1,000  cubic  feet  after  October  1,  1913.  This 
order  was  made  under  the  authority  of  section  72  of  the  Public  Service 
Commiasions  Law  {Consol.  Laws,  chap.  48),  which  provides  that  the 
Commiasion  may  Sz  tlie  price  of  gaa  or  electricity  not  exceeding  that 
fixed  by  atatute,  the  price  as  thua  fixed  by  the  Commisaion  to  be  the 
maximum  price  to  be  charged  tor  gaa  or  electricity  for  a  period  to  be 
fixed  in  the  order  not  exceeding  three  yeara,  or  until  the  Commissicui 
fixes  a  higher  or  lower  maximum  price.  The  proviaiona  tor  proceedings 
in  ca«e  of  the  violation  of  the  atatntes  in  question  apeciBcally  set  forth; 
also  object  of  the  present  action. 

Tlie  cost  of  repriHiuction  in  detei-mining  the  fair  value  of  a  plant  for 
ratt-making  purposes  ia  important,  but  there  ia  no  conatitutional  right 
to  have  the  rates  of  a  public  aervice  corporation  baaed  upon  the  esti- 
mated coat  of  the  reproduction  of  its  property  at  a  particular  time 
regardlesB  of  circumstances.  To  baae  ratea  upon  the  plant  valuation 
repreaenting  a  hypothetical  cost  of  reproduction  at  a  time  of  abnormally 
high  prices  due  to  exceptional  conditions  would  be  unfair  to  the  public 
juat  as  rates  based  upon  an  eHtimated  cost  of  reproduction  far  lower 
than  the  actual  bona  fide  and  prudent  inveatment  because  of  abnormally 
low  prices  would  be  unfair  to  the  company.  A  public  service  corporation 
is  entitled  to  be  reasonably  compensated  for  its  aervice  and  the  actual 
cost  of  its  operationa  must  atwaya  be  taken  into  conaideration  in  deter- 
mining whether  or  not  it  receives  a  fair  compensation  above  that  coat 
The  rate  baae  muat  be  what  ia  called  the  "  fair  value  of  the  property  " 
and  that  as  to  this  there  muat  be  reaaonable  judgment  baaed  on  a  propw 
consideration  of  all  relevant  facts. 

When  the  value  of  a  plant  haa  been  properly  det«rmiDed  by  the  r^u- 
lating  authority  and  auitable  allowance  is  made  for  the  investment  in 
■ubaequent  additions  it  ia  manifestly  proper  to  calculate  the  fair  return 
upon  thia  baaia,  at  least  for  a  reasonable  period.  The  valuation  made 
by  the  Commission  on  January  1,  1914,  was  fairly  and  correctly  made 
as  of  that  time,  and  the  interval  haa  been  one  of  unusual  circumslancea 
incident  to  war  and  of  especially  high  costs,  and  under  these  circum- 
stances  the  official  appraisal  ahould  not  be  changed  upon  a  hypothetical 
eatimate  of  reproduction  cost  under  the  present  abnormal  conditions. 

The  power  of  the  Commission  to  require  a  depreciation  reserve  ia  eon- 
ceded  by  the  plaintiff,  and  the  only  question  as  to  such  reserve  is  as  to 
the  amount  allowed  for  accrued  depreciation.  The  propriety  of  an 
allowance  for  working  capital  is  agreed  upon  and  the  only  question  as  to 
such  capital  is  as  to  the  amount.  Method  nhereby  tlie  Commiaaion'a 
eatimate  was  obtained. 
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There  is  an  element  of  value  in  an  aaaembled  and  eatabliabed  plant 
doing  buainess  and  earning  manef  over  one  not  thus  advanced.  Thii  ele- 
ment of  value  is  a  property  right  and  should  be  considered  in  determin- 
ing the  value  of  property  upon  which  the  owner  has  a  right  to  make  a 
fair  ittum  when  the  aame  is  privatelj  owned  although  deditiated  to 
public  use. 

The  statute  of  1919  establishing  an  eight^-eent  rate  was  conflscatory, 
but  the  statute  Itaelf  was  elTective  to  establish  the  statutory  maximum 
which  could  not  be  exceeded  by  the  Commiaeion,  although  it  might  be 
inoperative  as  against  the  plaintiff  during  the  period  that  it  failed  to 
afford  to  the  plaintiff  a  (air  return.  Had  the  Legislature  permitted  the 
Commission  to  fix  a  rate  in  excess  of  the  statutory  maximum,  if  the 
latter  was  found  to  be  inadequate,  the  Commission  could  have  flzed  ft 
reasonable  rate,  but  the  L^ialature  haa  seen  fit  to  refuse  jurisdiction 
to  the  Commission  to  exceed  the  statutory  maximum  in  any  case.  Under 
the  facts  adduced  in  this  case  the  Commission  would  have  no  power  t« 
fix  a  rate  higher  than  the  statutory  eighty-cent  rate,  and  as  a  corollary 
the  ninety- five-cent  rate  is  no  longer  effective.  The  Legislature  having 
fixed  its  own  ra^  and  denied  the  power  of  the  Commission  to  fix  a  rate 
higher  than  this,  it  necessarily  mperseded  the  Commission's  rate. 

The  statute  establishing  the  eighty-cent  maximum  is  valid  on  its  face 
M  an  exerciie  of  goveriHnental  authority  in  the  establishment  of  reason- 
able rates,  and  is  invalid  only  is  so  far  aa  it  appears  that  the  rate  is 
confiscatory  aa  to  a  particular  complaining  party.  Subdivisions  1,  2 
and  3  of  aectiim  1  of  chapter  125  of  the  Act  of  1906  have  been  re|)ealed 
by  the  Act  of  1916  in  so  far  as  the  latter  constitutes  a  new  legislative 
rule.  The  court  has  no  power  to  fix  a  reaaoiiable  rate,  and  the  Legisl*- 
ture  has  seen  fit  to  deprive  the  Commissdon  of  power  to  afford  tlie  relief 
to  which  the  plaintiff  here  is  entitled.  As  the  latter  is  thus  left  without 
adequate  remedy,  it  is  entitled  to  relief  in  equity  from  the  «tforcem»it 
of  the  statutory  rate,  which  haa  auperseded  the  earlier  rates,  so  long 
as  that  rate  daiiea  t^  the  plaintifl  a  fair  return  for  ita  public  service. 

Thie  is  an  action  in  equity,  bj  the  plaintiff  gas  company  agaiuat 
the  defendant  public  authorities,  for  an  injunction  restraining 
the  enforcement  of  the  provisions  of  three  statutes  of  the  State 
of  New  York  and  an  order  of  the  Public  Service  Commiasion  of 
the  State  of  New  York. 

The  plaintiff  company  ia  the  onl;  concern  supplying  gas  in  the 
thirty-fitst  ward  of  the  borough  of  Brooklyn,  and  the  statutes  and 
order  here  in  question  undertook  to  fix  maximum  rat'is  chargeable 
by  the  plaintiff  company  for  gas. 

The  plaintiff  company  sought  in  this  action  to  have  these  stat- 
utes and  the  Coumiission  order  h^d  unconstitutional  and  roid. 
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because  confiscatory.     The  plaintiff  soiight  also  to  restrain  the 
various  public  authorities  from  instituting  Buits  for  penalties  and 
forfeitures,  or  other  ptoceedings  to  enforce  the  Btatutee  and  order. 
The  three  statutes  and  the  order  in  question  were: 

1.  Chapter  736  of  the  Laws  of  1905,  prohibiting  the  plaintiff 
from  charging  the  d^endant  the  city  of  New  York,  or  receiv- 
ing therefrom,  for  gas  sold  to  the  municipality,  a  sum  in  excess 
of  seventy-five  cents  per  1,000  cubic  feet 

2.  Chapter  125  of  the  Laws  of  1908,  prohibiting  the  plain- 
tiff, after  the  year  1910,  from  charging  private  consumers,  or 
receiving  from  them,  for  gas  sold  in  the  thir^-second  ward  of 
the  borough  of  Brooklyn,  a  sum  per  1,000  cubic  feet  in  excess  of 
eighty  cents;  or  for  gas  sold  in  the  thirty-first  ward  of  the 
borough  of  Brooklyn,  a  sum  per  1,000  cubic  feet  in  excess  of  one 
dollar. 

3.  Chapter  604  of  the  Laws  of  1916,  amending  chapter  125 
of  the  Laws  of  1906,  prohibiting  the  plaintiff,  after  July  1,  1916, 
from  charging  private  consumers,  or  receiving  from  them,  for  gas 
Bold  anywhere  in  the  borough  of  Brooklyn,  a  sum  per  1,000 
cubic  feet  in  excess  of  eighty  cents. 

4.  An  order  of  the  Public  Service  Commission,  dated  and 
entered  July  8,  1918,  and  duly  accepted  by  the  plaintiff  com- 
pany on  July  14,  1918,  and  ever  since  complied  with  by  it,  direct- 
ing that  the  maximum  price  to  be  charged  for  gas  in  the  thirty- 
first  ward  of  the  borough  of  Brooklyn  by  the  plaintiff,  after 
October  1,  1913,  should  be  ninety-five  cents  per  1,000  cubic  feet; 
which  order  was  made  pursuant  to  section  72  of  the  Public 
Service  Commissions  Law  (Laws  of  1910,  chap.  480,  as  revised 
and  amended,  constituting  ConsoL  Laws,  chap,  48),  which  pro- 
vides that  after  a  hearing  and  investigation  "  the  commission 
vrithin  lawful  limits  may,  by  order,  fix  the  maximum  price  of 
gas  or  electricity  not  exceeding  thai  fixed  by  staiute  to  be 
charged  by  such  corporation  or  person,  for  the  service  to  be 
furnished  ■  *  *  *  The  price  fixed  by  the  commisaion  under 
this  section  or  under  subdivision  five  nf  section  sixty-six  shall  be 
the  maximum  price  to  be  charged  by  such  person,  corporation  or 
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municipality  for  gaa  or  electricity  for  the  semce  to  be  furnished 
within  the  territory  and  for  a  period  to  be  fixed  6y  the  commis- 
aion  in  the  order,  not  exceeding  three  yeara  except  in  the  case  of 
a  sliding  scale,  and  thereafter  until  the  commisaion  shaU,  upon 
its  own  motion  or  upon  the  complaint  of  any  corporation,  person 
or  municipality  interested,  fix  a  higher  or  lower  maximum  price 
of  gas  or  electricity  to  he  thereafter  charged.  In  determining 
tho  price  to  be  charged  for  gas  or  electricity  the  commissicA  may 
conaider  all  facts  which  in  its  judgment  have  any  bearing  upon 
a  proper  determination  of  the  question  although  not  set  forth  in 
&e  complaint  and  not  within  the  allegations  contained  therein, 
with  due  regard  among  other  things  to  a  reasonable  average  return 
upon  capiiaZ  aetuaily  expended  and  to  the  necessity  of  making 
reservations  out  of  income  for  surplus  and  contingencies." 

Section  68,  subdivision  5,  of  the  Public  Service  Commia- 
sicms  Law,  referred  to  above,  reads  in  part  as  follows: 
«  «  *  «  Whenever  the  commission  shall  be  of  opinion,  after 
a  hearing  had  apon  its  own  motion  or  upon  complaint,  that 
the  rates  or  charges  or  the  acts  or  regulations  of  any  such  per- 
son, corporation  or  municipality  are  unjust,  unreasonable, 
tmjustly  discriminatory  or  unduly  preferential  or  in  any 
wise  in  violation  of  any  provision  of  law,  the  commission  shall 
determine  and  prescribe  the  just  and  reasonable  rates  and  charges 
thereafter  to  be  in  force  for  the  service  to  be  furnished  notwith- 
standmg  that  a  higher  rate  or  charge  has  heretofore  6een 
amihorized  by  statute,  and  the  just  and  reasonable  acts  and  regnla- 
titms  to  be  done  and  observed  j     »    •     •." 

The  order  of  July  8,  1913,  as  accepted  by  the  company,  has  not 
been  vacated,  changed  or  modified,  nor,  prior  to  the  commence- 
ment of  this  action  or  the  filing  of  the  referees  report,  was  any 
application  made  by  the  plaintiff  to  the  Commission  to  modify 
the  order  or  to  fix  a  higher  rate,  nor  was  any  tariff  or  schedtile 
filed,  shoving  a  higher  or  different  rate. 

For  violations  of  these  three  laws,  the  Attom^-General  and  the 
district  attorney  of  Kings  county  were  authorized  by  statute  to 
b^n  mandamus  proceedings  and  injunction  actions,  and  they 
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nmst,  purauant  to  Bection  1962  of  the  Civil  Code,  begin  penalty 
actions.  For  violations  of  chapter  736  of  the  Laws  of  1905,  the 
city  of  New  York  must,  under  the  provisions  of  that  statute, 
begin  penalty  actions  on  account  thereof.  For  violations  of  any 
of  the  three  laws  or  of  its  own  order,  the  Public  Service  Com- 
mission must  begin  a  mandamua  proceeding  or  injunction  action, 
pursuant  to  section  74  of  the  Public  Service  CommissionB  Law, 
and  it  may  likewise  begin  penalty  actions  pursuant  to  sections  78 
and  24  of  the  Public  Semce  Commissions  Law. 

Ever  since  this  action  was  begun,  the  plaintiff  company  has 
been,  and  is  now,  selling  gas  at  the  following  rates  per  1000 
cubic  feet:  To  the  city  of  New  York,  at  seventy-five  cents;  to 
private  consumers  in  the  thirty-second  ward,  at  eighty  cents; 
and  to  private  consumers  in  the  thirty-first  ward,  at  ninety-five 
cents,  pursuant  to  the  order  of  July  8,  1913. 

This  action  was  brought  to  restrain  each  and  all  of  the  defend- 
ants from  beginning  or  carrying  on  any  mandamus  proceedings, 
injunction  or  penalty  actions,  or  any  other  actions  or  proceedings, 
against  the  plaintiff,  for  the  violation  of  the  three  laws  or  the 
order,  or  any  of  them,  to  the  end  that  the  plaintiff  may  be  left  free 
itself  to  fix  such  new  rates,  both  for  the  city  of  New  York  and  also 
for  private  consumers,  above  the  present  alleged  statutory  maxi- 
mums of  one  dollar  per  1,000  cubic  feet  for  private  consumers 
and  of  aeventy-five  cents  per  1,000  cubic  feet  for  the  city,  as  will 
yield  to  the  plaintiff  reasonable  compensation  for  the  servicea 
rendered. 

All  the  issues  in  this  action  were  referred  by  the  court,  by  an 
order  to  which  all  of  the  parties  consented,  to  the  Hon.  Charles 
E.  Hiijjhes  as  referee,  to  try,  hear  and  determine  the  fiame. 

Further  facts  are  stated  in  the  opinion  of  the  referee. 

Bassett,  Thompson  &  Gilpatric  (Edward  M,  Bassett  and  Wil- 
son \V.  Thompson,  of  counsel),  for  the  plaintiff  gas  company. 

William  L.  Banaom,  attorney  and  counsel  for  the  defendant 
Public  Service  Commission  for  the  First  District  (William  L. 
Ransom,  Godfrey  Goldmark  and  Jacob  H.  Qoetz^  of  counsel). 
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Williflra  p.  Burr,  corporatioD  counsel  (Lamar  Hardy,  corpora- 
tion counsel  prior  to  January  1,  1918),  for  the  defendant  the  eily 
of  New  York  (S.  J.  HoHensohn,  Arthur  L.  Goodhjirt,  John 
P.  O'Brien,  Judson  Hyatt,  and  Vincent  Victory,  aaaiatant  cor- 
poration counsel). 


Milo  R.  Maltbie,  city  chamberlain  of  the  city  of  New  York, 
amicus  curite. 

Harry  E.  Lewis,  as  dietrict  attorney  of  the  county  of  Kings, 
defendant  appearing  and  defending  in  person  (Ralph  E.  Hem- 
street  and  Harry  G.  Anderson,  assistant  district  attomeya,  of 
counsel), 

Merton  E,  Lewis,  as  Attorney-General  of  the  State  of  New 
York,  defendant  appearing  and  defending  in  person  (Edgar 
Bromberger  and  Samuel  A,  Berger,  Deputy  Attom^-Generals, 
of  counsel). 

Neile  F.  Towner,  for  the  Empire  State  Qaa  and  Electric 
Association,  amicus  curiiB. 

Robert  L.  Luce,  amicun  curia. 

Chableb  E.  HroHBs,  Referee. —  The  Brooklyn  Borough  Qas 
Company  Buppties  gas  in  the  thirty-first  ward  (embracing  Coney 
Island)  and  to  a  email  extent  in  the  thirty-second  ward  of  the 
borough  of  Brooklyn,  city  of  New  York.  The  company  was  incor- 
porated in  1898,  succeeding  the  Con^  Island  Fuel  and  Gas  and 
Light  Company.  Until  the  year  1905,  the  statutory  maximum 
rate  for  gas  in  this  territory  waa  one  dollar  and  twenty-five  cents 
per  1,000  cubic  feet.  Laws  of  1890,  chap.  566,  §  70.  In  1905 
the  maximum  rate  for  gas  furnished  to  the  city  of  New  York 
was  fixed  at  seventy-five  cents  per  1,000  cubic  feet.  Laws  of 
1905,  chap.  736.     In  1906  the  Legidature  fixed  the  maximum 


DigilizeflbyGoOgle 


88  State  Uepartmekt  KEPORTa 

[Vol.  IT]  Public  Service  Commiaiion,  Fint  District 

rate  for  gas  supplied  to  private  consumers  iu  the  borough  of 
Manhattan,  in  the  borough  of  Brooklyn  (except  in  the  thirtieth 
and  thirty-first  wards)  and  in  a  certain  portion  of  the  boroughs 
of  Queens  and  The  Bronx,  city  of  New  York,  at  eighty  cents  per 
1,000  cubic  feet.  For  the  thirtieth  ward  of  Brooklyn  the  maxi- 
mum rate  of  one  dollar  was  established,  and  for  the  thirty-first 
ward  the  Legislature  provided  a  scale  of  decreasing  maximum 
rates  for  private  consuroers,  that  is,  from  one  dollar  and  twenty 
cents  for  the  year  1907  to  one  dollar  and  five  cents  for  the  year 
1910,  and  the  maximum  rate  of  one  dollar  was  fixed  for  succeed- 
ing years.     Laws  of  1906,  chap.  125. 

In  the  year  1913,  after  a  hearing,  the  Public  Service  Commis- 
sion few  the  First  District  ordered  that  from  October  1,  1913.  to 
December  31,  1914,  the  rate  charged  by  the  plaintiff  to  private 
consumers  should  be  ninety-five  cents  per  1,000  cubic  feet  (4  P. 
S.  C.  Rep.  Ist  Dist.  328) ;  and  under  section  72  of  the  Public 
Service  Commissions  Law  the  price-fixed  by  the  Commission  was 
to  continue  to  be  the  maximum  price  for  the  stated  period  and 
thereafter  until  the  Commission  fixed  a  different  maximum  prica 
Since  October  1,  1918,  the  plaintiff  has  charged  private  con- 
sumers at  the  rate  of  ninety-five  cents. 

By  chapter  604  of  the  Laws  of  1916,  the  Legislature  amended 
chapter  125  of  the  Laws  of  1906  eo  as  to  fix  the  maximum  rate  of 
eighty  cents  throughout  the  borough  of  Brooklyn,  as  well  as  in 
Manhattan,  for  gas  supplied  to  private  ccnsumers  after  July  1, 
1916.  Thereupon,  the  fJaintiff  brought  this  suit  to  restrain  the 
enforcement  of  this  eighty-cent  rate,  alleging  that  the  act'of  1918 
was  confiscatory  and  void  as  against  the  plaintiff  and,  upon 
similar  grounds,  relief  was  also  sought  against  the  following  rates: 
that  of  seventy-five  cents  fixed  by  the  act  of  1905  for  gas  supplied 
to  the  city  of  New  York,  that  of  ninety-five  cents  fixed  by  the 
Public  Service  Commission  and  that  of  one  dollar  fixed  by  the 
act  of  1906. 

Aside  from  questions  relating  to  the  valuation  of  the  plaintifPs 
plant,  there  is  little,  if  any,  controversy  as  to  the  facts.  The  con- 
ditions of  operation  are  peculiar  because  of  the  fact  that  the 
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winter  population  in  the  territory  served  bj  the  plaintiff  is  much 
less  than  that  of  the  gninmer  and  because  of  the  enhanced  expense 
of  distribution  through  a  district  which  taken  aa  a  whole  is  still 
but  sparsely  settled.  With  the  development  of  Ooney  Island, 
plaintiff's  business  has  rapidly  grown.  The  number  of  its  meters 
in  use  has  doubled  since  the  year  1910.  In  that  year  its  gas  sales 
amounted  to  218,817,000  cubic  feet;  in  1916  they  amounted  to 
419,622,400  cubic  feet,  and  in  1917  to  462,964,400  cubic  feet. 

At  the  time  of  its  organization  in  1898,  the  plaintiff  had  a 
capital  stock  of  $500,000  and  a  bonded  debt  of  $240,000,  and  it 
ifl  undisputed  that  the  value  of  its  property  in  April,  1898, 
amounted  to  $290,000.  Its  present  capital  stock  amounts  to 
$750,000  and  its  total  outstanding  bonds  amount  to  $1,000,000, 
bearing  5  per  cent  interest 

Fair  vaiue  of  plaintiff's  property.  Three  appraisals  have  been 
made  by  the  Public  Service  Commission  for  the  First  District. 
In  October,  1910,  the  Commission  entertained  a  complaint  of 
consumers  that  the  price  of  gas  should  be  reduced,  and  in  the 
conrse  of  informal  proceedings  the  corporate  history  and  financial 
operations  of  the  company  were  examined.  The  Commission 
found  that  the  "  minimum  present  value,"  that  is,  for  the  year 
1911,  was  $1,135,000.  It  was  concluded  that  a  reduction  of  the 
rate  b^ow  the  then  statutory  maximum  of  one  dollar  was  not 
warranted.     2  P.  S.  C.  Rep.,  Ist  Diet,  620,  639. 

In  March,  1918,  there  was  a  further  proceeding  before  the 
Commission.  There  was  a  thorough  investigation  by  its  wigineera 
and  accountants,  with  full  opportunity  to  the  company  and  to  the 
consumers  to  be  heard.  The  examination  was  facilitated  by  the 
company,  vdiicb  announced  that  it  would  accept  whatever  ruling 
the  Commission  might  make  for  at  least  one  year  from  its  date. 
The  Commission  found  that  conditions  had  changed  since 
December  31,  1910,  and  that  the  case  could  not  properly  be 
decided  without  a  finding  as  to  the  fair  value  upon  which  a 
return  should  be  computed.  Accordingly  an  appraisal  of  the 
properly  was  made,  with  the  following  result,  as  of  December  31, 
1912  (4  P.  8.  C.  Rep.,  let  Diet,  328,  345) : 
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"  Reproduction  cost $1,144,043 

Depreciation 189,159 

$954,884 
Land  —  present  value   107,500 

Present  value  of  physical  proi>erty $1,062,384 

Preliminary  and  development 180,000 

Working  capital 60,000 

Total $1,302,384.'" 


In  the  above  estimate  of  reproduction  cost  ($1,144,043)  there 
were  included  allowances  for  "  general  engineering,  supervision, 
administration,  contingencies,  incidentals,  incomplete  inventories, 
etc."  Id.  pp.  337,  344.  But  it  was  said  that  there  are  "  certain 
expenses  connected  with  every  undertaking  which  are  not  repre- 
sented by  physical  property,  but  which  must  be  incurred  in  order 
that  the  plant  may  become  an  operating  unit —  a  going  concern." 
An  allowance  of  $180,000  was  made  for  these  under  the  descrip- 
tion of  "  preliminary  and  development,"  as  thus  explained  by 
the  Commission  (Id.  p.  344) : 

"  These  relate  to  the  initial  promotion  of  the  scheme,  the 
organization  of  the  company,  and  the  securing  of  franchises  and 
permits.  Interest  and  taxes  during  the  period  of  construction 
must  be  paid,  and  as  there  are  no  earnings  they  are  ordinarily 
included  as  a  part  of  the  cost  of  the  undertaking.  There  are  also 
other  expenses  ctmnected  with  the  experimental  or  trial  opwation 
of  machinery  and  the  adjustment  of  the  various  parts.  Ordi- 
narily, one  would  expect  that  the  company  itself  would  have  data 
upon  which  to  base  an  estimate  of  a  reasonable  allowance  for 
these  items;  but  the  company  has  produced  no  records  to  show 
what  was  actually  spent,  and  it  is  not  to  be  expected  that,  in  the 
absence  of  records  of  actual  cost,  the  Commission  will  adopt  a 
figure  that  seems  large  or  unreasonable, 
'    "  Following  the  principles  adopted  in  other  cases,  it  is  our 
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opinion  that  the  sum  of  $180,000  is  sufficient  to  cover  all  pre- 
liminary and  developtnent  ezpenees,  including  interest  and  tazefl 
during  construction." 

The  CommisBion  concluded  that  "  the  fair  value  of  the  prop- 
erty of  the  company  as  of  December  31,  1912,  certainly  does  not 
exceed  $1,300,000."  And  it  was  noted  (1)  that  this  amount  was 
only  $60,000  less  than  the  maximum  which  the  company  could 
possibly  claim  as  the  total  original  investment,  and  (2)  that  it 
exceeded  "  1^  over  $200,000  the  result  obtained  by  deducting  the 
accrued  depreciation  from  this  maximum  plus  the  appreciation  of 
land."    Id.  p.  345. 

The  Commission  also  made  allowances  on  account  of  certain 
improvements  contemplated  for  1913  and  1914  and,  with  these 
additions,  "  computing  the  depreciation  and  appreciation  for  the 
two  years  in  question,  and  averaging  the  fair  value  at  the  begin- 
ning and  end  of  each  year,"  the  Commission  finally  found  that 
"  the  fair  value  of  the  property  upon  which  the  company  is 
entitled  to  a  fair  return  is  $1,320,000  for  1913  and  $1,400,000 
for  1914."    Id.  p.  346. 

It  was  upon  this  basis  that,  on  July  8,  1913,  the  rate  of  ninety- 
five  cents  per  1,000  cubic  feet  was  fixed.  Id.  p.  330.  The  com- 
pany, while  accepting  the  order  fixing  the  rate,  notified  the  Com- 
mission (August  14,  1913)  that  it  did  not  accept  the  amount 
allotfed  by  the  Commission  for  "  preliminary  and  development  " 
($180,000)  ;  or  the  amount  allowed  for  "  working  capital,"  which 
it  was  said  should  have  been  $85,000;  or  the  appreciation 
of  land  fixed  at  $4,000  for  1913  and  1914,  respectively, 
as  a  credit  to  its  income  account;  or  the  opinion  of  (he 
Commiasion  that  the  present  value  "  of  the  city  paving 
over  mains  and  services"  should  not  be  allowed;  or  the 
allowances  made  by  the  Commission  for  improvements  for  the 
years  1913  and  1914,  these  allowances,  it  was  said,  being  too 
small.  The  company  added  that  this  statement  did  not  include 
other  exceptions  that  it  might  find  it  desirable  to  file  with  the 
Commission.  It  do«  not  appear  that  any  other  exception  was 
filed. 
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About  five  months  after  the  order  above  mentioned,  the  plain- 
tiff made  an  application  for  the  approval  of  the  Public  Service 
Commission  of  the  isene  of  additional  shares  of  capital  stock  to 
the  amount  of  $125,000  in  par  value.  The  application  waa 
granted  in  December,  1913,  subject  to  the  requirement  that  none 
of  the  proceeds  of  the  stock  should  be  expended  save  with  the 
approval  of  the  Commission  on  a  showing  that  the  expenditure 
represented  a  real  increase  in  fixed  capital  as  defined  in  the 
accounting  rules  of  the  Commission.  Upon  the  application  for 
the  withdrawal  of  the  proceeds  of  sale,  the  Commission  granted 
its  consent,  on  March  3,  1914,  upon  the  condition  that  the  com- 
pany should  adjust  its  fixed  capital  account  in  accordance  with 
an  attached  schedule  entitled  "  Schedule  of  estimated  reproduc- 
tion cost  and  accrued  depreciation  January  1,  1914."  This 
schedule  was  aa  follows : 

Estimated 
reproduction        Accrued 
cost  depreciation 

Organization    $20,000  00      

Other   intangible   capital 60,000  00     

Land  devoted  to  gas  operations. . . .  113,705  79      

General  structures 9,667  54  $2,741  89 

General  equipment   8,455  64  250  00 

Furnaces,  boilers  and  accessories..  23,926  71  5,918  48 

Steam  engines  1,286  00  85  00 

Water  gas  sets  and  accessories 56,117  35  10,250  53 

Works  and  station  structures 76,894  80  11,059  32 

Holders 213,160  29  14,080  52 

Purification  apparatus   31,183  80  3,947  45 

Accessory  equipment  at  VForks 71,326  16  10,460  72 

Trunk  lines  and  mains 537,097  27  88,259  28 

Gas  services  118,117  71  36,405  16 

Gas  meters 81,814  25  21,550  82 

Gas  meter  installaticm   20,548  49  6,084  00 

Municipal  street  lighting  fixtures..  5,369  00  1,079  00 

Gas  engines  and  appliances 2,540  00  2,225  00 

Gas  tools  and  implements 1,598  48  370  88 


DigilizeflbyGoOgle 


Beookltn  Bohodoh  Gas  Co.  v.  Pdb.  Sebv.  Commissiob 
Pnblie  Swrie*  CommiMion,  Fint  Diftriet  [VoL 


reproduotion  Aeerned 

oost  depreciation 

Gas  laboratory  equipment $1,007  60  $297  08 

Law  expenditures  during  constmc- 

tion 15,000  00      

Taxes  during  construction 5,000  00     

Interest  during  construction 65,000  00      

Miscellaneous  construction  exp^id- 

itures. 15,000  00     


Total  fixed  capital $1,559,816  88    $215,065  13 


The  net  fixed  capital  thus  shown,  after  deducting  the  amount 
stated  as  accrued  depreciation,  was  $1,344,751.75.  It  will  be 
observed  that  the  first  two  items  in  the  above  schedule  for  "  organ- 
ization "  and  "  other  intangible  capital "  and  the  last  four  items 
for  "  law  expenditures,"  "  taxes,"  "  interest "  and  "  miscel- 
laneous" expoiditnrea  during  construction  aggregate  $180,000, 
corresponding  to  the  item  "  preliminary  and  development " 
allowed  in  the  former  appraisal.  According  to  the  plaintiff's 
books,  on  December  31,  1913,  its  total  fixed  capital  amounted 
to  $1,897,719.37  and  its  "  accrued  amortization  of  capital " 
amounted  to  $124,539.61,  leaving  as  its  "total  fixed  capital  — 
net  investment,"  according  to  its  report  of  that  date,  the  sum  of 
$1,773,179.76.  In  connection  with  this  boot  showing,  it  should 
be  remembered  that  at  the  outset  of  the  company's  operations,  in 
1898,  it  appears  that  its  then  fixed  capital  as  represented  by  its 
outstanding  stock  and  bonds  ($740,000)  was  about  $450,000  in 
excesa  of  the  then  value  of  its  property.  Under  the  Commission's 
ruling,  the  company  was  required  to  increase  its  reserve  for 
depreciation  to  the  amount  shown  in  the  Commission's  schedule, 
to  wit,  $215,065.18,  by  transferring  the  sum  of  $90,525.52  from 
the  book  surplus.  The  fixed  capital  account  was  to  be  reduced 
from  $1,773,179.76  to  $1,344,751.75,  the  appraised  value  as 
found  by  the  Commission  after  the  deductitni  of  depreciation. 
Of  this  oitire  reduction,  amounting  to  $428,428,  the  company  was 
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to  charge  out  of  surplus  at  once  (inclDdiog  the  charge  above 
mentioned)  the  sum  of  $178,428,  and  the  remaining  $250,000 
was  to  be  carried  in  a  suspense  account  and  was  to  be  amortized 
by  a  special  reserve  of  five  cents  for  each  1,000  cubic  feet  of  gas 
sold,  in  addition  to  the  general  depreciation  reserve.  It  was 
explained  that  this  special  reserve  to  amortize  the  $250,000  of 
book  capital,  in  excess  of  the  ascertained  value,  was  not  to  increase 
directly  or  indirectly  the  price  to  be  charged  for  gas,  but  was  to 
come  out  of  the  amount  allowed  to  the  company  as  its  "  fair 
return  "  and  was  thus  to  be  borne  by  its  stockholders.  5  P.  S.  C. 
Rep.,  lat  Dist.,  203-209.  The  Commission  stated  in  its  con- 
clusion —  after  referring  to  the  company's  agreement  to  undertake 
this  revision  of  its  accounts ;  "  So  far  as  the  Brooklyn  Borough 
Gas  Co,  is  concerned,  the  company  and  the  Commission  have  now 
agreed  upon  a  detailed  inventory  and  appraisal  covering  the 
amount  at  which  every  unit  of  property  stands  in  the  capital 
account.  This  inventory  or  appraisal  can  easily  be  kept  up  to 
date  so  that  an  investigation  as  to  the  rates  or  prices  charged 
for  gas  can  be  made  veiy  expeditiously.  The  company  on  its 
part  will  be  able  to  present  to  banking  houses  and  investors  a 
balance  sheet  virtually  approved  by  the  Public  Service  Com- 
mission."   Id.  p.  209. 

In  the  resolution  of  its  board  of  directors,  adopted  March  24, 
1914,  it  was  stated  that  the  company  did  not  admit  the  right  of 
the  Commission  to  impose  the  conditions  above  mentioned,  and 
that  the  company's  action  should  not  be  construed  "  as  an  acquies- 
cence in  the  request  of  the  Commission  as  a  matter  of  right,"  but 
"  as  a  matter  of  policy,"  and  in  the  interest  of  the  company  the 
recommendations  of  the  Commission  were  accepted  and  the  com- 
pany re-wrote  its  books  accordingly.  Its  capital  account  has 
since  been  maintained  upon  the  basis  thus  established,  subse- 
quent additions  and  withdrawals  being  entered  in  accordance 
with  the  Commission's  rules. 

Starting  with  the  Commission's  appraisal  of  the  plaintiff's 
property,  as  of  January  1,  1914,  the  amount  of  fixed  capital,  as 
shown  by  the  plaintiff's  books  at  the  end  of  each  year,  is  as 
follows : 
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Total  Accrued  Total 

fixed  capital— '        amortisation       fixed  capital — 

grow  inveatiuent  of  capital         net  investment 

Jan.     1,  1914  ...$1,559,816  88  $215,065  18  $1,344,751  75 

Dee;  31,  1914  .  . .   1,713,998  88  241,549  75  1,472,449  13 

Dee.  31,  1915  . . .  1,769,740  75  262,893  49  1.506,847  26 

Dec.  31,  1916  ...    1,835,650  26  304,794  13  1,530,856  13 

Dec  31,  1917  . . .   1,907,871  70  336,943  16  1,570,928  54 


The  amounts  thuB  set  forth  as  "  accrued  amortization  of 
capital"  ma.j  be  said,  aa  the  plaintiff  states,  to  represent  the 
plaintiff's  depreciation  fund. 

The  plaintiff's  contentions  as  to  the  value  of  its  property  are 
advanced  upon  two  distinct  bases,  (1)  upon  the  testimony  it  pre- 
sents as  to  cost  of  reproduction,  and  (2)  upon  tBe  above-mentioned 
fixed  capital,  in  aocordanee  with  the  Commission's  apprainal,  with 
certain  additions. 

First.  It  is  the  contention  of  the  plaintiff  that  the  fair  value 
of  its  property  devoted  to  its  public  undertaking,  based  upon 
cost  of  reproduction  as  of  December  31,  1916,  is  at  least 
$2,939,634.  This  estimate  embraces  the  valuation  placed  upon 
its  land,  exclusive  of  buildings,  and  the  asserted  cost  of  repro- 
duction of  its  plant. 

Land.  The  estimate  of  land  values,  given  by  the  plaintiff's 
witness,  James  A.  McDonald,  is  as  follows: 

West  Twelfth  street  and  Coney  Island  creek $132,165 

West  Fifth  street  and  Sheepshead  Bay  road 35.642 

Coney  Island  avenue 12,000 

Total $179,807 


In  the  rate  proceeding  already  described,  the  Public  Service 
Commission  valued  the  two  parcels.  West  Twplftb  street  and  West 
Fifth  street,  at  the  total  amount  of  $107,500  as  of  December  31, 
1912.  4  P.  a  C.  Rep.,  let  Dist.,  345.  The  Commiswioii  Fiiid: 
"The  original  coat  of  both  parcels  was  approximately  $60,000, 
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the  new  site  [West  Twelfth  street]  acquired  in  1906  having  cost 
about  $49,000.  The  value  of  both  parcels  upon  December  31, 
1910,  was  estimated  to  be  $98,500,  and  this  figure  was  accepted 
by  the  company's  representatives.  The  company  now  asks  that 
it  be  allowed  a  10  per  cent  increase  for  the  two  years  from  1910 
to  1912."  Id.  p.  342.  The  Commission  found  that  the  annual 
increase  in  the  value  of  the  parcels  for  the  preceding  two  years 
was  $4,500,  and  thus  fixed  the  total  value  at  $107,500.  In  its 
protest  addressed  to  the  Commission  under  date  of  August  14, 
1918,  the  company  took  no  exception  to  this  valuation  of  the  land, 
but  did  object  to  the  credit  to  its  income  account  of  the  sum  of 
$4,000  for  each  of  the  years  1913  and  1914  on  account  of  appre- 
ciation of  land.  This  objection  to  the  credit  to  its  income  account 
was  well  taken  (People  ex  rel  Kings  County  Lighting  Co.  v. 
Willcox,  210  N.  T.  479,  495),  but  this  does  not  affect  the  valu- 
ation of  the  land.  There  were  certain  additions,  through  grad- 
ing, to  the  value  thus  found,  and  when  the  fixed  capital  account 
was  made  up  as  of  January  1,  1914,  the  ""land  devoted  to  gas 
operations"  (consisting  of  the  same  two  parcels)  was  valued  at 
$113,705.79.  Of  this  amount,  the  West  Twelfth  street  parcel 
was  taken  at  $93,095.79,  and  with  further  additions  through 
grading  this  parcel  stood  on  the  company's  books  on  December 
31,  1916,  at  $99,824.37.  The  West  Fifth  street  property,  which 
was  valued  on  January  1,  1914,  at  $20,610  was  carried  at  this 
amount  on  the  company's  books  on  December  31,  1916.  It  also 
appears  that  the  value  of  the  West  Twelfth  street  property  was 
represented  hy  the  company  to  the  State  Tax  Department,  as  of 
June  30,  1916,  as  being  $98,908.38,  and  apparently  the  other 
parcel  was  then  represented  as  being  worth  $20,610.  On 
December  31,  1917,  the  West  Twelfth  street  property  stood  on  the 
books  at  $103,193,  and  the  West  Fifth  street  property  at  $20,627. 
The  defendant's  real  estate  expert  valued  the  West  Twelfth 
street  property  at  $91,475  and  the  West  Fifth  street  parcel  at 
$15,400.  The  experts  are  far  apart  in  their  valuations,  and  I 
am  of  the  opinion  that,  upon  the  evidence,  the  value  of  these  two 
parcels  (as  of  December  31,  1917)  may  fairly  be  taken  to  be 
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the  amount  shown  in  the  plaintiff's  capital  account,  based  upon 
the  Commission's  appraisal  which  was  accepted  by  the  corapanj, 
as  already  stated,  with  the  additions  of  the  later  improvements, 
that  is,  $103,193  for  the  West  Twelfth  street  property  and 
$20,627  for  the  West  Fifth  street  property. 

The  other  parcel  included  in  the  appraisal  of  the  plaintiiFa 
expert  (but  purdiased  since  the  Commission's  appraisal)  was 
the  parcel  on  Coney  Island  avenue.  It  was  acquired  in  1915  as 
a  site  for  an  o&ee  building,  the  purchase  price  being  $11,000. 
The  plaintiflfs  witness  valued  this  parcel  at  $12,000  and  the 
defendants'  witness  at  $7,500.  The  property  is  carried  on  the 
books  of  the  company  at  the  amount  of  its  actual  outlay,  that  is, 
$11,893,  and  I  think  that  its  value  may  properly  be  put  at  this 
amount. 

So  far  as  these  parcels  are  concerned,  the  evidence  would  not 
support  a  finding  of  the  increased  value  for  which  the  plaintiff 
contends. 

Plant  exclusive  of  land.  The  plaintiff's  contention  on  the 
basis  of  the  cost  of  reproduction  of  plant  rests  exclusively  on  the 
estimate  of  the  plaintiff's  expert,  John  D,  Shattuck.  This  esti- 
mate was  as  follows : 

Total  valuation  land  excluded $1,858,453 

1  per  cent  company's  fire  insurance  and  employers' 
liability. 

2  per  cent  company's  general  public 

^  per  cent  company's  legal  expenses,  3^  per  cent  65,046 

$1,923,499 

Working  capital,  5  per  cent 96,175 

Land  (McDonald  appraisal) 179,807 

$2,199,431 
5  per  cent  for  financing,  discount  on  bonds  and 
securitieB 109,924 

$2,309,405 
Btatk  Dkpt.  Kept.— Vol.  17        7 


DigilizeflbyGoOgle 


State  Depabtmemt  Rbfobtb 


[Vol.  17]  Public  Service  CommiaBioi),  Pint  Diitrict 

6  per  cent  interest  during  construction. 

^   per  cent  taxes  during  construction,   6'/^   per 

cent ■. 150,111 

$2,459,516 
Observed  depreciiition 9,821 


$2,449,695 
)  per  cent  going  value 489,939 


$2,939,634 


It  will  be  observed  that  Mr.  Sbattuck's  estimate  includes  an 
allowance  for  "  working  capital "  of  $96,175  and  for  "  going 
value"  of  $489,939.  Before  adding  these  and  other  percentage 
items,  as  stated,  his  cost  of  reproduction  (new),  land  excluded, 
amounted  to  $1,858,453.  He  allowed  for  "observed  deprecia- 
tion "  the  sum  of  $9,821,  While  this  estimate  was  made  as  of 
December  31,  1916,  it  is  manifest  that  it  is  not  in  fact  an  esti- 
mate of  the  cost  of  reproduction  as  of  that  date.  Mr.  Shattu<^ 
was  of  the  opinion  that  in  view  of  the  extremely  high  prices 
then  prevailing,  it  would  not  be  proper  to  take  the  actual  cost 
of  reproduction  as  of  that  time  and  for  this  reason  be  made  an 
estimate  based  upon  the  average  cost  of  various  parts  of  the 
plant  spread  over  a  period  of  five  years  ending  December  31, 
1916.  As  plaintiff's  counsel  says,  the  high  cost  of  material  and 
the  scarcity  of  labor  rendered  the  end-of  1916  "a  prohibitive 
time  to  build  public  utilities  of  this  sort,"  and  Mr. -Shattuck 
"  showed  his  lairuess  by  adopting  a  spread-out  of  five  years  in 
obtaining  his  costs." 

While  it  ia  important  to  consider  the  coat  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  reproduction  of  its  property  at  a  particular  time 
regardless  of  circumstances.    To  base  rates  upon  a  plant  valuation 
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simply  representing  a  hypothetical  cost  of  reproduction  at  b  time 
of  abnormally  high  prices  due  to  exceptional  conditions  would  be 
manifestly  unfair  to  the  public,  and  likewise  to  base  rates  upon  tin 
estimated  cost  of  reproduction  far  lower  than  the  actual  bona 
fide  and  prudent  investment  because  of  abnormally  low  prices 
would  be  unfair  to  the  company.  This  question  of  taking  the 
hypothetical  reproduction  cost  under  normal  conditions  as  a  rate 
■  base  should,  of  course,  not  be  confused  with  the  necesBity  of 
recognizing  actual  costs  of  operaticai  even  though  abnormal.  A 
public  service  corporation  is  entitled  to  be  reasonably  compen- 
sated for  its  service  and  the  actual  cost  of  its  operations  must 
always  be  taken  into  consideration  in  determining  whether  or  not 
it  receives  a  fair  cMnpensation  above  that  cost.  But  it  is  a 
different  thing,  after  cost  has  been  defrayed  and  the  question 
is  as  to  the  compensation  to  be  allowed  in  excess  of  cost,  to  take 
as  the  basis  for  a  compensatory  return  an  asserted  plant  value, 
far  above  the  actual  investment,  which  is  reached  merely  by 
expert  estimates  of  a  cost  of  reproduction  under  abnomal  con- 
ditions. Thia  would  result  in  allowing  a  public  service  corpora- 
tion to  take  advantage  of  a  public  calamity  by  increasing  its 
rates  above  what  would  be  a  liberal  return  not  only  on  actual 
investment  but  upon  a  normal  reproduction  cost  in  the  view  that 
unless  it  could  make  an  essentially  exorbitant  demand  upon  the 
public  it  would  be  deprived  of  its  property  without  due  procesa 
of  law.  The  enforcement  of  the  constitutional  guaranty  does  not 
require  the  application  of  any  artificial  formula.  It  has  con- 
stantly been  pointed  out  that  the  rate  base  must  be  what  is  called 
"  the  fair  value  erf  the  property  "  and  that  as  to  this  there  must 
be  a  reasonable  judgment  based  on  a  proper  consideration  of  all 
relevant  facta.  Smyth  v.  Ames,  169  U.  S.  466,  546,  547 ;  Snn 
Diego  Land  &  Town  Co.  v.  National  City,  l74  id.  739,  757; 
San  Diego  Land  &  Town  Co.  v.  Jasper,  189  id.  439,  446; 
Willcox  V.  Consolidated  Gas  Co.,  212  id.  19,  41;  Minnesota 
Rate  Cases,  230  id.  352,  434;  People  ex  rel.  Kings  County 
Lighting  Co.  V.  Willcox,  210  N.  T.  479,  485,  495.  As  was  said 
1^  the  Court  of  Appeals  in  the  case  last  cited:  "  The  cost  of 
reproduction  less  accrued  depreciation  rule  seems  to  be  the  one 


DigilizeflbyGoOgle 


State  Dbfabthent  Rkpobtb 


£VoL  17]  Public  Service  CommiMion,  First  KBtriot 

generally  employed  in  rate  casea.  But  it  ia  merely  a  rule  of 
convenience  and  mast  be  applied  with  reason."  Mr,  Shattuek 
properly  shrank  from  predicating  the  validity  of  rates  on  a 
hypothetical  cost  of  reproduction  on  December  81,  1816,  and  it 
ia  also  to  be  observed  that  he  did  not  take  the  cost  of  reproduc- 
tion as  of  any  particular  time.  Hie  endeavor  was  to  get  at  a 
basis  for  ratfr-making  by  seeking  "  a  fair  reproduction  value 
based  on  a  period  of  five  yeare  "  and  thus  to  avoid  what  he 
r<^arded  as  an  abnormal  reproduction  cost. 

If,  however,  we  are  not  to  take  the  actual  cost  of  reproduction 
at  the  present  time,  or  within  a  year  or  so,  because  it  would  be 
an  abnormal  cost,  and  we  are  to  seek  some  fairer  basia  of  esti- 
mating the  value  of  plaintiff's  property  for  the  purpose  of  deter- 
mining the  validity  of  rates,  it  would  be  di£Gcult  to  find  any  basis 
more  just  than  the  appraisal  carefully  made  by  public  authority 
and  based  on  reproduction  coat  before  the  otitbreak  of  the 
European  war,  with  proper  consideration  of  the  actual  invest- 
ments since  that  time.  Not  only  was  the  propriety  of  the  valua- 
tion made  by  the  Public  Service  Commission  in  the  rate  pro- 
ceeding in  the  year  1913  left  unchallenged  in  any  judicial  pro- 
ceeding, but  in  this  action  the  plaintiff  set  forth  this  appraisal  in 
its  complaint  and  has  offered  it  in  evidence  aa  proof  of  tiie  fair 
value  of  its  property  at  the  time  the  appraisal  was  made.  The 
rate  then- fixed  was  baaed  upon  this  valuation  and  was  accepted 
as  such. 

The  valuation  made  by  the  Commission  aa  of  January  1,  1914, 
embraced  substantially  the  same  conclusions  as  to  reproduction 
cost  aa  those  reached  a  few  months  earlier  in  the  rate  proceeding 
and  made  allowance  for  additions  to  that  date.  When  the  value 
of  a  plant  has  been  properly  determined  by  the  r^ulating  author- 
ity, and  suitable  allowance  is  made  for  the  investment  in  arub- 
sequent  additions,  it  is  manifestly  proper  to  calculate  the  fair 
return  upon  this  basis,  at  least  for  a  reasonable  period.  In  the 
present  case,  the  interval  has  been  one  of  unusual  circumstances 
incident  to  war  and  of  especially  high  costs,  and  there  is  no  rea- 
son why  there  should  be  substituted  for  the  official  appraisal  a 
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hypothetical  estimate  of  reproduction  cost  under  abnormal  con- 
ditions reaching  an  amount  vastly  in  excess  of  the  actual  invest- 
ment. I  conclude  that  the  Comraisaion'a  appraisal,  plus  an  allow- 
ance for  investment  in  subsequent  additions  as  shown  by  the 
plaintiff's  books,  affords  in  this  case  a  proper  basis  for  calculating 
the  fair  return  to  which  the  plaintiff  ia' entitled,  and  if  the  rates 
complained  of  permit  a  fair  return  on  that  basis,  the  plaintiff 
would  have  no  ground  for  cont^iding  that  it  was  deprived  of 
its  property  without  due  procees  of  law.  The  testimony  of  the 
plaintiff's  expert  does  not,  in  my  judgment,  afford  a  satisfactory 
basis  for  finding  the  fair  value  of  the  plaintiff's  plant. 

On  the  other  band,  the  city  of  New  York  introduced  the 
testimony  of  Mr.  Alton  D.  Adams,  an  engineer  and  accountant, 
for  the  purpose  of  meeting  the  testimony  of  Mr.  Shattuck  and 
of  showing  what  is  called  "  the  value  of  the  plaintiff's  property 
according  to  investment  outlay."  The  estimate  of  Mr.  Adams 
was,  in  substance,  a  computation  of  the  cost  of  production  of  the 
plant  at  the  time  it  was  actually  produced.  It  was  based  upon 
his  examination  of  the  plaintiff's  books  and  upon  his  informa- 
tion with  respect  to  the  cost  of  other  plants  and  his  general 
experience.  His  process  was  to  endeavor  to  set  down  the  original 
cost  of  each  item  as  of  the  time  that  it  was  purchased  or  con- 
strocted  and  then  to  deduct  estimated  depreciation  of  variona 
parts  according  to  age  in  1916.  He  purported  to  use  actual 
prices  paid  for  materials  and  equipment  by  the  plaintiff  as 
the  basis  for  computation  so  far  as  these  were  available  and, 
where  records  of  the  plaintiff  were  not  available  to  determine 
cost,  the  prices  actually  paid  by  other  companies  for  like  materials 
or  construction  were  taken  as  the  basis  of  prices.  Thus,  the 
witness'  testimony  is  an  opinion  as  to  original  cost  calculated  by 
means  of  various  unit  prices  derived  from  the  plaintiff's  records 
or,  when  these  are  absent,  from  other  sources  and  applied  to  the 
portions  of  the  plant  deemed  to  have  been  constructed  at  par- 
ticular times.  I  do  not  think  it  necessary  to  review  the  criticiBma 
which  have  been  submitted  in  argument  with  respect  either  to 
method,  assumed  unit  prices,  or  quantities.  Nor  is  it  necessary 
to  discuss  the  question  as  to  the  weight  to  be  ascribed  in  a  pw- 
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ceeding  of  thie  character  to  ajich  a  hypothetical  estimate  of  orig- 
inal cost.  It  is  Bufflcient  to  say  that  there  is  manifestly  no 
justification  for  accepting  this  estimate  of  original  cost  in  place 
of  the  value  as  determined  by  the  public  authority  constituted 
for  that  purpose^  With  respect  to  the  value  of  the  plant  as  it 
stood  in  1913,  the  accuracy  of  the  Commisaion's  appraisal  is  not 
impugned  and  there  is  no  reason  for  discarding  it  and  for  fol- 
lowing the  witness  in  his  endeavor  to  estimate  the  cost  of  the 
production  of  the  plant  in  the  earlier  years.  And  as  to  the  actual 
cost  of  the  additions  that  have  been  made  since  the  Conmiis- 
siou's  appraisal,  there  is  no  lack  of  certainty  and  the  witness 
estimate  furnishes  no  aid  whatever  so  far  as  these  are  concerned. 
Second.  On  December  31,  1917,  the  net  investment  of  the 
plaintiff  as  shown  by  its  books,  based  upon  the  appraisal  of  the 
Commission  and  the  later  investments,  amounted  to  $1,570,- 
928.54.  The  plaintiff's  oontentions  with  respect  to  the  fair  rate 
base  on  the  basis  of  this  appraisal  are  thus  stated  in  the  brief 
of  its  counsel:  "On  December  31,  1917,  the  total  fixed  capital 
or  gross  investment,  as  shown  in  the  books  of  the  company,  was 
$1,907,871.70  *  *  *.  Of  this  amount,  however,  the  sum  of 
$336,943.16  was  accrued  amortization  of  capital.  This  amount 
may  be  said  to  represent  the  plaintiff's  depreciation  fund.  It  is 
invested  (as  it  oug^t  to  be)  in  the  plant  and  business  of  the 
plaintiff.  Conceding  for  the  sake  of  argument  that  the  plaintiff 
should  not  be  allowed  to  include  this  fund  in  the  amount  on 
which  it  is  entitled  to  earn  a  fair  return,  we  deduct  this  fund 
from  the  whole  investment,  leaving  $1,570,928.54  as  the  hook 
amount.  To  this  must  be  added  the  net  floating  capital,  which 
indicates  the  working  capital,— $107,460.15  *  *  *  making 
the  total  $1,678,388.69.  It  is  entitled  to  earn  a  fair  return  on 
this  last  amount  without  question,  because  it  has  set  aside  and  is 
maintaining  a  fund  sufficient  at  all  times  to  cover  depreciatiffli. 
The  plaintiff  claims  that  to  this  amount  should  be  added  for 
going  concern  value  at  least  the  sum  of  $422,214.46  as  shown  in 
Exhibit  19  and  computed  by  adding  the  totals  of  the  last  two 
columns.  This  would  make  the  total  value  for  rate-making  pur- 
poses at  least  $2,077,744.69." 
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Before  exnmiuing  the  additions  for  '*  working  capital "  and 
"  SO>»S  concern  value  "  which  the  plaintiff  desirea,  it  should  be 
observed  that  there  is  no  controversy  as  to  the  propriety  of  the 
deduction  for  accrued  depreciation.  The  all^ations  of  the  plain- 
tiff's complaint  proceed  upou  the  view  that  such  deduction  should 
be  made.  For  years  the  plaintiff  has  maintained  a  depreciation 
reserve,  that  is  to  say,  the  plaintiff  has  collected  from  consumers 
and  charged  to  operating  ezpenses  an  amount  estimated  to  be 
necessary  to  cover  the  accrued  depreciation  in  its  plant.  Its 
annual  depreciation  reserve,  thus  set  aside  out  of  the  rates  paid 
by  consumers  since  the  year  1913  have  been  as  follows:  1914, 
$33,458.75 ;  1915,  $21,687.10 ;  1916,  $45,425.63 ;  1917,  $43,188.- 
51;  or  a  total  for  these  years  of  $143,759.99.  The  amount 
carried  in  the  general  reserve  account  styled  "  accrued  amortiza- 
tion of  capital "  represents  the  total  extent  of  accrued  deprecia- 
tion according  to  the  plaintiff's  estimate.  At  the  time  of  the 
Commission's  appraisal  of  January  1,  1914,  it  appeared  that  the 
plaintiff's  depreciation  reserve  amounted  to  $124,539.61,  and 
the  Commission  was  of  the  opinion  that  this  was  an  under- 
estimate. Accordingly,  estimating  the  accrued  depreciation  at 
$316,065.13,  the  Commission  directed  that  $90,525.52  should  be 
added  to  the  depreciation  reserve  and  charged  out  of  surplus.  In 
this,  the  plaintiff  acquiesced.  There  is  no  evidence  whatever  to 
impugn  the  correctness  of  this  estimate  of  the  accrued  deprecia- 
tion or  of  the  pn^riety  of  the  annual  additions  to  the  depreciation 
reserve,  or  the  correctness  of  the  total  estimate  of  accrued  depr&- 
ciatioQ  by  the  account  known  as  "  accrued  amortization  of  capital " 
as  it  stood  on  December  31,  1917.  The  amount  of  the  depreciation 
reserve  has  not  been  held  in  a  separate  fund,  but  has  been  invested 
in  the  plant  and  business,  and  the  assets  in  which  the  depreciation 
reserve  is  invested  are  embraced  in  those  which  have  been  valued 
for  the  purpose  of  determining  the  rate  base.  Plaintiff  thus  has 
credit  for  all  the  property  it  uses  in  the  public  service  and  there 
is  simply  deducted  the  amount  of  its  own  estimate  of  the  accrued 
depreciation  in  its  pluit,  which  is  the  equivalent  of  its  reserve 
maintained  by  collections  from  consumers. 
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There  is  here  no  question  of  the  power  of  the  Commiasion  to 
require  a  depreciation  reeerva  See  People  ex  rel.  New  York 
Kailways  Co.  v.  Public  Service  ComtniseioD,  First  District,  223 
N.  Y.  3*13.  The  plaintiff  has  maintained  the  reserve.  The 
plaintiff's  calculations  of  net  income  are  made  after  allowing 
for  the  (innual  depreciation  charged  against  operating  expenses, 
and,  in  computing  the  annual  return  which  would  be  allowed 
by  the  rate  which  the  plaintiff  attacks,  the  same  deduction  is 
made  of  the  amounts  collected  to  offset  the  estimated  accmed 
depreciation.  It  is  manifest!;  proper  that  there  should  be  a 
depreciation  reserve.  Knoxville  v.  Knoxville  Water  Co.,  212 
U.  S.  1,  13,  14;  People  ex  rel.  Jamaica  Water  Supply  Co.  v. 
Tax  Commissioners,  196  N.  Y.  39,  57,  58;  People  ex  rel.  Bing- 
hamton  L.,  H.  &  P.  Co.  v.  Stevaxs,  203  id.  7,  22,  23.  So  far  as 
the  reserve  was  increased  by  the  Commission's  order  in  1914, 
the  plaintiff  did  not  seek  to  review  the  determination  but  re-wrote 
its  books  accordingly.  The  question  now  aa  to  that  part  of  the 
reserve  would  not  be  whether  the  Commission  had  authority  to 
make  the  order  but  whether  the  amount  allowed  for  accrued 
depreciation  according  to  the  plaintiff's  books  as  they  have  sub- 
sequently been  kept,  is  excessive.  There  is  no  evidence  and  no 
contention  to  tiis  effect.  The  only  evidence  apart  from  the  plain- 
tiff's books  is  the  testimony  of  Mr.  Shattuck,  the  plaintiff's 
expert,  but  this  relates  only  to  the  depreciation  he  observed.  He 
conceded  that  there  was  depreciation  or  deterioration  of  the  prop- 
erty not  covered  by  ordinary  repairs  and  that  he  had  not  given 
consideration  to  it  in  his  appraisal.  In  the  absence  of  any 
countervailing  evidence,  the  depreciation  in  the  plant  may  fairly 
be  taken  at  the  amount  shown  in  the  books,  and  if  the  attacked 
rate  pei-mitted  an  adequate  return  after  making  such  allowance, 
there  would  be  no  ground  for  asserting  confiscation ;  and  whether 
the  rate  is  confiscatory  is  the  question  here.  See  Knoxville  v. 
Knoxville  Water  Co.,  212  U.  S.  1,  13,  14;  Minnesota  Rate  Cases, 
230  id.  352,  457;  Denver  v.  Denver  Union  Water  Company,  246 
id.  178,  183,  191. 

Working  capital.     There  is  no  question  as  to  the  propriety  of 
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an  allowance  for  working  capital,  and  the  disagreement  is  only 
as  to  the  amonnt.  The  plaintiff  aeks  to  have  an  addition  of 
$107,460.15  to  its  "  total  fixed  capital  —  net  investment "  on  this 
score  and  the  Public  Service  Commission  concedes  that  there 
should  be  added  an  allowance  of  $85,000  for  working  capital. 
This  difference  may  be  said  to  measure  the  controversy  upon  this 
point.  The  record  affords  a  very  unsatisfactory  basis  for  any- 
thing like  a  proper  computation  of  the  amount  of  working  capital 
required  by  the  plaintiff,  and  it  is  manifest  that  the  difference 
between  the  amount  conceded  by  the  Public  Service  Commission 
in  its  estimate,  based  upon  its  experience  and  observation  of  the 
plaintiff's  course  of  business,  and  the  allowance  for  which  the 
plaintiff  asks,  would  figure  to  an  inappreciable  ext^it  in  the  cal- 
culation of  a  fair  return.  The  Commisaion's  estimate  appears 
to  be  based  on  materials  and  supplies  on  hand  December  thirty- 
first  and  the  necessary  outlay  for  cost  of  manufacturing  gas 
until  the  point  is  reached  when  current  receipts  will  be  ade- 
quate to  meet  current  expenses,  estimated  to  be  equivalent  to  the 
cost  of  manufacturing  about  two  months'  supply,  and  the  total 
'  amount  reached  by  the  Commission  on  this  basis  was  $99,689 
for  the  year  1916  and  $101,267  for  1917.  From  this  amount 
the  Commission  deducted  for  materials,  etc.,  which  might  be 
purchased  on  sixty  to  ninety  days'  credit,  the  amount  of  $20,000 
for  each  year,  I  am  not  satisfied  that  the  plaintiff  makes  its 
purchases  on  such  terms  and  I  find  no  sufficient  basis  for  this 
deduction.  In  mj  judgment  a  fair  allowance  for  working  capital 
is  the  sum  ot  $100,000. 

Going  value.  It  is  well  settled  that  the  plaintiff  is  entitled  to 
have  its  plant  valued  as  a  going  concern.  Omaha  v.  Omaha 
Water  Co.,  218  U.  S.  180,  202,  203;  Des  Moines  Gas  Co.  v. 
Des  Moines,  238  Id.  153,  165;  Denver  v.  Denver  Union  Water 
Co.,  246  id.  178,  191,  192;  People  ex  rel.  Kings  County  Light- 
ing Co.  y.  WiUcox,  210  N.  Y.  479,  491.  As  was  said  in  the 
Dea  Moines  Case,  supra:  "  That  there  is  an  element  of  value  in 
an  assembled  and  established  plnnt,  doing  business  and  earning 
money,  over  one  not  thus  advanced,  is  self-evident     This  element 
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of  value  is  a  property  right,  and  Bhould  be  coDsidered  in  deter- 
mining the  value  of  the  property,  upon  whicK  the  owner  has  a 
right  to  malce  a  fair  return  when  the  same  is  privately  owned 
although  dedicated  to  public  use."  And  in  the  Kings  County 
Lighting  Co.  Case,  supra,  it  was  said  by  the  Court  of  Appeals: 
"  The  term  '  going  value,'  though  not  exactly  defined,  has  been 
used  quite  generaUy  to  comprise  the  elements  not  included  in  the 
structural  value  of  the  property  in  its  present  condition.  The 
tenn  is  not  important  The  point  is  that  in  some  manner  and 
under  some  appropriate  heading  a  due  allowance  must  be  made 
for  the  investment  in  those  elements." 

It  has  already  been  noted  that  in  the  rate  proceeding  in  the 
year  1913  the  Public  Service  Commission  allowed  the  sum  of 
$180,000  for  "  Preliminary  and  Development,"  which  it  was 
said  related  "  to  the  initial  promotion  of  the  scheme,  the  organi- 
zation of  the  Company  and  the  securing  of  franchises  and 
permits "  and  in  general  "  all  preliminary  and  development 
expenses,  including  interest  and  taxes  during  construction."  The 
amount  thus  allowed  was  in  addition  to  the  sum  allowed  for 
working  capital.  In  the  succeeding  appraisal  as  of  January  1, 
1914,  as  already  pointed  out,  the  Commission  allowed  items 
for  "  organization,"  for  "  other  intangible  capital "  and  for  taxes, 
interest  and  legal  and  miscellaneous  expenses  during  construc- 
tion the  aggregate  amount  of  $180,000  in  addition  to  the  esti- 
mated value  of  the  land  and  the  cost  of  the  reproduction  of  the 
various  parts  of  &e  plant.  On  the  assumption  that  these  items 
do  not  include  working  capital,  which  seems  to  be  conceded,  an 
additional  allowance  for  working  capital  has  been  made.  It 
thus  appears  that  there  has  beep  in  the  Commission's  appraisal 
a  considerable  amount  allowed  for  the  expense  of  assembling 
and  establi^ing  the  plant  as  a  going  eoncem. 

The  plaintiff,  however,  insists  that  the  Commission  in  its 
allowance  for  preliminary  and  development  expenses  did  not 
allow  for  pioneer  losses  or  failure  to  earn  profits  during  the 
development  period  (see  2  P.  S.  C.  Rep.,  let  Diat,  638)  and 
that  it  is  entitled  to  such  an  allowance  for  deficiencies  in  earnings 
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under  the  rale  establiBhed  in  the  Kings  County  Lighting  Co.  Case, 
mpra.  In  that  case  "going  value"  for  rate  purposes  as  there 
involved  wa»  defined  "  to  be  the  amount  equal  to  the  deficiency 
of  net  earnings  below  a  fair  return  on  the  actual  inveatment  due 
solely  to  the  time  and  expenditures  reasonably  necessary  and 
proper  to  the  development  of  the  business  and  property  to  its 
present  stage,  and  not  comprised  in  the  valuation  of  the  physical 
property." 

Mr.  Shattuck  made  an  estimate  of  $489,939  for  "  going  value," 
bat  it  was  not  satisfactorily  supported.  In  its  original  exhibit 
the  plaintiff  estimated  that  its  deficiency  of  earnings  or  pioneer 
losses  amounted  to  $122,214.46.  This  was  made  up  of  $250,- 
515.83,  being  the  aggregate  amount,  in  principal,  of  the  alleged 
annual  deficiencies  in  the  plaiutiflPs  "  fair  return "  on  actual 
investment,  less  depreciation,  and  $171,698.63  for  interest  on 
these  annual  deficiencies.  To  meet  the  criticism  of  the  Public 
Service  Commission  the  plaintiflf  has  modified  the  statement  and 
reduced  its  estimate  to  the  sum  of  $299,025.87.  In  this  revised 
tabulation  the  plaintiff  states  the  aggregate  amount  of  the  allied 
annual  deficiencies  in  earnings  at  $100,062.87,  in  principal,  the 
remainder  of  its  claim  being  for  interest  on  these  deficiencies 
amounting  to  $138,963. 

It  is  sufficient  to  point  out  that  there  is  a  lack  of  proper  proof 
as  to  the  plaintiiTs  earnings  during  a  considerable  portion  of  the 
period  involved  whidi  would  make  it  impossible  to  accept  the 
plaintifTs  tabulation,  as  the  existence  of  the  as^'erted  deficiencies 
cannot  be  assumed  without  proof.  See  Des  Moines  Gas  Co.  v. 
Des  Moines,  238  TJ.  S.  166;  People  ex  reL  Kings  County 
Lighting  Co.  v.  Willcox,  210  N.  Y.  492-494.  But  even  if 
it  were  assumed  that  the  earnings  as  stated  in  the  plaintifPs 
tabulation  had  properly  been  proved,  the  deficiency  is  arrived 
at  by  computing  a  "  fair  return  "  at  the  rate  of  7%  per  cent 
per  annum,  and  if  the  "  fair  return  "  were  computed  at  6  per 
cent  instead  of  71^  per  cent  there  would  be  no  basis  for  any  sub- 
stantial claim  for  deficiency  in  earnings.  In  other  words,  upon 
a  6  per  cent  basis,  it  would  appear  that  "pioneer  losses"  had 
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been  made  up  out  of  the  earnings  actually  received.  While  it 
may  be  entirely  proper  to  allow  a  public  service  corporation  a 
return  of  T^^  per  cent  upon  its  inveatment,  it  cannot  be  con- 
sidered that  a  legislative  rate  otherwise  adequate  is  beyond  the 
I^islative  power  as  confiscatory  because  it  does  not  permit  a 
return  upon  a  rate  base  embracing  a  capitalized  deficiency  in 
earnings,  where  it  appears  that  the  corporation  has  received  an 
amount  equivalent  to  6  per  cent  upon  its  inveatment  from  the 
beginning  of  its  enterprise,  and  that  there  has  also  been  allowed 
a  fair  return  upon  a  rate  base  embracing  reasonable  amounts  for 
the  preliminary  expenses  incident  to  the  inception  of  the  enter- 
prise and  its  establishment  as  a  going  concern  such  aa  were 
allowed  by  the  Commission  in  its  appraisal  in  this  ease.  The 
claim  for  an  additional  amount  as  going  value  to  cover  alleged 
pioneer  losses  has  not  been  sustained. 

The  Public  Service  Commission  contends  that  there  should  be 
deducted  from  the  plaintiff's  "total  fixed  capital  —  net  invest- 
ment "  the  amounts  included  aa  representing  the  value  of  the 
parcels  of  land  situated  respectively  at  West  Fifth  street  and 
Sheep^ead  Bay  road,  Coney  Island  avwiue,  and  on  Mermaid 
avenue.  These  amounts  aggregate  only  $41,605.26.  Whether  or 
not  they  »re  included  in  the  rate  base  will  make  no  difference  in 
the  result. 

The  West  Fifth  street  property  is  the  site  of  a  plant  formerly 
used  by  the  company  which  has  been  abandoned.  It  lies  away 
from  the  seashore  and  distant  from  the  amusement  section  of 
Coney  Island.  The  land  is  vacant  except  for  a  tar-pit  containing 
a  quantity  of  tar,  a  gas  residue,  but  the  company  has  not  yet  dis- 
covered a  method  of  turning  this  residue  into  cash.  It  is  said 
that  it  lies  below  the  surface  and  that  it  would  be  expensive  to 
dig  it  out ;  also  that  there  has  been  no  demand  for  the  property 
and  that  the  company  has  been  unable  to  sell.  The  property  has 
not  been  used  for  gas-making  purposes  since  1914.  Property  of 
this  sort,  at  one  time  useful,  which  has  been  abandoned  in  the 
progress  of  appropriate  development  in  the  interest  of  the  public, 
should  not  be  eliminated  from  the  investment  upon  which  a  public 


DigilizeflbyGoOgle 


Brooeltit  Bobouoh  Gab  Co.  v.  Ppb.  Sebv.  Commibbioit    109 

Public  Service  Commtuion,  Firit  Diitrict  [Vol.  17} 

utility  is  entitled  to  a  fair  retnm  until  there  has  been  a  reason- 
able opportunity  to  dispoae  of  it.  If  such  property  could  not  be 
carried  for  a  reasonable  period  there  would  be  a  hindrance  to 
proper  development  to  the  injury  of  the  public.  What  is  a  reason- 
able time  must  .be  determined  according  to  market  conditions  in 
the  locality  and  the  circumstances  of  the  particular  case.  In  the 
preaent  case,  in  view  of  the  inability  of  the  company  to  sell,  I 
think  that  it  ia  fair  that  the  property  should  still  be  tak^i  into 
consideration  as  a  part  of  the  company's  investment  for  rate- 
making  purposes. 

The  parcel  on  Coney  Island  avenue  was  acquired  in  1915,  as 
already  stated,  as  a  site  for  an  office  building.  It  waa  considered 
essential  that  the  company  should  have  an  office  in  the  Kings 
highway  district  on  account  of  the  large  number  of  consumers 
there,  at  a  distance  of  four  and  one-half  to  five  miles  from  the 
Con^  Island  office.  On  account  of  the  conditions  which  pre- 
vailed immediately  after  this  purchase  and  by  reason  of  the 
enactment  of  the  l^islation  here  in  controversy,  the  company 
has  not  been  able  to  erect  the  office  building  which  its  business 
seems  to  require.  The  expenditure  is  a  modest  one  and  the  delay 
in  providing  the  building  is  sufficiently  explained.  I  think  that 
the  property  should  be  treated  as  a  part  of  plaintiff's  investment 
in  its  service  to  the  public. 

The  remaining  parcel  is  one  on  Mermaid  avenue,  which  waa 
purchased  in  the  year  1917.  The  purpose  was  to  erect  a  new 
office  building  in  Coney  Island,  where  the  company  has  a  frame 
building  without  any  cellar,  described  as  unhealthy.  I  find, 
however,  no  proper  evidence  of  the  value  of  this  property,  and 
for  this  reason,  apart  from  the  propriety  of  the  purchase,  it  cannot 
be  included  in  the  rate  base. 

The  Public  Service  Commission  also  contends  that  the  entire 
expense  of  this  proceeding  should  not  be  applied  to  the  present 
income  in  considering  whether  that  is  adequate  under  the  legisla- 
tion in  question,  but  should  be  spread  over  a  period  of  five  years 
and  amortized  accordingly,  and  that  the  unamortized  rate  expense 
should  be  added  to  the  capital  account.     This  contention  is  sus- 
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tained,  and  on  this  basis  there  is  added  to  the  capital  account 
for  1917  the  sum  of  $8,648. 

I  therefore  conclude  that  the  fair  value  of  the  company's  plant 
for  the  purpose  of  determining  whether  the  rate  ia  confiscatory 
is  $1,670,492.54,  as  follows: 
Total  fixed  capital  as  of  December  31,  19l7 $1,907,871  70 

Less  — 

Accrued  amortization $336,943  16 

Mermaid  avenue  property 9,084  00 

846,027  16 

$1,561,844  54 

Working  capital 100,000  00 

Unamortized  rate  expense 8,648  00 

Total  fair  value $1,670,492  54 


BestUis  of  Operaiion.  The  following  is  a  summary  of  the 
results  of  the  plaintifiF's  operations,  rs  to  which  there  ia  no  dis- 
pute, in  the  years  1911  to  1917  inclusive: 
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In  the  foregoing  statement,  the  revenue  for  the  years  1914  to 
1917,  inclusive,  for  gas  supplied  to  private  consumers  is  computed 
at  the  ninety-fivecent  rate  which  the  plaintiff  baa  actually 
charged.  The  reduction  in  operating  income  at  this  rate  in  the 
years  1916  and  1917  is  largely  due  to  the  increased  outlays  for 
gas  oil  and  for  boiler  and  generator  fuel.  The  Public  Service 
Commission  has  submitted  tabulations  showing  that  the  coat  of 
gas  oil  increased  from  12.03  cents  (per  1,000  cubic  feet  of  gas) 
in  the  year  1911  to  14.86  cents  in  1915,  to  17.48  cents  in  1916 
and  to  24.06  cents  in  1917,  and  that  the  cost  of  boiler  and 
generator  fuel  which  was  8.72  cents  (per  1,000  cubic  feet  of  gas) 
in  1914  was  8.50  cents  in  1915,  9.47  cents  in  1916  and  14.09 
cents  in  1917,  The  plaintiff  criticizes  this  tabulation  upon  the 
ground  that  the  figures  are  not  comparable,  as  the  1917  costs  are 
figured  raitirely  on  the  gas  sold,  whereas  the  costs  for  the  other 
years  are  figured  partly  on  the  gas  sold  and  partly  on  gas  made. 
In  its  corrected  figures  the  plaintiff  states  that  the  cost  of  boiler 
and  generator  fuel  rose  from  8.38  c«it8  in  1911  to  10.05  c^its 
in  1914,  9.73  cents  in  1D15,  10.63  cents  in  1916  and  14.09  cents 
in  1917.  On  account  of  these  increased  outlays,  and  despite 
largely  increased  sales,  the  operating  income,  which  reached  its 
highest  point  in  1915,  being  $123,686  for  that  year,  fell  to 
$103,915  in  the  year  1916  and  to  $61,009  for  the  year  1917,  on 
the  basis  of  the  ninety-five-cent  rate  actually  charged  by  the 
plaintiff  to  private  consumera- 

The  eighty-cent-^ate  of  1916.  With  the  same  amount  of  gas 
sold,  and  with  the  same  expenses,  the  total  income  for  the  year 
1916,  had  there  been  a  charge  during  that  entire  year  of  eighty 
cents  per  1,000  cubic  feet  of  gas  sold  to  private  consumers,  would 
have  amounted  to  $44,591.  This  amount  would  have  been 
insufl^cient  to  pay  the  annual  interest  ($50,000)  on  the  com- 
pany's bonds  and  would  have  afforded  no  return  whatever  upon 
the  value  of  the  plaintiff's  property  in  excess  of  the  amount  of 
the  bonded  debt. 

In  the  year  1917,  on  the  basis  of  the  actual  gas  sales  of  that 
year,  and  assuming  the  same  expenses,  the  effect  of  the  reduc- 
tion from  the  ninety-five-cent   rate  to  the  eighty-cent  rate  for 
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private  consiuneTS  would  have  been  to  wipe  out  the  total  income 
of  »ei,9rO  and  to  leave  a  deficit  of  $4,904.25.  That  is,  the 
reduction  caused  by  the  eighty-cent  rate  upon  the  same  business 
in  the  year  1917  would  have  amounted  to  $66,874.25,  which  is 
in  excess  of  the  operating  income  plus  the  additional  income  of 
the  plaintiff  (aggregating  $61,970)  to  the  extent  of  $4,904.25. 

The  prospect  for  the  year  1918  is  no  better,  but  would  seem  to 
be  worse  in  view  of  the  increased  price  of  oil.  No  criticism  has 
been  submitted  touching  the  figures  that  have  been  given  for 
operating  costs.  The  plaintiff  has  kept  its  books  in  accordance 
with  the  requirements  of  the  Public  Service  CommisBion  and  all 
cost  data  have  been  subject  to  investigation.  Neither  the  amount 
of  the  plaintiffs  sales,  its  revenue  therefrom,  nor  its  outlays  in 
operation  have  been  controverted.  Distributing  the  expenses  of 
this  action,  called  rate  expense,  over  a  period  of  fi,ve  years,  and 
charging  to  the  income  for  the  years  1916  and  1917  respectively 
only  the  portion  of  the  rate  expense  thus  allocated  to  those  years, 
in  accordance  with  the  Commission's  contention,  there  would  be 
a  slight  increase  in  the  operating  income,  so  as  to  bring  the 
operating  income  for  1916  (at  the  ninety-five-cent  rate  actually 
charged)  to  the  sum  of  $108,595  instead  of  $103,915,  and  the 
operating  income  for  1917  to  the  sum  of  $70,115  instead  of 
$61,009.  The  effect  of  this,  on  the  assumption  that  the  eighty- 
cent  rate  had  been  charged  to  private  consumers  during  the  entire 
year  1916,  would  be  that  the  income  of  the  plaintiff,  instead  of 
being  $44,591  would  have  been  on  this  basis  $49,271.  This 
would  still  have  been  insufficient  to  pay  the  bond  interest.  Simi- 
larly, at  the  eighty-cent  rate  for  the  year  1917,  there  would  have 
been,  according  to  this  method  of  distributing  the  rate  expense, 
an  income  of  $4,202  instead  of  a  deficit.  This  would  have  given 
a  return  of  about  one-fourth  of  one  per  cent  upon  the  fair  value 
of  the  plaintiff's  property.  For  the  year  1918  the  result  would 
apparently  be  no  better. 

There  is  no  question  as  to  the  effect  upon  this  plaintiff  of  the 

eighty-cent  rate  fixed  by  chapter  604  of  the  Laws  of  1 916.    It  was 

fixed  at  a  time  when  the  cost  of  making  gas  had  greatly  increased 

and  the  returns  from  operation  had  been  greafly  reduced.     No 
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estimate  of  the  value  of  the  jdaintiff'g  property  has  been  sub- 
mitted upon  which  it  would  be  even  a^uable  that  this  rate  "of 
eighty  cents  affords  a  fair  return  under  existing  conditions.  The 
conditions  are  abnormal,  but  they  exist  The  plaintiff  is  at  all 
times  subject  to  regulation.  If  its  profits  rise  through  decreased 
operating  costs,  its  rates  are  subject  to  reduction.  It  may  insist  at 
any  time  only  upon  a  fair  return  and  it  is  essential  to  the  protec- 
tion of  the  public  through  the  continuance  of  its  service,  that  it 
should  have  a  fair  return  when  its  revenues  are  depleted  hj 
-increased  operating  expenses.  When  the  abnormal  conditions 
entailing  the  increased  outlays  change,  rates  may  be  adjusted 
accordingly. 

The  eighty-cent  rate  enacted  by  the  Legislature  is  palpably  con- 
fiscatory and  the  plaintiff  is  entitled  to  judgment  restraining  its 
enforcement. 

The  seventy-five  cent  rate  for  gaa  supplied  to  the  city  of  Neu' 
York.  This  rate  was  fixed  by  chapter  736  of  the  Laws  of  1905. 
Its  validity  was  sustained  in  Willcox  v.  Consolidated  Gas  Com- 
pany, 212  U.  S.  19,  54.  The  United  States  Supreme  Court  in 
that  case  said ;  "  We  cannot  see,  from  the  whole  evidence,  that 
the  price  fixed  for  gas  supplied  to  the  city  by  the  wholesale,  so 
to  speak,  would  so  reduce  the  profits  from  the  total  of  the  gaa  sup- 
plied as  to  thereby  render  such  total  profits  insufficient  as  a  return 
upon  the  property  used  by  the  complainant  So  long  as  the  total 
is  enough  to  furnish  such  return,  it  is  not  important  that,  with 
relation  to  some  customers,  the  price  is  not  enough."  Referring 
to  this  statement,  the  same  court  said,  in  Northern  Pacfic  Railway 
Co.  V.  North  Dakota,  236  U.  S.  585,  601:  "  It  was  not  estab- 
lished in  that  ease  (the  Consolidated  Gas  Company  case)  that 
this  '  wholesale '  rate  required  a  service  without  substantial  com- 
pensation in  addition  to  cost."  That  remark  applies  here.  The 
sales  to  the  city  are  small,  amounting  to  less  than  4  per  cent  of 
the  total  sales.  Tn  the  year  1916,  out  of  total  gas  sales  of  419,- 
622,400  cubic  feet  only  15,123,200  cubic  feet  were  sold  to  the 
city.  In  the  year  1917,  out  of  total  sales  of  462.064,400  cubic 
feet,  there  were  14,808,500  cubic  feet  sold  to  the  city.     There 
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is  no  evidoice  upon  which  it  can  be  said,  taking  into  consideration 
the  special  omiditicms  under  which  gas  is  supplied  to  the  city, 
that  the  plaintiff  is  required  to  furnish  this  gas  without  sub- 
stantial remuneration,  and  no  case  has  been  made  for  invalidat- 
ing the  act  of  1905.  Prior  to  the  act  of  1916  the  plaintiff  had 
no  ground  for  complaint  upon  this  score  and  relief  as  against 
that  act  restores  it  to  the  same  position. 

The  ninety-five  cent  rate  fixed  by  the  Pvhlie  Service  Commta- 
sion  in  1913.  It  is  apparent  that  the  ninet;-fiv&«eiit  rate  does 
not  allow  a  fair  return  under  existing  conditions.  Even  in  the 
re-distribution  of  rate  expenses,  so  as  to  reduce  the  amount 
charged  against  the  income  for  the  year  1917,  the  total  income 
thus  calculated  for  the  year  1917  at  the  ninety-five-cent  rate 
would  be  $70,116j  or  less  than  4^4  per  cent  on  the  fair  value  of 
the  plaintiff's  property  conservatively  computed. 

But  I  am  of  the  opinion  that  the  effect  of  the  passage  of  chapter 
604  of  the  act  of  1916  eetablisbing  the  eighty-cent  rate  aa  a  statu- 
tory maximum  was  to  supersede  the  ninety-five-cent  rate  fixed  by 
the  Public  Service  Commission.  By  section  72  of  the  Public  Serv- 
ice Cwnmissions  Law  it  is  provided  that  the  Commission  may  "  fix 
the  maximum  price  of  gas  or  electricity  not  exceeding  that  fixed 
by  statuta"  The  power  of  the  Commission  was  thus  expressly 
limited  by  the  legislature  so  that  it  could  not  at  any  time  fix  a 
rate  exceeding  that  fixed  by  the  Legislature  itself.  When  the 
ei^ty-^eai  rate  was  fixed,  this  became  the  maximum  price  "  fixed 
by  statute "  and  the  authority  of  the  Commission  was  limited 
accordingly. 

It  is  ui^ed,  however,  that  as  the  eighty-cent  rate  is  found  to 
be  confiscatory,  the  l^slation  of  1916  was  not  effective  to  dis- 
place the  Commission's  rate.  But  this  argument  overlooks  the 
fact  that  the  eighty-cent  rate  is  found  to  be  invalid  only  as 
against  the  plaintiff,  that  is,  upcoL  the  facts  disclosed  with 
respect  to  the  value  of  its  property  and  the  return  the  rate  affords 
to  the  plaintiff.  The  act  of  1916  was  valid  upon  its  face,  and  can 
be  attacked  only  by  those  injured,  —  as  to  whom  it  is  proved  to  be 
confiscatory.    The  decree  to  be  entered  in  this  action,  as  is  appro- 
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priate  in  such  cases,  should  provide  that  the  defendanta  may 
apply  at  any  time  to  the  court  aM  th^  may  he  advised  for  a 
further  order  or  decree  whenever  it  shall  appear  that  1^  reason 
of  a  change  in  circumstances  the  rate  is  sufficient  to  yield  to  the 
plaintiff  reasonable  compensation  for  the  service  rendered  (see 
Missouri  Rate  Cases,  230  U.  S.  474,  508) ;  and  in  this  event  the 
rate  would  becrane  enforceable  against  the  plaintiff  under  the 
legislation  in  question,  that  is,  without  further  legislative  action. 
The  act  of  1916  did  not  exceed  the  power  of  the  legislature  so 
far  as  the  Public  Service  Commission  was  concerned,  and  it  was 
effective  to  establish  the  statutory  maximum  which  could  not  be 
exceeded  by  the  Commission,  although  it  might  be  inoperative 
as  against  the  plaintiff  during  the  period  that  it  failed  to  afford 
to  the  plaintiff  a  fair  return.  It  is  manifest  that  if  the  Legis- 
lature had  intended  to  pennit  the  Commission  to  fix  a  rate  in 
excess  of  the  statutory  maximum,  in  case  the  latter  was  found 
to  deny  adequate  compensation,  it  would  have  left  the  Commis- 
sion power  to  fix  a  rate  according  to  what  was  found  to  be 
reasonable,  thus  permitting  the  Commission  to  perform  its  appro- 
priate function.  But  the  L^islature  took  the  matter  into  its 
own  hands  and  refused  jurisdiction  to  the  Commission  to  exceed 
the  statutory  maximum  in  any  case. 

The  question  as  to  the  proper  interpretation  of  section  72  of  the 
Public  Service  Commissions  Law  is  determined  by  the  recent 
decision  of  the  Court  of  Appeals  in  People  ex  rel.  Municipal 
Gas  Co.  V.  Public  Service  Commission,  Second  District,  224 
N.  Y.  156,  decided  July  12,  1918.  In  that  case  the  question 
was  whether  the  Public  Service  Commission  had  power  to  fix  a 
rate  for  gas  supplied  in  the  city  of  Albany  in  excess  of  the  rate 
fixed  by  chapter  227  of  the  Laws  of  1907,  that  statutory  rate 
Iwing  allied  to  be  confiscatory.  The  court  said :  "  The  question 
thus  presented  to  us  is  not  between  the  gas  company  and  the 
state;  it  is  between  the  commission  and  the  state.  The  power 
can  be  in  the  commission  through  no  other  than  legislative 
source.  The  commission  can  exercise  only  such  powers  as  have 
been  specially  conferred  by  statute,  together  with  those  incidental 
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powers  which  may  be  requisite  to  effectually  carry  out  those 
actually  granted.  (People  ex  rel.  New  York  Railwaya  Company 
V.  Public  Service  Commission,  First  District,  223  N.  Y.  373.) 
The  legielature  empowered  the  commiasion  to  fix  by  order,  in 
any  given  case,  the  maximum  price  '  not  exceeding  that  fixed  by 
statute.  *  *  •'  The  legality  of  this  empowerment  and  of 
the  restriction  upon  it  is  not  and  catmot  be  questioned.  It 
matters  not  between  the  legislature  and  the  commission  that  the 
legislative  maximum  is  confiscatory  —  even  manifestly  confisca- 
toiy.  Did  the  provision  of  section  72  read  that  the  commission 
might  fix  th«  maximum  price  not  exceeding  for  the  city  of  Albany, 
however,  the  maximum  of  fifty  cents  per  one  thousand  cubic  feet 
as  fixed  \^  a  named  statute,  we  can  conceive  of  no  ground  or 
reason  impeaching  its  validity.  The  legislature  may,  within 
constitutional  limits,  withhold  from  the  commission  power  or 
jurisdiction  as  its  wisdom  or  choice  may  determine.  In  the 
present  case,  chapter  227  of  the  Laws  of  1907  is  to  be  read  with 
or  into  the  provision  of  section  72.  The  legislative  intention 
concerning  the  power  of  the  rommission  is  as  clear  and  certain 
as  it  would  be  did  the  provision  contain  the  words  '  not  exceeding, 
however,  for  the  city  of  Albany,  one  dollar  per  one  thousand 
cubic  feet  fixed  by  chapter  227  of  the  Laws  of  1907  as  the  maxi- 
mum for  that  city,'  The  chapter  227  may  be  invalid  as  to  the 
gas  company  aa  a  taking  of  its  property  without  just  compen- 
sation, but  as  to  the  commission  it,  read  with  the  provision  of 
section  72,  is  an  immistakable  and  valid  restriction  upon  the 
power  of  the  c<»nmission.  As  to  the  commission,  it  is  not  the 
chapter  227  whii^  is  being  enforced,  it  is  the  provision  of 
section  72,  and  the  chapter  is  involved  only  as  a  legislative  bound- 
ary of  the  power  bestowed  by  the  sections  65,  66,  71  and  72  upon 
the  commission.  The  l^alatuie  evidently  intended  to  retain 
unto  itself  the  power  of  fixing  rates  exceeding  those  fixed  as  the 
greatest  by  statutes.  We  cannot  discern  in  such  retention  of  legis- 
lative power  any  violation  of  a  constitutional  provision." 

It  is  true  that  in  that  case  there  had  been  no  decision  by  a 
court  that  the  statutory  rate  was  confiscatory  and  her  ce  the 
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enforcement  of  that  rate  had  not  been  enjoined.  Bat  the  question 
was  considered  whether  section  72  denied  to  the  Commission 
the  power  to  fix  a  higher  rate  than  that  fixed  hy  statute  even 
though  the  statutory  rate  was  in  fact  confiscatory.  And  the  court 
reached  the  conclusion  that  although  the  statute  fixing  the  rate 
might  be  invalid  as  to  the  gas  company  as  a  taking  of  its  property 
without  compensation,  yet  as  to  the  commission  the  statute, 
read  with  the  provisions  of  section  72,  was  "  an  unmistakable 
and  valid  restriction  upon  the  power  of  the  commission."  In 
the  present  case,  so  far  as  the  Commission  is  concerned,  the  act 
of  1916  furnishes  "  a  legislative  boundary  "  of  the  power  bestowed 
upon  the  Commission;  and  it  is  as  clear  with  respect  to  the  act  of 
1916,  as  it  was  with  respect  to  the  act  of  1907  in  relation  to 
the  city  of  Albany,  that  "  the  legislature  evidently  intended  to 
retain  unto  itself  the  power  of  fixing  rates  exceeding  those  fixed 
as  the  greatest  by  statutes." 

The  ninety-five-cent  rate,  as  a  Commission  rate,  can  be  deemed 
to  be  enforceable  only  by  virtue  of  authority  continued  to  be 
possessed  by  the  Commission  to  maintain  and  enforce  it.  It 
derives  its  vitality  wholly  from  the  power  of  the  Commission  as 
a  continuing  power.  The  conclusion,  which  I  deem  to  be  inevit- 
able, that  the  Commission  would  now  have  no  power  to  fix  a  rate 
higher  than  the  statutory  eighty-cent  rate  necessarily  involves 
the  further  conclusion  that  the  ninety-five-cent  rate  is  no  longer 
effective,  for  to  say  that  the  ninety-five-eent  rate  is  still  enforce- 
able, although  the  Commiasion  is  without  power  to  fix  a  higher 
rate  than  eighty  centa,  would  be  to  disr^ard  the  entire  purpose 
and  effect  of  the  Public  Service  Commissions  Law  which  main- 
tains the  rate  fixed  by  the  Commission  only  in  the  view  that  it  is 
subject  to  the  Commission's  pontrol  and  may  be  altered  by  the 
Commission  whenever  it  is  found  to  be  unreasonable.  Under 
section  72,  the  Conunission's  rate  is  to  continue  until  a  different 
rate  is  fixed  by  the  Commission.  This  implies  that  it  continues 
only  while  the  rate  is  within  the  scope  of  the  Commission's 
authority,  and  when  the  Legislature  fixed  its  own  rate  and  denied 
the  power  of  the  Commission  to  fix  a  rate  higher  than  this 
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ei^^-cent  atatutoiy  rate,  it  neceaaarily  superseded  the  Com- 
misaion's  rate. 

The  one  dollar  rate  fixed  by  chapter  125  of  the  act  of  1906. 
The  plaintiff  Bubmits  that  a  decieioa  that  the  act  of  1916  fixing 
the  eighty-cent  rate  is  confiscatory  as  to  the  plaintifF  operates  to 
revive  the  act  of  1906,  which  fixed  the  one  dollar  rate,  and  that 
this  last'  named  rate  is  also  confiscatory.  The  Puhlie  Service 
Commission  does  not  take  the  view  that  the  act  of  1906  is  revived, 
bnt  contends  that  the  act  of  1916,  althou^  confiscatory  as  to  the 
plaintifF,  did  operate  to  repeal  the  provisions  of  the  act  of  1906. 
to  which  it  referred. 

I  think  that  the  Ccunmission  is  right  Section  1  of  chapter 
126  of  the  act  of  1906  is  as  follows: 

"  Skotion  1.  A  corporation,  association,  copartnership  or  per- 
son engaged  in  the  buoiaess  of  manufacturing,  furnishing  or 
selling  illuminating  gas  in  the  city  of  New  York,  except  in  the 
fifth  ward  of  the  borough  of  Queens  and  in  that  portion  of  the 
borough  of  The  Bronx  formerly  contained  in  the  towns  of  East- 
chester  and  Pelham,  shall  not  charge  or  receive  for  gas  manu- 
factured, furnished  or  sold  in  said  city  a  sum  per  one  thousand 
cubic  feet  in  excess  of  the  following  rates: 

"  1.  In  flie  borough  of  Manhattan,  in  the  first  ward  of  the 
borou^  of  Queens,  in  the  borough  of  Brooklyn  except  the 
thirtieth  and  thir^-first  wards  thereof,  and  in  the  borough  of 
The  Bronx,  except  that  portion  of  it  fonnerly  contained  in  the 
town  of  Westchester  outside  of  the  villages  of  Wakefield  and 
Williamsbridge,  eighty  cents. 

"  2.  In  the  second  and  fourth  wards  of  the  borou^  of  Queens, 
and  in  the  thirtieth  ward  of  the  borough  of  Brooklyn,  one  dollar. 

"  3.  In  the  third  ward  of  the  borough  of  Queens,  in  the  thirty- 
first  ward  of  the  borough  of  Brooklyn,  and  in  the  borough  of 
Richmond,  one  dollar  and  twenty-five  cents  for  the  remainder  of 
the  year  nineteen  hundred  and  six;  one  dollar  and  twenty  cents 
during  the  year  nineteen  hundred  and  seven ;  one  dollar  and 
fifteoi  cents  during  the  year  nineteen  hundred  and  eight;  one 
dollar  and  ten  cents  during  the  year  nineteen  hundred  and  nine; 
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one  dollar  and  five  cents  during  the  year  nineteen  hundred  and 
ten;  and  one  dollar  thereafter. 

"  4.  In  that  portion  of  the  borough  of  The  Bronx  formerly  con- 
tained in  the  town  of  Westchester,  outside  of  the  villages  of 
Wakefield  and  Williamsbridge,  one  dollar  and  fifteen  cents  during 
the  years  nineteen  hundred  and  six,  nineteen  hundred  and  seven 
and  nineteen  hundred  and  eight ;  one  dollar  and  ten  cents  during 
the  year  nineteen  hundred  and  nine;  one  dollar  and  five  cents 
during  the  year  nineteen  hundred  and  ten;  and  one  dollar  there- 
after." 

Chapter  604  of  the  act  of  1!)16  is  as  follows: 

"  Section  1.  Subdivisions  one,  two  and  three  of  section  one  of 
chapter  one  hundred  and  twenty-five  of  the  laws  of  nineteen  hun- . 
dred  and  six,  entitled  'An  act  in  relation  to  illuminating  gas  in 
the  city  of  New  York  and  regulating  the  quality  and  pressure 
thereof  and  the  price  to  consumers  other  than  said  city  and  pro- 
viding a  penalty  for  violation,'  are  hereby  amended  to  read, 
respectively,  as  follows: 

"  1.  In  the  borough  of  Manhattan,  in  the  first  ward  of  the 
borough  of  Queens,  in  the  borough  of  Brooklyn  and  in  the  bor- 
ough of  The  Bronx,  except  that  portion  of  it  formerly  contained 
in  the  town  of  Westchester  outside  of  the  villages  of  Wakefield 
and  Williamsbridge,  eighty  cents. 

"  2.  In  the  second,  third  and  fourth  wards  of  the  borough  of 
Queens,  and  the  borough  of  Richmond,  one  dollar. 

"  %  2.  This  act  shall  take  effect  July  first,  nineteen  hundred 
and  sixteen," 

The  Legislature  thus  re-wrote  ita  provisions  and  established 
the  statutory  maxima  for  the  territory  described.  There  is  no 
question  as  to  the  legislative  intent  to  effect  the  substitution  and 
thus  to  repeal  the  prior  provisions.  That  is  perfectly  clear  and 
requires  no  process  of  reasoning  to  show  the  intent  to  repeal.  The 
case  is  not  within  the  decisions  that  where  an  amending  act  is 
wholly  void  it  has  no  effect  upon  a  prior  act  which  was  sought 
to  be  amended.  People  ex  rel.  Farrington  v.  Menaohing,  187 
N.  Y.  8.  The  act  of  1916  is  not  a  void  act.  It  is  valid  on  its 
face  as  an  exercise  of  governmental  authority  in  the  establisb- 
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ment  of  reasonable  rates,  and  it  is  invalid  only  in  so  far  as  it 
appears  that  the  rate  is  coafiscaforj  ae  to  a  particular  complain- 
ing party,  and  when  it  is  found  that  this  ceases  to  be  the  ease,  it 
becomes  enforceable  even  as  to  that  party.  The  statute  is  nbt 
invalid  as  a  repealing  act,  but  re-cast  the  provisions  of  the  earlier 
statute  and  fixed  a  new  legislative  standard  involving,  as  already 
stated,  a  new  measure  of  the  authority  of  the  Public  Service 
Commission. 

My  conclusion  on  this  branch  of  the  case  is  that  subdivisions 
1,  2  and  3  of  section  1  of  chapter  125  of  the  act  of  1906  have 
been  repealed  so  far  as  the  act  of  1916  substitutes  a  new  legis- 
lative" rate; 

The  court  has  no  power  to  fix  what  is  a  reasonable  rate  and  the 
Le^slature  has  seen  fit  to  deprive  the  Commission  of  power  to 
afford  the  relief  to  which  the  plaintiff  is  entitled.  As  the  plain- 
tiff is  thus  left  without  adequate  remedy,  it  is  entitled  to  relief 
in  equity  from  the  enforcement  of  the  statutory  rate,  which  has 
fuperseded  the  earlier  rates,  so  long  as  that  rate  denies  to  the 
plaintiff  a  fair  return  for  its  public  service. 

Findings  will  be  signed  in  accordance  with  Ihis  opinion. 


In  the  Matter  of  the  Application  of  the  iNTERBORouaH  Eapid 
Transit  Company  for  Authority  to  Issue  $25,483,772  Face 
Amount  of  5  Per  Cent  Bonds  Under  and  Secured  by  its  First 
and  Kefunding  Mortgage  Dated  March  20,  1013 

Case  No.  2218 

(Public  Serrice  CDmmiraion,  First   District,  July  23,   1918) 

A.U  Issue  of  boiidt,  antliATuetl  hj  the  Conunission,  having  been  found  to  b* 
niuaUble  under  tb<  toniis  prescribed,  ind  on  application  by  the  coipora- 
tion  inteieBted,  an  Increase  in  the  anioiint  of  bonds  issuable  authoiiied 
became  of  hlgheT  pricea  lesulting  from  war-timo  conditions,  and  per- 
mission eranted  for  issuance  of  short  tenu  notes  secnied  by  pledge  of  the 
bonds  anthoiiied  «■  the  result  of  said  application. 

The  Interboroiigh  Rapid  Transit  Company  on  June  11,  1917,  petitioned 
for  pernHeaion  to  issue  f25,483,772  face  value  of  its  S  per  cent  \>oai» 
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Mcured  by  ita  flrat  and  refunding  mortgage  dbt«d  March  12,  1913.  Tbe 
CommtKHion  aFter  a  hearing  authorined  tlie  iaauance  of  such  bonds  to 
the  amount  of  923.053,000.  The  corporation  found  it  imposoible  to 
marltet  said  bonds  under  the  terms  of  the  authoriiing  order  and  there- 
upon secured  a  rehearing  by  the  Commission.  As  the  result  of  such 
rehearing  the  Commission  sulntituted  the  present  order  for  the  previous 
one  and  permi.tted  the  isauanre  of  bonds  of  ft  total  face  value  of 
t33,OOS^'iOO  under  runditions  set  forth  in  the  order.  The  issuance  of 
short  term  notes  secured  by  a  pledge  of  the  additional  bonds  of  the 
corporation  also  authorized.  Kpecillc  conditiona  and  restrictione  as  to 
the  said  bonds  and  nolrs  set  forth  in  the  order  together  with  the  purposes 
of  the  said  issue. 

Bt  thb  Commission. —  Section  1.  Applicatioa  was  made  to 
the  Public  Service  Commission  for  the  First  District  by  Infer- 
borough  Rapid  Transit  Company  by  its  petition  dated  and 
verified  June  11,  1917,  under  the  provisions  of  the  Public  Serv- 
ice Commissions  Law  for  the  consent  of  the  ConimiBsion  to  the 
issuance  by  said  company  of  $25,483,772  face  amount  of  5  per 
cent  bonds  uodcr  and  .'<eciired  by  its  first  and  refunding  mortgage 
dated  March  20,  1913,  claimed  to  be  necessary  for  purposes  in 
said  petition  set  .forth,  in  addition  to  the  bonds  authorized  to  be 
issued  under  said  mortgage  by  order  of  the  Commission  made  and 
filed  March  20,  1913,  in  -Case  Xo.  1614.  A  hearing  was  duly 
had  upon  said  petition  before  the  Commission,  Hon.  Oscar  S. 
Straus,  Chairman,  William  Hayward,  Travis  H.  Whitney,  Henry 
W.  Hodge  and  Charles  S.  Hervey,  Commissioners,  presiding,  and 
the  Commission  thereafter  made  and  filed  its  order  on  the  27th 
day  of  July,  1917,  wherein  and  whereby  the  Commission  allowed 
an  issue  by  said  company  of  $23,053,000  face  value  of  said  bonds. 
Application  having  been  now  made  to  the  Commission  by  the 
said  Interborough  Rapid  Transit  Company  by  its  petition  dated 
and  verified  June  24,  1918,  praying  that  a  rehearing  be  granted 
herein  and  stating  that  it  has  been  impossible  to  sell  the  bonds 
under  the  terms  of  the  said  order  of  July  27,  1917,  and  that  it 
will  be  necessary  to  secure  the  moneys  required  through  the 
issue  of  short-term  notes  secured  by  petitioner's  bonds  as  collateral 
and  that  for  that  purpose  as  well  as  providing  for  increased  cost 
because  of  war-time  prices  the  approval  by  the  Commission  of 
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the  issue  and  dispoBal  either  by  sale  or  pledge  of  a  greater  amount 
of  bonds  than  those  heretofore  authorized  will  be  necessary ;  and 
the  Commission  having  granted  auch  rehearing  and  the  Batne 
faaving  been  had  before  the  Commission,  Hon.  Oscar  S.  Straus, 
Chairman,  Travis  H.  Whitney,  Charles  S.  Hervey,  Frederick  J. 
H.  Kracke  and  Charles  Bulkier  Hubbell,  Commissioners,  presid- 
ing, James  L.  Quackenbush,  Esq.,  appearing  for  the  Interborou^ 
Kapid  Transit  Company,  and  William  P.  Burr,  corporation 
counsel,  and  John  F.  Collins,  assistant  corporation  counsd, 
appearing  for  the  city  of  New  York,  and  the  Commission  having 
considered  th&  testimony  and  documents  presented  and  heard 
the  argument  of  counsel,  and  due  consideration  having  been  bad, 
and  it  being  now  the  opinion  of  the  Commission: 

1.  That  the  money  to  be  procured  by  the  issue  of  additional 
bonds  of  the  Interborough  Rapid  Transit  Company  to  the  amount 
of  not  to  exceed  $33,098,500  face  value  payable  at  a  period  of 
more  than  twelve  months  after  the  date  thereof  is  necessary  to 
and  reasonably  required  by  said  company  for  the  acquisition  of 
property  or  for  the  construction,  completion,  extension  or 
improvement  of  its  facilities,  and  particularly  for  the  purposes 
which  are  hereinafter  stated  in  this  order;  and 

2.  That,  except  as  to  the  following  specified  amounts  of  said 
bonds  authorized  to  be  issiied  hereunder  to  procure  mofiey  to  be 
applied  to  the  purposes  following,  to  wit: 

(1)  $953,235,  or  so  much  thereof  as  may  be  necessary,  to  pay 
expenses  of  the  sale  of  notes  secured  by  pledge  of  bonds  hereby 
authorized  and  to  make  up  the  discount  or  deficiency  in  the 
amount  realised  upon  the  sale  of  said  notes  to  net  not  less  than 
95%  per  cent  of  par  of  said  notes. 

(2)  $11,915,503,  or  so  much  thereof  as  may  be  necessary,  to 
make  up  discount  by  reason  of  conversion  of  any  of  said  notes 
into  bonds  at  87^4  or  sale  of  said  bonds  pledged  as  collateral 
security  for  said  notes  at  not  less  than  64 ;  said  purposes  are  not 
in  whole  or  in  part  reasonably  chargeable  to  operating  expenses 
or  to  income; 

Section  2..  It  is  ordered.  That  the  Public  Service  Commission 
for  the  Fij^t  District  does  hereby  authorize  the  issue  by  the  said 
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Interborough  Rapid  Transit  Company  of  $33,098,500  face  value 
of  principal  of  bonds  of  said  company  dated  as  of  January  1, 
1913,  maturing  the  lat  day  of  January,  1966,  redeemable  at 
110  per  cent  of  the  face  value  thereof  besides  accrued  interest  on 
any  interest  day  and  hearing  interest  at  five  per  cent  per  annum 
payable  semi-annually  under  and  in  pursuance  of  the  terms  of 
the  mortgage  of  the  said  Interborough  Rapid  Transit  Company 
dated  March  20,  1913. 

Section  3.  It  is  ordered,  That  said  issue  of  bonds  is  authorized 
upon  the  conditions  following  (each  of  .which  is  hereby  specific- 
ally made  a  condition  of  the  approval  and  the  issuance  of  bonds) 
and  not  otherwise,  to  wit: 

First.  That  the  said  Interborough  Rapid  Transit  Company 
shall  dispose  of  the  said  bonds  hereby  authorized  1^  pledge  of 
the  same  at  not  less  than  64  per  cent  of  the  face  value  thereof  as 
collateral  security  for  three-year  7  per  cent  notes  of  said  company 
dated  as  of  July  1,  1918,  redeemable  in  whole  or  in  part  if 
approved  or  so  directed  by  the  Commission  at  105  per  cent  of 
the  face  value  of  said  notes  besides  accrued  interest,  provided  the 
company  has  or  may  secure  funds  available  therefor  and  con- 
vertible at  maturity  into  said  bonds  at  871/^  per  cent  of  the  face 
value  of  said  bonds  and  the  proceeds  thereof  shall  be  applied 
only  to  the  following  purposes,  that  is  to  say: 

1.  To  pay  the  cost  of  equipment  of  the  rapid 
transit  railroad  under  and  pursuant  to  a  certain 
contract  (referred  to  hereinafter  as  Contract  No. 
3)  dated  March  19,  1913,  between  the  city  of  New 
York,  acting  by  the  Public  Service  CommiBsion 
for  the  First  District,  and  the  Interborough 
Rapid  Transit  Company,  as  such  cost  may  be 
determined  pursuant  to  said  contract,  including 
in  such  equipment  any  improvement,  reconstruc- 
tion, modification  or  change  authorized  by  the 
said  contract  dated  March  19,  1913,  and  made 
pursuant  thereto  of  the  power  houses,  substations 
or  other  electrical  equipment  forming  part  of  the 
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existing  equipment  of  rapid  transit  railroads  now 
leased  to  and  operated  by  the  Interborough  Rapid 
Transit  Company  under  contracts  known  and  de- 
scribed as  contract  No.  1  and  contract  No.  2 .  . . .     $2i 

2.  For  expenses  of  the  sale  of  notes  to  be 
secured  by  a  pledge  of  bonds  hereby  authorized 
and  to  make  up  the  discount  or  deficiency,  if  any, 
in  the  amount  realized  upon  the  sale  of  said 
notes  to  net  not  less  than  95Yz  per  cent  of  par  of 
said  notes  and  to  be  applied  for  the  purposes  above 
specified  not  exceeding 


$21,182,997 


3.  To  make  up  the  discount  or  deficiency,  if  any, 
in  the  amount  realized  upon  the  disposition  of  the 
bonda  disposed  of  by  said  pledge  for  the  purposes 
referred  to  in  subdivisions  1  and  2  of  this  para- 
graph by  reason  of  the  conversion  of  any  o£  said 
notes  into  such  bonds  at  maturity  at  S7y^  per  cent 
of  the  face  value  of  said  notes  or  the  sale  of  said 
bonds  pledged  as  collateral  security  for  said  notes 
at  not  leas  than  64  per  cent  of  the  face  value  o£  said 
bouds,  the  proceeds  to  be  applied  pro  rata  for  the 
purposes  in  said  subdivisions  stated  not  exceeding 
the  sum  of 


$33,098,500 


Second.  That  all  of  the  bonds  hereby  authorized  shall  be 
amortized,  prior  to  the  maturity  of  the  said  bonda,  out  of  the 
income  of  the  company ;  provided,  however,  that  the  said  amorti- 
zation may  be  effected  through  the  operation  of  the  sinking  fund 
provided  for  by  the  aforesaid  first  and  refunding  mortgage. 

Third.  That  the  said  company  shall  keep  separate,  true  and 
accurate  accounts,  showing  the  receipt  and  application  in  detail 
of  the  proceeds  of  the  sale  or  disposal  of  the  bonds  hereby 
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authorized  to  be  ieeued,  and  on  or  before  the  twentieth  day  of 
each  month,  the  company  shall  make  and  file  with  the  secretary 
of  the  Commission  verified  reports  to  the  Commission,  stating 
the  sale  or  sales  of  the  said  bonds  daring  the  preceding  month, 
the  terms  and  condition  of  sale,  the  moneys  realized  therefrom, 
and  the  details  of  the  use  and  application  of  said  moneys  toward 
the  separate  purposes  specified  in  paragraph  first  above;  and  the 
said  accounts,  vouchers  and  records  shall  be  open  to  audit,  and 
may  be  audited,  from  time  to  time,  by  accountants  and  examiners 
designated  for  such  purpose  by  the  Commission. 

Fourth.  In  case  any  of  the  proceeds  of  the  aforementioned 
bonds  hereby  authorized  for  the  purposes  specified  in  subdivision 
1  of  paragraph  first  of  section  3  of  this  order  shall  be  expended 
by  the  said  company  and  the  amounts  so  expended  or  any  portion 
thereof  shall  not  be  included  in  or  made  a  part  of  the  said  cost 
of  equipment  as  finally  determined  pursuant  to  the  said  contract 
No.  3  referred  to  in  subdivision  1,  the  company  shall,  forth- 
with after  such  determination,  return  to  the  fund  derived  from 
the  issue  of  bonds  hereby  authorized  the  amount  not  so  included 
in  any  such  determination. 

Fifth.  That  any  sums  accruing  to  the  company,  directly  or 
indirectly,  from  interest  on  the  deposit,  or  from  the  investment, 
of  any  proceeds  of  the  bonds  hereby  authorized  shall  be  considered 
and  accounted  for  as  and  as  though  a  part  of,  but  in  addition  to, 
the  proceeds  of  the  said  bonds;  provided,  however,  that  this  con- 
dition shall  be  without  prejudice  to  any  right  or  claim  which 
the  said  company  may  otherwise  have  against  the  city  of  New 
York,  or  the  city  of  New  York  may  otherwise  have  against  the 
said  company,  by  reason  of  any  obligation  on  the  part  of  the  said 
city  or  the  said  company  under  or  pursuant  to  any  provision 
of  the  said  contract  No,  3. 

Sixth.  That  neither  the  action  of  the  Commission  nor  any  pro- 
vision of  this  order  shall  be  deemed  to  be  in  any  respect  in 
abregation,  limitation  or  modification  of  any  right  of  the  city  of 
New  York  or  of  the  Commission  under  or  pursuant  to  the  said 
contract  No.  3,  or  in  derogation  of  any  of  the  rights  and  powers 


DigilizeflbyGOOgle 


Application  of  Intebbobouoh  R.  T.  Co.  127 

Public  Service  CMatnisaion,  First  District  [Vol.17] 

of  the  Commission  under  BuIxliTision  (6)  of  paragraph  18  of 
article  II  of  contract  No.  3,  or  the  right  of  the  city  of  New  York 
or  the  Commission  to  disallow,  object  to  and  contest  any  items 
of  claimed  expenditure  or  charge  by  the  Interborough  Rapid 
Transit  Company  under  the  provisions  of  contract  No.  3  or  any 
expenditure  of  any  part  of  the  proceeds  of  the  bonds  hereby 
authorized. 

Seventh.  That  neither  the  action  of  the  Commission  nor  any 
proviBJon  of  this  order  shall  be  deemed  to  be  in  any  respect  in 
derogation  or  limitation  of  any  rigjit  and  power  otherwise  poe- 
sessed  by  the  Commission  to  require,  in  a  siibspqiieut  proceeding 
or  by  future  order  in  this  ease,  the  amortization,  reclassification 
of  accounts  or  other  suitable  provision,  as  to  ex[>enditure3  deemed 
to  be  for  purposes  in  the  nature  of  replacements  or  ehai^eable 
under  the  Public  Service  Commissions  Law  to  operating  expenses 
or  income. 

Eighth.  That  the  authority  hereby  given  to  issue  such  bonds 
shall  apply  on)y  to  bonds  issued  by  said  company  on  or  before 
the  3l8t  day  of  December,  1921. 

Section  4.  It  is  ordered.  That  this  order  talte  effect  on  the  23d 
day  of  July,  1918,  and,  except  as  provided  in  paragraph  eighth 
of  section  3  of  this  order  limiting  the  duration  of  the  authority 
to  issue  such  bonds  herein  granted,  continue  in  force  until  other- 
wise ordered  by  the  Commission,  and  that  within  ten  days  after 
service  upon  it  of  a  copy  of  this  order  said  company  notify  the 
Commission  whether  the  terms  of  this  order  are  accepted  and  will 
be  obeyed. 

It  is  further  ordered.  That  the  order  of  the  Commission  made 
and  filed  herein  on  the  27th  day  of  July,  1917,  be  and  the  same 
hereby  is  resettled  and  amended  so  as  to  read  and  provide  as 
above,  and  the  said  order  of  July  27,  1917,  is  hereby  abrogated 
and  this  order  substituted  in  place  thereof. 
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In  the  Matter  of  the  Application  of  Interboeotioh  Rapid 
Tbaksit  Company  for  Authority  to  Issue  and  Dispose  of 
$39,416,000  Fa«e  Amount  of  Three- Year  7  per  cent  Notes 

Case  No.  2306 

(PabUe  Service  Commisaion,  First  District,  Julj  23,  1918) 

AppUcation  by  a  transportation  coiporatioii  for  peTinissloii  to  iasae  certain 
of  its  short  term  note*. 

The  Interborough  Rapid  Transit  Company  on  June  29,  1918,  aa 
amended  July  19,  1918,  petitioned  tJie  Commission  for  authoritv  to 
issue  t^SS, 416,000  f«ce  vat\te  of  its  7  per  cent  notes,  convertible  into  6  per 
cent  bonds  at  S'IV2  per  cent  of  face  value.  A  hearing  having  been  had, 
npon  the  facts  adduced  the  petition  was  granted  with  conditions  and 
restrictions  speciGcally  set  forth  in  the  order. 

By  the  Commission. —  Section  1.  Application  having  been 
made  to  the  Public  Service  Commission  for  the  First  District  by 
Interborough  Rapid  Transit  Company  by  its  petition  dated  and 
verified  June  29,  1918,  as  amended  July  19,  1918,  for  the  con- 
sent of  the  Commission  to  the  issuance  by  said  company  of 
$39,416,000  face  value  of  7  per  cent  notes,  dated  as  of  July  1, 
1918,  maturing  July  1,  1921,  convertible  at  maturity  into  5  per 
cent  bonds  of  said  company  at  87%  per  cent  of  the  face  value  of 
said  bonds,  the  issue  of  which  is  claimed  to  be  necessary  for 
purposes  in  said  petition  set  forth;  and  a  hearing  having  been 
duly  had  upon  said  petition  before  the  Commission,  Hon.  Oscar 
S.  Straus,  chairman,  Travis  H.  Whitney,  Charles  S.  Hervey, 
Frederick  J.  H.  Kracke  and  Charles  Bulkley  Hubbell,  Commisr 
sioners,  presiding,  James  L.  Quackenbush,  Esq.,  appearing  for 
the  Interborough  Rapid  Transit  Company,  and  William  P.  Burr, 
corporation  counsel,  and  John  F.  Collins,  Esq.,  assistant  corpora- 
tion counsel,  appearing  for  the  city  of  New  York,  arid  the  Com- 
mission having  heard  the  testimony  and  documents  presented 
together  with  the  argument  of  counsel  and  due  consideration  of 
the  same  having  been  had,  and  it  being  now  the  opinion  of  the 
Commission : 
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1.  That  the  money  to  be  procured  by  the  isBue  of  notes  of  the 
Interborongh  Rapid  Tranait  Company  to  the  amount  of  $39,- 
416,000  face  value  payable  at  a  period  of  more  than  twelve 
months  after  the  date  thereof  is  necessary  to  and  reasonably 
required  by  said  company  for  the  acquisition  of  property  or  for 
the  oonstruction,  completion,  extension  or  improvement  of  its 
facilities,  and  particularly  the  purposes  which  are  hereinafter 
stated  in  this  order;  and 

2.  That,  except  as  to  the  following  specified  amounts  of  said 
notes  authorized  to  be  issued  hereunder  to  procure  money  to  be 
applied  to  the' purposes  following,  to  wit: 

(1)  $2,000,000,  or  bo  much  thereof  as  may  be  necessary,  to 
pay  the  cost  of  replacements  not  due  to  wear  and  tear  from 
operation  and  necessitated  by  the  modification  or  reconstruction 
of  the  existing  power  house,  substations,  transmission  lines  or 
electrical  apparatus  of  the  existing  Manhattan  Eailroad; 

(2)  $1,773,720,  or  so  much  thereof  ag  may  be  neceesary,  to 
pay  expenses  of  sale  of  notes  hereby  authorized  and  to  make  up 
discount;  said  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income; 

Section  2.  It  is  ordered,  That  the  Public  Service  Commission 
for  the  First  District  does  hereby  authorize  the  issue  by  said 
Interborough  Sapid  Transit  Company  of  $39,416,000  face 
value  of  principal  of  notes  of  said  company  dated  as  of  July  1, 
1918,  maturing  July  1,  1921,  bearing  interest  at  7  per  cent  per 
annum,  payable  semi-annually,  secured  by  5  per  cent  bonds  of 
the  Interborough  Bapid  Transit  Company  issued  under  its  first 
and  refunding  mortgage  dated  March  20,  1913,  maturing  Janu- 
ary 1,  1966,  authorized  to  be  issued  by  this  Commission  by  its 
certain  orders  made  and  filed  July  23,  1918,  in  Cases  Nos.  2182' 
and  2218,  deposited  as  collateral  security  for  the  payment  of 
the  said  notes,  and  the  said  notes  being  redeemable,  in  whole  or 
in  part,  if  approved  or  bo  directed  by  the  Commission,  at  105 
per  cent  of  the  face  value  of  said  notes  besides  accrued  interest 
provided  the  company  has  or  may  secure  funds  available  there- 
for and  convertible  at  maturity  of  said  notes  into  said  bonds  at 
87^  per  cent  of  the  par  or  facp  value  of  said  bonds. 
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Section  3.  It  is  ordered,  That  eaid  issue  of  notes  is  authorized 
upon  the  conditiona  following  (each  of  which  is  hereby  specific- 
ally made  a  condition  of  the  approval  and  iasne  of  notes)  bnt 
not  otherwise,  to  wit ; 

First.  That  the  said  Interborough  Rapid  Transit  Company 
shall  sell  the  said  notes  hereby  authorized  bo  as  to  net  the  said 
company  not  lees  than  95^  per  cent  of  the  face  value  of  the 
principal  thereof  besides  interest  accrued  thereon,  and  that  the 
proceeds  thereof  shall  be  deemed  to  be  proceeds  of  the  said  bonds 
deposited  as  collateral  security  for  the  paymait  of  said  notes  and 
that  the  said  proceeds  of  said  notes  shall  be  used'  when  and  aa 
ready  and  be  applied  only  to  the  following  purposes,  that  ia 
to  say: 

(1)  To  pay  the  cost  of  equipment  of  the  rapid 
transit  railroad  under  and  pursuant  to  a  certain 
contract  (referred  to  hereinafter  as  contract 
No.  3)  dated  March  19,  1913,  between  the  city  of 
New  York,  acting  by  the  Public  Service  Commis- 
sion for  the  First  District,  and  the  Interborough 
Rapid  Transit  Company  as  such  coat  may  be 
determined  pursuant  to  said  contract  including 
in  such  equipment  any  improvement,  reconstruc- 
tion, modification  or  change  authorized  by  said  con- 
tract dated  March  19,  1913,  and  made  pursuant 
thereto  of  the  power  bouses,  substations  or  other 
electrical  equipment  fonning  part  of  the  existing 
equipment  of  rapid  transit  railroads  now  leased  to 
and  operated  by  the  Interborough  Rapid  Transit 
Company  under  contracts  known  and  described  as 

contract  No.  1  and  contract  Na  2 $20,229,762 

(2)  To  pay  the  actual  cost  of  plant  and  Btruc- 
ture  and  of  equipment  of  third  or  additional  tracks 
upon  lines  of  elevated  railroad  of  the  Manhattan 
Railway  Company  (leased  to  and  operated  1^  the 
Interborough  Rapid  Transit  Company)  under  and 
pursuant  to  a  certificate  authorizing  the  construo- 
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tion,  maintenaiice  and  operation  of  such  third  or 
additional  tracks  granted  to  said  company,  dated 
March  Id,  1913,  as  such  actnal  cost  may  be  detei^ 
mined  purenant  to  such  certificate,  including 
modifications,  reconstructions,  improvements  or 
betterments  of  existing  stmctnres  of  the  Man- 
hattan Railway  Company  to  facilitate  construc- 
tion or  use  of  said  plant  and  struotare  under 
such  certificate  other  than  repairs,  maintenance 
or  replacements  but  not  including  replacements 
not  due  to  wear  and  tear  from  operation  and 
necessitated  1^  the  modification  or  reconstruc- 
tion of  existing  structures  of  the  Manhattan  Rail- 
way Company  to  facilitate  the  construction  or  use 
of  said  plant  and  structure  or  of  said  equipment 
under  such  certificate $11,771,387 

(3)  To  pay  the  actual  cost  of  plant  and  structure 
and  of  equipment  of  the  extensions  of  lines  of  ele- 
vated railroads  of  the  Manhattan  Railway  Com- 
pany (leased  to  and  operated  by  the  Interborough 
Rapid  Transit  Company)  under  and  pursuant  to  a 
certificate  granted  to  said  company  and  dated 
March  19,  1913,  authorizing  the  construction, 
maintenance  and  operation  of  such  extensions  in 
conjunction  with  the  existing  Manhattan  railroad 
and,  through  trackage  agre^nents,  in  conjunction 
with  parte  of  the  municipal  railroads  specified  in 
said  certificate,  as  such  actual  cost  may  be  deter- 
mined pursuant  to  such  certificate,  including 
replacements,  substations  or  renewals  not  due  to 
wear  and  tear  from  operation  and  necessitated  by 
tlie  reconstruction  of  parts  of  the  existing  struc- 
tures of  the  Manhattan  Railway  Company  for  the 
purpose  of  physically  connecting  the  same  with 

said  extension 8,250,131 

(4)  To  pay  the  cost  of  the  improvements,  recon- 
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struetioDs  or  changes  to  the  power  house,  sub- 
stations, tranBmission  lines  and  electrical  apparatus 
required  in  connection  therewith  now  fonning  part 
of  and  supplying  the  lines  of  the  existing  Man- 
hattan railroad  (other  than  repairs,  maintenance 
or  replacements),  which  shall  be  necessary  to  pro- 
vide additional  power  for  the  operation  of  the 
extensions  (including  trackage  rights)  and  the 
additional  tracks  authorized  by  said  certificates 
dated  Harch  19,  1918,  hut  including  replacements 
not  due  to  wear  and  tear  from  operation  and  neces- 
sitated by  the  modification  or  reconstruction  of 
said  existing  power  house,  substations,  transmis- 
sion lines  or  electrical  apparatus  to  facilitate  such 
purpose: 

For  such  improrement $391,000 

For  such  replacements  so  included,  not  exceed- 
ing           2,000,000 

(5)  For  the  expenses  of  the  sale  of  the  notes 
hereby  authorized  and  to  make  up  the  discount  or 
deficiency,  if  any,  in  the  amount  realized  upon  the 
eale  to  net  not  less  than  95\^  per  cent  of  par  of 
the  notes  sold  for  the  pnrpoaes  specified  in  sub- 
divisions (1),  (2),  (3)  and  (4)  of  this  paragraph 
of  this  section,  to  be  applied  pro  rata  for  the  pur- 
poses therein  stated,  not  exceeding  the  sum  of. 1,773,720 


$39,416,000 


Second.  That  all  of  the  notes  hereby  authorized  shall  be 
amortized  prior  to  the  maturity  of  the  said  bonds  securing  the 
same  out  of  the  income  of  the  Interborough  Rapid  Transit  Com- 
pany; provided,  however,  thst  sach  amortization  may  be  effected 
through  the  operation  of  the  sinking  fund  provided  for  by  the 
terms  of  the  aforesaid  first  and  refunding  mortgage  dated 
March  20,  191S;  and  provided  furthermore  that  all  the  notes  or 
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bonds  of  which  the  proceeds  are  to  be  used  to  pa;  the  cost  of 
said  replacementB  under  authority  of  subdivisioii  (3)  of  para- 
grai^  first  of  this  eection  shall  be  thus  amortized  out  of  the 
income  of  the  company  and  redeemed  and  cancelled  by  it  in  the 
manner  and  at  the  rate  provided  by  the  said  mortgage;  that  so 
part  of  the  sum  set  aside  for  the  amortization  of  the  said  notes 
or  bonds  issued  to  pay  the  cost  of  said  replacements  shall  be  in 
any  way  charged  against  the  city  of  New  York  or  its  share  or 
interest  in  the  income  or  earnings  of  the  railroads  under  the 
prorisiiHis  of  the  certificates  hereinbefore  referred  to;  and  that 
no  part  of  the  said  replacements  or  the  cost  thereof,  when  amort- 
ized as  above  provided,  shall  be  credited  to  the  capital  account 
of  the  said  company. 

Third.  That  the  said  company  shall  keep  separate,  true  and 
accurate  accounts  showing  the  receipt  and  application  in  detail 
of  the  proceeds  of  the  sale  or  disposal  of  the  notes  hereby  author- 
ized to  be  issued  and  on  or  before  the  twentieth  day  of  each  month 
the  company  shall  make  and  file  with  the  secretary  of  the  Com- 
mission verified  reports  to  the  Commission  stating  the  sale  or 
sales  of  the  said  notes  during  the  previous  month,  the  terms  and 
conditions  of  sale,  the  moneys  realized  therefrom  and  the  use 
and  application  of  said  moneys  toward  the  separate  purposes 
specified  in  paragraph  first  above;  and  said  accounts,  vouchers 
and  records  shall  be  open  to  audit  and  may  be  audited  from  time 
to  time  by  accountants  and  examiners  designated  for  such  pur- 
pose by  the  Commission. 

Fowth.  In  case  any  of  the  proceeds  of  the  above-mentioned 
notes  hereby  authorized  for  the  purposes  specified  in  subdivision 
(1),  paragraph  first  of  section  3  of  this  order  shall  be  expended 
by  the  said  company  and  the  amounts  so  expended  or  any  por- 
tion thereof  shall  not  be  included  in  or  made  a  part  of  the  cost 
of  equipment  as  finally  determined  pursuant  to  the  said  contract 
'So.  3  referred  to  in  subdivision  (1),  the  company  shall  forthwith 
after  such  determination  return  to  the  fund  derived  from  the 
issue  of  notes  hereby  authorized  the  amount  not  so  included  in 
any  such  detennination. 
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Fifth.  In  case  any  of  the  proceeds  of  the  aforemoitioned  notes 
hereby  aathorized  for  the  pTuposes  specified  in  sabdiTisions  (2) 
or  (3)  of  paragraph  first  of  section  3  of  this  order  shall  be 
expended  by  the  said  company  and  the  amonnt  so  expended  or 
any  portion  thereof  dull  not  be  included  in  or  made  a  part  of  the 
actual  cost  as  finally  determined  pursuant  to  the  certificate 
described  in  subdivision  (2)  or  sabdiviaion  (8),  the  company 
shall  forthwith  after  such  determination  retom  to  the  fond 
derived  from  the  issue  of  notes  hereby  authorized  the  amount 
not  so  included  in  any  such  determination.  None  of  the  proceeds 
of  the  aforementioned  notee  hereby  aathorized  for  purposes 
specified  in  subdivision  (4)  of  paragraph  first  of  section  3  of  this 
order  shall  be  expended  by  the  said  cranpany  lor  any  of  the  pur- 
poses specified  therein  nnlees  the  company  shall  at  least  ten  days 
prior  to  such  expenditure  file  with  the  Commission  a  statement 
showing  the  estimate  amount  of  such  proposed  expenditure  and  the 
application  thereof,  together  with  such  plans  or  drawings  as 
may  be  necessary  to  show  the  application  and  proposed  use 
thereof.  In  case  any  of  the  proceeds  of  the  aforementioned  notes 
hereby  authorized  for  the  purposes  specified  in  subdivision  (4) 
of  paragraph  first  of  section  3  of  this  order  shall  be  expended 
by  said  c(Hnpany  and  the  Commission  or  the  court  on  review  of 
an  order  of  the  Commission  shall  determine  that  the  amount  so 
expended  or  any  portion  thereof  has  been  exp^ided  for  a  purpose 
not  specified  in  said  subdivision  (4)  the  company  shall  forthwith 
after  such  determination  return  to  the  fund  derived  from  the 
issue  of  notes  herel^  authorized  the  said  amount  so  disallowed. 

Sixth.  That  at  the  time  fixed  in  the  said  additional  track 
certificate  dated  March  19,  1913,  for  the  presentation  to  the 
Commission  of  a  statement  showing  the  actual  cost  of  plant  and 
structure  and  of  equipment,  the  company  shall  file  with  the 
Commission  a  statement  in  writing  setting  forth  in  detail  the 
cost  of  all  property  replaced  or  abandoned  in  connection  with 
the  improvements  paid  for  out  of  the  proceeds  of  notes  hereby 
authorized  or  bonds  authorized  for  the  same  purpose  by  the  order 
of  March  20,  1913,  made  in  Case  No.  1614. 
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8«v«nih.  That  DOthing  in  this  order  diall  prejudice  an;  ri^t 
otherwiae  possessed  by  the  city  of  New  York  or  the  Commission 
(1)  to  object  to  any  expenditure  of  proceeds  of  the  notes  hereby 
authorized  or  bonds  authorized  by  the  order  of  March  20,  1913, 
made  in  Case  No.  1614,  included  in  any  statement  required  to  be 
presented  to  the  Commission  pursuant  to  the  additional  track 
certificate  or  extenaJon  certificate  dated  March  19,  1913,  ot  (2) 
to  investigate  farther  and  to  question  and  reject  as  a  claimed 
credit  or  chai^  under  the  contract  betwerai  the  city  of  Ncnr 
Yoi^  and  the  Inteiborongh  Kapid  Transit  Company,  dated 
Uarch  19,  1918,  or  the  said  certificates,  any  expenditure  of  pro- 
ceeds of  auch  notea,  or  any  part  thereof,  even  thouf^  claimed 
hy  the  company  to  have  been  made  for  purposes  specified  in 
Bubdiviflion  (4)  of  paragraph  first  of  section  3  of  this  order  or 
subdiTision  (7)  of  paragraph  first  of  section  5  of  the  order  of 
March  20,  1913,  made  and  filed  in  Case  No.  1614,  except  that 
as  to  the  70,000  kilowatt  turbine  proposed  to  be  installed  at  74th 
street  power  station  referred  to  in  the  petition  of  February  19, 
1917,  the  Commission  approves  the  iDHtallation  of  such  unit  sa 
being  generally  necessary,  reserving,  however,  for  such  further 
investigation,  the  detail  of  expenditures  for- the  purpose  of  instal- 
lation and  the  extent  to  which  such  expendittires  shall  be  deemed 
to  have  been  made  for  purposes  in  the  nature  of  replacements 
as  aforesaid. 

Ei^th.  That  any  sums  accruing  to  the  company,  directly  or 
indirectly,  from  interest  on  the  deposit,  or  from  the  investment, 
of  any  proceeds  of  the  notes  hereby  authorized  shall  be  considered 
and  accounted  for  as  and  as  though  a  part  of,  but  in  addition  to, 
the  proceeds  of  the  notes;  provided,  however,  that  this  condition 
shall  be  without  prejudice  to  any  right  or  claim  which  the  said 
company  may  otherwise  have  against  the  city  of  New  York,  or 
the  city  of  New  York  may  otherwise  have  against  the  said  com- 
pany, by  reason  of  any  obligation  on  the  part  of  the  said  ci^ 
or  the  said  company  under  or  pursuant  to  any  provision  of  a 
certain  contract  dated  March  19,  1913,  between  the  city  of  New 
York,  acting  by  the  Public  Service  ConimisBion  for  the  First 
Diftrict,    and  the  luterborough  Kapid   Transit   Company,    or 
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under  tlie  additional  track  certificate  or  extension  certificate  dated 
March  19,  1913,  hereinbefore  referred  to. 

NirUh.  That  neither  the  action  of  the  Conuniasion  nor  any 
provision  of  this  order  shall  be  deemed  to  be  in  any  respect  in 
derogation  or  limitation  of  any  right  and  power  otherwise  pos- 
sessed by  the  Commission  to  require  a  subsequent  proceeding  or 
by  future  order  in  this  ca^e,  the  amortization,  reclassification  of 
accounts  or  other  suitable  provision  as  to  expenditures  deemed 
to  be  for  purposes  in  the  nature  of  replacements  or  chargeable 
under  the  Public  Service  Commissions  Law  to  operating  expenses 
or  income. 

Tenth.  That  the  authority  hereby  given  to  issue  such  notes 
hereby  authorized  shall  apply  only  to  notes  issued  by  the  said 
company  on  or  before  the  Slst  day  of  December,  1918. 

Section  4,  It  is  ordered,  that  this  order  take  effect  on  the 
23d  day  of  July,  1918,  and  except  as  provided  in  paragraph 
tenth  of  section  3  of  this  order  limiting  the  duration  of  the 
authority  to  issue  such  notes  herein  granted,  continue  in  force 
until  otherwise  ordered  by  the  Commission,  and  that  within  ten 
days  after  service  upon  it  of  a  copy  of  this  order,  the  said  com- 
pany shall  notify  the  Commission  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeiyed. 
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Jn  the  Matter  of  the  Hearing  on  the  Motion  of  the  Com- 
misBion  on  the  Question  of  Improvement  in  and  Additiona  to 
the  Service,  Equipment,  Regulations  and  Practices  of  the 
Statxn  Island  Rapid  Tbaksit  Railway  Company,  the 
Statbn  Island  Railway  Company,  the  Richmond  Light  and 
Raileoad  Company,  and  the  Statbn  Island  Midland  Rail- 
way Company,  in  Reepect  to  the  Transportation  of  Passengers 
on  Their  Respective  Lines  in  the  Borough  of  Richmond,  and 
Particularly  to  and  from  the  Shipbuilding  Plants,  Other 
IndufitriaJ  Plants,  and  Other  Points  of  Govermental  Interests 
or  Activity 

Case  No.  2274 

(Public  Service  Commiuion,  First  Diatrict,  Jul;  24,   1918) 

ProcMdlnx  initiated  by  tba  Commlaaion  in  nUtlon  to  tmuportatloii  coipora- 
timu  on  Staten  laUnd. 

The  purpose  of  thie  proceeding  ia  to  increase  tile  important  facllitiea 
of  transportalion  on  Ststen  Island  and  to  maJce  tliem  both  adequate  and 
safe.  Wbile  the  questions  herein  ccmsidered  deal  more  particularly  irlth 
the  conditions  obtaining  as  to  the  elei^tric  lines  the  conditions  of  all  the 
agencies  of  passenger  transportation  on  the  island  are  considered  and 
passed  upon  in  the  opinion  herein,  npon  which  opinion  the  order  is  made 
The  improTOiHDt  in  and  addition  to  the  service,  equipment,  regulations 
and  practices  ol  the  Staten  Island  Rapid  Transit  Bailway  Company  and 
of  other  transportation  corporations  in  the  borough  of  Richmond  passed 
npon  in  r^ard  to  the  transporting  of  passengers  on  their  respective 
lines,  eepecially  to  and  from  the  shipbuilding  plants  and  other  industrial 
establishments  and  points  of  governmental  interest  or  activities.  The 
effect  of  the  unusual  war-time  demands  and  unprecedented  oosti  of 
operation  considered.  The  hearings  herein  cover  two  phases,  to  wit: 
the  service  furnished  in  transporting  employees  and  others  having 
business  with  the  shipbuilding  plants,  and  the  safety,  adequacy  and 
suitability  of  the  rolling  equipment,  the  shop  facilities  and  the  inspec- 
tion, repair  and  maintenance  of  the  street  railroads  <m  the  island. 
Order  made. 

Keackb,  Commissioner. —  This  proceeding  concerns  the 
pdequacy  and  safetv  of  the  service  and  equipment  of  the  street 
mrface  and  steam  railroads  on  Staten  Island.    For  reasons  hete- 
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inafter  explained,  this  memoraudnm  deals  more  particularly 
with  the  conditions  obtaining  as  to  the  electric  lines;  bat  as  to 
all  the  agencies  of  passenger  transportation  now  available  within 
Itichmond  borough,  the  conditions  summarized  in  this  opinion 
seem  dearly  to  call  for  the  immediate,  affirmative  and  energetic 
action  of  the  various  public  authorities,  to  tbe  end  tliat  these 
important  facilities  of  transportation  may  be  speedily  made  both 
adequate  and  safe. 

The  conditions  disclosed  by  this  inquiry,  initiated  by  the  C<Mn- 
mission  upon  its  own  motion,  are  such  that  the  companies  can 
hardly  be  expected  to  deal  with  all  of  them  adequately,  alone 
and  from  their  own  reeoureea.  The  conditions  are  so  unusual 
and  the  demands  so  emergent  that  the  ordinary  regulative  powers 
of  the  Commission,  under  the  applicable  provisions  and  limi- 
tations of  the  State  laws,  can  hardly  avail  to  accomplish  by  com- 
pulsion all  that  is  needed  —  matters  which  require  most  plainly 
the  concerted  and  cooperate  action  of  various  public  authorities. 
This  memorandum  has  been  prepared  to  summarize  the  con- 
ditions, and  indicate  the  lines  along  which  solution  will  of  neces- 
sity proceed.  In  so  far  as  the  exercise  of  the  powers  vested  in 
the  Commission  can  avail,  an  order  covering  matters  in  that 
category  is  herewith  recommended  for  adoption. 

The  transportation  facilities  on  Staten  Island  have  never  been 
of  an  urban  qualify ;  and  from  the  time  when  the  amalgamation 
of  Richmond  county  into  the  cify  of  New  York  subjected  the 
long  hauls  on  the  Staten  Island  lines  to  the  five-cent  fare  limit- 
ation prescribed  by  the  State  laws  applicable  to  inter-city  trans- 
portation, the  Staten  Island  surface  railroad  companies  have  beeu 
apparently  denied  the  means  of  procuring  the  adequacy  of 
revenues  which  is  essential  for  permanent  adequacy  and  suffi- 
ciency of  service.  Notwithstanding  the  fact  that  the  conditions 
obtaining  in  many  parts  of  Staten  Island,  as  to  distances,  grades, 
volume  of  travel,  and  the  like,  are  clearly  suburban  rather  than 
urban  in  character,  and  do  not  lend  themselves  readily  to  the 
maintenance  of  the  low,  uniform  rate  of  fare  which  the  law  has 
made  the  legal  ri^t  of  city  dwellers,  the  incorporation  of  Staten 
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Island  into  the  greater  city  has  automatically  operated  to  restrict 
tile  company  to  a  rate  of  fare  and  basis  of  charge  designed  for 
macfa  more  compact  areas,  much  shorter  hauls,  and  much  heavier 
traffic. 

Not  (mly  have  the  companies  found  themselves  confronted 
with  the  provisions  of  State  laws  prescribing  the  rate  of  fare 
chargeable  for  transportation  within  the  limits  of  a  single  city, 
but  they  have  voluntarily  subjected  themselves  to  more  barden- 
some  and  less  escapable  limitations,  in  their  quest  for  new  fran- 
chises. From  the  statutory  limitations,  relief  could  be  afforded 
by  the  action  of  the  Commiasion ;  but  the  companies  have  hound 
themselves  by  fare  provisions  in  franchise  grants,  from  which 
relief  may  not  be  had  without  the  consent  of  the  franchise-grant- 
ing authority,  the  city  of  New  York.  Matter  of  Quinby  v.. 
Public  Service  Commission,  223  N.  Y.  229.  In  this  respect, 
the  Staten  Island  companies  have,  by  their  own  action,  placed 
themselves  within  the  scope  of  what  was  said  by  this  Commis- 
sion on  June  6,  1918,  in  the  Third  Avoiue  Railway  Company 
case  (St.  Dept.  Hep.,  Advance  Sheet  No.  96,  p.  54) : 

"That  many  or  all  of  these  petitioning  ctnnpanies,  and  the 
'  System '  which  they  make  up,  need  additional  revenue  or 
,  diminished  expenditure,  during  the  abnormal  period  of  high 
operating  costs,  we  have  no  disposition  to  deny.  It  is  a  duty 
resting  upon  the  proper  public  authorities,  of  which  one  instru- 
mentality is  this  Commission,  to  secure  to  these  companies  an 
adequate  rate  for  the  service  rendered  —  a  rate  which,  if  the 
volume  of  traffic  be  adequate,  will  yield  a  sum  sufficient  to 
maintain  the  service,  preserve  the  property  from  deterioration, 
and  reward  the  investors  with  a  fair  return,  upon  their  outlay. 
But  it  may  be  pointed  out  that  the  difficulties  of  these  companies 
are  largely  of  their  own  creation.  We  do  not  refer  now  to  the 
era  of  pyramid  financing,  gross  overcapitalization,  wasteful 
expenditures,  and  the  payment  of  dividends  at  the  expense  of 
the  upkeep  of  the  property.  All  of  those  incidents  of  earlier 
management  are  still  having  their  effects,  although  such  offenses 
against  safe  investment  and  good  service  have  now  been  ended 
by  the  enactment  of  the  Public  Service  Commissions  Law. 
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"  The  difficulties  of  these  companies  as  to  francliise  terms  are 
of  their  own  seeking.  It  is  a  matter  of  public  recollection  and 
record  that  the  franchises  were  not  forced  upon  reluctant  and 
unwilling  companies  hy  rapacious  municipalities  which  over- 
powered their  capacity  for  resistance.  The  companies,  at  the 
instance  of  their  boards  of  directors  and  bi^  officials,  songht 
these  and  similar  franchises,  fare-limitations  and  all ;  they 
plotted  for  them,  schemed  for  them,  dickered  for  them,  gave 
concessions  and  gained  advantages,  got  something  which  they 
thought  they  wanted,  something  which  they  could  capitalize  and 
overcapitalize,  long-term  rights  to  use  and  occupy  pivotal  streets 
and  avenues  of  the  world's  richest  City.  They  gained  favorable 
terms  and  for  the  sake  of  them  accepted  some  terms  which  have 
now  proved  unfavorable,  at  least  temporarily.  But  by  the  same 
legal  concept  (People  v.  O'Brien,  111  N.  T.  1)  which  has  long 
denied  the  right  of  the  municipality  to  impair  or  modify  that 
franchise  without  the  consent  of  the  company,  the  company  now 
finds  itself  unable  to  obtain  a  modiScation  of  a  vital  franchise 
term  without  the  municipality's  consent.  The  rule  thus  fairly 
works  both  ways,  and  the  company  has  no  right  to  expect  that  a 
Commission  created  for  the  purpose  of  determining  the  reason- 
ableness of  rates  should  serve  to  relieve  the  company  from  tem- 
porarily '  unprofitable  terms '  to  which  it  perhaps  '  ill-advisedly 
agreed '  in  order  to  obtain  street  rights  which  it  deemed  of 
priceless  value.  The  Commission  may  well  determine,  undeT 
proper  circumstances,  what  a  company's  rate  or  fare  ought  to  be, 
but  for  release  from  a  contract  term,  the  company  can  hardly 
complain  if  it  ie  required  to  repair  to  the  municipality  with 
which  it  made  the  contract.  It  was  the  company's  solemn  con- 
tract, not  the  Commission,  whici  gave  the  municipality  an  essen- 
tial part  in  the  mechanism  and  procedure  for  any  readjustment 
of  the  company's  rates. 

"  By  these  companies'  own  choice,  the  local  municipality  has 
■both  a  power  and  a  responsibility,  and  no  resort  to  a  frag* 
mentary  plan  of  charging  for  transfers  should  avail  to  enable 
these  companies  now  to  avoid  dealing  with  the  municipality  as 
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to  tlie  terms  aod  conditiona  on  which  a  modification  as  to  fares 
will  be  permitted.  The  city  may  be  unqualifiedly  willing  that 
an  increased  fare  on  all  surface  and  rapid  transit  lines  shall  be 
temporarily  charged ;  it  may  be  willing  to  consent  to  such  an 
increase  in  return  for  terms  and  concessions  of  present  or  future 
public  advantage;  or  it  may  not  be  willing  to  release  the  com- 
panies from  their  contract  obligation  at  all  The  matter  of  terms 
rests  with  the  municipality,  because  the  companies  wanted  the 
franchise  so  much  that  they  bargained  on  the  subject  of  fare 
and  agreed  to  be  ever  bound  by  a  five-cent  limitation,  at  the 
City's  option.  When  the  franchise  limitations  no  longer  stand 
in  the  way,  the  companies  may  come  to  the  Commission  for  the 
fixation  of  a  reasonable  and  adequate  rate,  notwithstanding 
statutory  barriers." 

EmetlQEncy  CoBDiTions  AND  Wab-Time  Nxeds 
In  ordinary  times  and  under  ordinary  conditions,  the  operating 
factors,  coupled  with  financial  conditions  inherited  from  past 
management,  would  make  the  providing  of  adequate  and  safe 
rolling  stock,  equipment  and  service  on  these  Staten  Island  lines 
a  difficult  and  cantinuing  problem,  demanding  the  earnest  efforts 
of  the  officers  of  the  company  and  the  public  authorities.  Under 
the  unusual  war-time  demands  and  in  the  period  of  unprece- 
dented costs  of  operation,  the  continuance  of  service  at  all  is 
becoming  a  real  problem,  because  rolling  stock  and  equipment 
are  fast  approaching  a  point  where  continuance  of  operation 
means  the  assumption  of  a  very  real  risk  of  serious  danger. 

Since  the  United  States  entered  the  war,  several  great  ship- 
bnilding  plants  have  been  located  on  Staten  Island,  and  other 
plants  already  in  existence  have  increased  their  capacity  many 
fold.  Other  industries  and  plants  ministering  directly  to  the 
efficiency  of  the  United  States  in  the  war  have  come  into  being 
on  Staten  Island.  A  great  base  hospital  has  been  built  at  Fox 
HiUs.  Encampments  have  been  established  and  the  personnel 
of  coast  defenses  multiplied.  The  shipping  industry  has  boomed 
along  the  waterfront,  and  the  whole  island  has  become  little 
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lees  thao  a  vital  base  depot  for  both  the  naval  and  military 
servicea  of  the  United  Statea  and  their  accessory  induatries. 

These  conditions  have,  naturally  and  unavoidably,  intensified 
the  need  for  adequate  transportation  facilities  for  the  permanent 
population  of  the  Island,  and,  particularly,  for  the  workers  to 
and  from  these  plants.  The  demands  upon  the  facilities  of  the 
existing  companies,  by  the  increase  of  population  and  of  industry, 
have  been  greater  than  ever  before,  and  the  already  serious  prob- 
lem of  service  has  been,  and  unfortunately  has  continued  to  be, 
a  formidable  one;  and  has  engaged  the  attention  of  the  com- 
panies, the  Commission,  the  United  States  Shipping  Board,  and 
the  National  Railroad  Administration. 

The  Policy  of  thb  Cohmission  with  Respect  to  Public 
Utility  Skevicb  in  War  Time 

Even  in  the  absence  of  these  factors  of  special  relationship  to 
the  all-important  shipbuilding  industry  and  the  activities  of  the 
military  and  naval  forces  of  the  United  States,  the  maintenance 
of  adequate  service  on  these  lines,  and  the  adoption  of  such 
measures  as  the  emergency  may  make  imperative  to  that  end, 
would  warrant  the  most  earnest  consideration  and  action  of  the 
Commission  and  other  public  authorities.  In  the  Third  Avenue 
Railway  Company  decision,  already  quoted  from,  this  Commis- 
sion made  known  its  point  of  approach  to  this  problem : 

"  This  Commission  has  a  very  great  interest,  io  bdialf  both 
of  the  travelling  and  investing  public,  in  seeing  to  it  that  our 
transportation  facilities  are  not  impaired  and  crippled,  because 
of  a  new  and  temporary  disparity  between  revenues  and  war- 
time expenditures.  The  public  cannot  afford  to  let  its  trans- 
portation lines  and  their  equipment  go  to  rack  and  ruin  during 
the  war,  because  of  thd  inadequacy  of  the  earnings,  under  exist- 
ing rates,  to  meet  operating  costs  and  enable  proper  upkeep  of 
the  corporate  proper^  uaed  in  the  public  service.  The  public 
cannot  afford  to  have  public  utility  revenues  so  far  depleted, 
during  an  emergency  period  of  several  years,  that  even  after  due 
allowance  has  been  made  for  the  fact  that  in  times  like  these  all 
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individuals  and  corporations  are  having  to  bear  a  Btare  of  the  com- 
mon burdens,  the  conditions  of  public  utility  investment  have 
beccHne  so  onremunerative  and  unattractive  as  to  make  prohibitive 
the  coBt  of  money  for  new  construction  and  to  discourage  capital 
from  continuing  in  the  public  utility  field.  If  transportation 
service  in  this  City  is  to  be  continued  on  any  ^cient  or  endur- 
able basis,  during  the  war  and  afterwards,  the  proper  public 
autboritiea  must  squarely  face  and  act  upon  their  responsibility 
for  conserving  the  corporate  income  of  essential  utilities,  even 
through  the  granting,  where  necessaiy,  of  proper  applications 
for  emergenff^  relief  during  the  war  period." 

Thb  Stbam  Bailboads  and  the  Federai.  Rbspohbibilitt 
The  steam  railroad  lines  do  not  approach  so  closely  the  points 
at  which  ^ipyard  workers  may  conveniently  get  on  and  off 
transportation  lines  as  do  the  surface  trolleys,  which  run  past 
the  doors  of  some  of  the  principal  plants.  The  steam  railroads 
on  Staten  Island  are  owned  and  operated  by  the  Baltimore  and 
Ohio  Railroad  Company  and  are  subsidiaries  thereof.  The 
Baltimore  and  Ohio  Railroad  Company  is  now  under  the  control 
and  operation  of  the  Director-General  of  Railroads,  for  all  par- 
poses  connected  with  the  war,  and  thus  the  steam  railroads  of 
Staten  Island  are  virtually  under  the  same  Federal  control,  or 
may  readily  be  placed  thereunder,  if  the  Federal  authorities  find 
and  feel  that  serviea  inadequate  for  the  increased  war-time  needs 
is  being  furnished. 

In  view  of  the  fact  that  the  Directoi^eneral  of  Railroads  has 
justified  his  taking  over  of  the  intra-etate  and  intra-city  lines  so 
largely  on  grounds  related  to  adequacy  and  safety  of  service  for 
workers  in  war  industries,  it  has  been  felt  by  this  CommisBion 
that  the  United  States  Railroad  Administration  and  other 
Federal  Departments  might  be  relied  upon  to  direct  and  carry 
out  appropriate  action  for  all  necessary  changes  and  improve- 
ments in  the  faciliti^  and  service,  on  the  steam  railroad  lines  of 
Staten  Island.  In  a  number  of  respects,  to  which  reference  will 
be  m&de  later  herein,  very  substantial  progress  has  been  attained 
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along  these  lines,  principally  by  the  United  States  Shipping 
Board  and  the  Emergency  Fleet  Corporation,  mostly  although 
not  exclusively  through  the  use  of  facilities  of  water  transporta- 
tion. To  a  decree  this  has  tended  to  relieTe  the  demand  upon  an 
already  overburdened  trolley  system. 

While  the  hearings,  were  in  progress,  some  rearrangements 
in  the  schedules  and  service  of  the  steam  railroads  were  instituted 
at  the  direction  of  the  Commission,  to  facilitate  the  use  of  the 
steam  railroads  by  shipyard  workers.  With  these  betterments 
the  representatives  of  the  United  States  Shipping  Board  and 
Emergency  Fleet  Corporation  expressed  satisfaction,  and  said 
that  if  further  increases  in  service  became  necessary,  they  would 
again  take  the  matter  up  with  the  Commission.  This  they  have 
not  done,  and  the  steam  railroads  have  hardly  done  their  part  to 
relieve  the  congestion  on  the  one-track  trolley-lines,  already  over- 
taxed beyond  right  and  reason. 

This  memorandum  will  not  undertake  detailed  comment  upon 
the  equipment  and  service  of  the  steam  railroads. 

Desire  to  Let  the  Sukface  Lines  Wobk  Oct  thbib  Obvious 
Problems 
The  decision  herein  promulgated  has  been  held  under  advise- 
m^t  by  the  Commission  for  a  time  somewhat  longer  than  the 
usual  practice  would  have  suggested,  in  the  light  of  the  facts 
disclosed  by  the  present  record.  This  has  been  done  primarily 
for  the  reason  that  the  Commission  has  felt  that  the  difficulties 
and  the  deficiencies  of  the  service,  equipment,  organization,  and 
administration,  of  these  street  railroad  companies  are  so  obvious 
and  flagrant,  their  menace  to  national  interests  and  effectiveness 
so  considerable,  and  their  attempted  solution  through  a  mere 
coercive  order  under  the  Commission's  regulatory  powers  so 
inadequate  an  approach  to  the  problan,  that  an  opportunity 
might  well  be  given  to  see  if,  under  the  pressure  of  the  national 
emergency,  the  responsible  operating  officials  and  directors  of  the 
companies  would  not  adopt  such  corrective  measures  as,  within  a 
reasonable  time,  would  result  in  a  rehabilitation  of  the  system 
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as  an  efficient  inBtnunentalitj  of  aervice  to  the  community  which 
its  franchise  covers  and  as  an  aid  to  the  National  Government 
in  facilitating  transit  to  and  from  the  industrial  enterprises 
essential  to  the  prosecution  of  the  war.  The  Commisaion  was 
inclined  to  feel  that  the  managers  of  these  street  railroads  might 
preferably  be  given  coneidcrable  latitude  in  working  out  for 
themselves  the  best  means  for  producing  such  results.  Mean- 
while, the  Conunission's  etaH  has  been  obserring  the  workings 
of  the  street  railroads  to  discern  whether  the  expectations  of  the 
Commission  were  being  realized. 

With  the  exception  of  additional  ears  for  plant  employees 
operated  by  laborers  famished,  and  in  part  paid,  by  the  Govern- 
ment, and  the  installation  of  additional  powet^honse  generating 
equipment,  the  purchase  of-  both  of  which  have  been  or  will  be 
financed  in  large  part  by  the  Federal  Govemm^it,  the  funda- 
mental defieiencies  in  the  equipment,  plant  and  operation  of  this 
system  which  were  revealed  in  the  evidence  given  at  the  puhlie 
hearings  before  the  Commission  and  which  prevent  the  famish- 
ing of  safe  and  reasonably  adequate  service  and  are  fraught 
with  dangers  to  the  traveling  public  and  a  breakdown  of  the 
lines,  still  persist.  As  recently  as  July  11,  1918,  the  Electrical 
Engineer  of  the  Commission  called  attention  to 

"  The  continued  deterioration  of  the  equipment  of  the  Rich- 
mond Light  and  Railroad  Company,  which  condition  is  not  only 
increasing  the  danger  of  operation  on  the  severe  grades  that 
exist  on  Staten  Island,  but  is  already  seriously  affecting  the' 
number  of  cars  that  the  company  is  able  to  keep  in  operation. 

"As  a  typical  instance,  on  Monday,  the  eighth  of  July,  out  of 
a  total  of  over  200  cars  which  the  company  should  have  avail- 
able for  operation,  only  51  could  be  operated;  75  per  cent  could 
not  be  operated  because  of  defects,  or  lack  of  necessary  equip- 
ment for  the  same. 

"  If  conditions  are  to  continue,  it  will  be  only  a  short  time 
when  there  will  be  practically  a  suspension  of  service  on  the 
surface  lines  of  Staten  Island." 

The  Commission,  therefore,  will  now  announce  its  decision 
Staik  Dm-t,  Kept.—  Vou  17        10 
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and  enter  Buch  order  as  aeeme  advisable,  apon  the  basis  of  Uie 
record  made  in  the  proceeding  had  before  it 

ScOPB  OF  THE  HxABINOS 

The  hearings  in  this  proceeding  were  instituted  by  the  Com- 
mission in  an  effort,  through  ascertainment  of  fact  and  subee- 
quent  informal  confer^ce  and  advice,  to  bring  about  a  oo-opera- 
tion  between  the  public  authorities  and  the  Cfflnpany  managers 
m  improving  the  service  and  equipment  to  a  standard  conform^ 
ing  more  nearly  to  the  legal  and  franchise  obligations  of  these 
companies.     The  hearings  covered  two  phases: 

(1)  The  service  furnished  in  transporting  employees  and 
others  having  business  with  the  shipbuilding  plants ;  and 

(2)  The  safety,  adequacy,  and  suitability  of  the  rolling  equip- 
ment, the  shop  focilities,  the  inspection,  repair  and  maintenance 
of  the  street  railroads  on  Staten  Island. 

SeBVICB  ShiFBUILDINO  P1.ATIT8 

At  the  time  of  the  beginning  of  the  hearings  in  the  early  part 
of  the  present  year,  there  were  three  large  shipbuilding  corpora- 
tions operating  on  Staten  Island,  which  operated  plants  at  Port 
Richmond,  Mariner's  Harbor,  Shooter's  Island  opposite  Mari- 
ner's Harbor,  and  Arlington,  with  large  forces  of  empli^ees 
whose  numbers  were  constantly  growing  and  were  to  be  increased 
as  the  work  at  the  plants  was  being  expanded  to  the  enormous 
proportions  now  reached. 

Tkahbit  Lnrsa 
Of  the  four  companies,  two  steam  railroads  and  two  electric 
railways,  mentioned  in  the  hearing  order,  the  street  railroads  of 
the  Richmond  Light  and  Railroad  Company  and  the  Staten 
Island  Midland  Railway  Company  were  the  mainly  used 
arteries  of  travel  to  and  from  the  Various  shipbuilding  plants. 
The  Staten  Island  Rapid  Transit  Railway  Company  is  a  steam 
railroad  and  operates  its  North  Shore  Division  from  the  fiirry 
terminal  at  St  George  to  Arlington  through  Port  Ricbmood 


C,u-,;edbyG00gIe 


Mattib  of  Statsm  Island  R  T.  R.  Co.     147 

Public  SerriM  CommiaBion,  Firrt  Diitrict  (VoL  17] 

and  Mariner'B  Harbor.  The  Bichmond  Light  and  Railroad 
Company  is  an  electric  street  railroad,  as  is  also  the  Staten 
Island  Midland  Railway  Company,  and  operates  the  Elizabeth* 
port  ferry  line  from  the  ferry  terminal  at  St.  George  to  the 
Elizabethport  ferry  through  Port  Richmond,  Mariner's  Harbor 
and  Arlington.  The  trolley  line  which  passes  right  in  front  of 
the  entrances  to  the  plants  is  patronized  by  most  of  the  woAers 
who  shun  the  steam  railroad  on  account  of  the  distance  to  the 
station. 

Cak  Hbadwats 

Observations  of  the  service  of  the  Richmond  Light  and  Rail- 
road Company  on  the  Elizabethport  ferry  line  in  October,  1917, 
and  later  in  December,  1917,  showed  that  the  accommodations 
provided  during  the  periods  of  travel  to  and  from  the  shipyards 
were  grossly  inadequate.  For  example,  on  December  12,  1917, 
between  4 :00  and  6 :00  p.  m.  it  was  observed  at  Mariner's  Harbor 
that  the  interval  between  cars  bound  toward  Port  Richmond 
ranged  from  fifteen  to  thirty  minutes  and  that  the  overloading 
ranged  from  twenty  to  seventy  on  cars  with  a  seating  capacity  of 
forty-three  and  there  were  twenty,  forty-three  and  forty-five  pas- 
sengers in  excess  of  seats  on  three  cars  having  each  a  seating 
capacity  of  but  twenty-six.  During  an  observation  at  Port  Rich- 
mond on  December  13,  1917,  between  6:00  and  7:00  a.  m.,  of 
service  toward  Elizabethport  Ferry,  seven  cars  were  operated  with 
an  overload  of  12,  98,  77,  28,  16  and  69  per  cent,  and  betweeai 
7 :00  and  8 :00  a.  m,  eight  cars  were  operated  with  overloads  of  16, 
88,  93,  85,  64,  63,  58  and  35  per  cent  This  loading  at  Port 
Richmond  Square  made  it  impossible  for  intending  passengers 
between  that  point  and  the  shipbuilding  yard  at  a  distance  of 
about  two  miles  to  secure  accommodations,  and  a  number  of 
groups  were  observed  unable  to  board  cars. 

At  the  time  of  the  hearings,  whic^  were  begun  on  January 
22,  1918,  and  were  concluded  on  May  2,  1918,  the  Richmond 
Light  and  Railroad  Company  had  one  hundred  and  thirty-two 
cars  all  told,  of  which  forty-two  were  single  truck  closed  winter 
ears,  seventy  single  truck  open  summer  cars,  and  twenty  double 
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truck  open  sninmer  cars.  The  number  of  cars  then  ovned  by  this 
company  was  not  Bufficient  adequately  to  accommodate  the  service 
on  Staten  Island  during  the  winter  ticoe.  Any  increase  in  the 
service  on  this  line  would  have  meant,  according  to  the  company 
officials,  the  curtailment  of  the  meagre  and  oft«i  inadequate 
service  ordinarily  afforded  on  other  lines  of  the  company.  The 
Commission,  while  desirous  of  having  all  the  service  possible 
afforded  to  the  shipyards,  hesitated  to  direct  the  company  to 
place  more  ears  on  the  Elizabethport  ferry  line  to  the  detriment 
of  the  service  on  the  other  lines  of  the  company.  A  conference 
was  held  with  the  interested  parties  to  devise  ways  and  means 
of  meeting  the  situation.  As  a  result,  ten  additional  closed  cars 
were  put  in  operating  condition  and  placed  in  service  during  the 
moraing  and  evening  niah  hours  on  the  Elizabethport  ferry  line 
as  well  as  two  trippers  between  Port  Richmond  and  the  ship- 
yards. The  trippers  made  four  trips  in  the  morning  rush  hours 
and  a  corresponding  number  of  trips  in  the  evening  rush  hours. 
The  service  aa  augmented,  while  not  entirely  satisfactoiy,  wss 
a  decided  improvement  and  met  the  approval  of  the  Shipping 
Board  and  officials  of  the  shipyards.  The  railway  company 
stated  that  it  expected  to  be  able  to  accommodate  the  travel  to 
and  from  the  shipyards  during  the  summer,  as  it  had  consider- 
able more  summer  than  winter  cars. 

The  hearings  in  regard  to  car  headways  and  the  number  of 
cars  operated  were  suspended  for  a  time  in  order  that,  by  con- 
ference between  representatives  of  the  Commission,  the  com- 
panies and  the  Shipping  Board,  arrangements  might  be  devised 
for  furnishing  additional  cars  to  provide  special  accommoda- 
tions to  and  from  the  shipbuilding  plants  and  for  employing 
crews  to  operate  the  cars.  It  became  apparent  that  in  so  far  as 
the  special  needs  of  the  shipbuilding  plants  demanded  the  opera- 
tion of  a  substnntially  larger  number  of  cars  for  the  rush  periods 
of  travel,  the  companies  would  require  the  aid  of  the  Federal 
government  in  purchasing  additional  cars  and  employing  the 
crews  to  operate  them.  This  assistance,  I  am  informed,  has 
already  been  extended  in  a  measure  to  justify  the  expectation 
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that  so  far  aa  the  number  of  cars  are  concerned,  the  company 
should  have  a  sufficient  number  to  provide  much  greater  accom- 
modations to  the  ship  plant  employees  and  to  relieve  the  acute 
congestion  of  travel  on  the  transit  lines  serving  the  shipbuilding 
plants. 

Tbansferb  at  Jewett  Avenue 
In  the  course  of  the  hearings  before  the  Commission,  the  fact 
was  developed  that  an  improvement  in  the  handling  of  the  trans- 
portation of  shipyard  workers  and  other  employees  between  intra- 
ieland  points  could  be  secured  if  transfers  were  required  to  he 
exchanged,  between  the  cars  of  the  Elizabethport  ferry  line  of 
the  Richmond  Light  and  Railroad  Company  and  the  Port  Rich- 
mond-Concord line,  the  Port  Richmond-Silver  Lake  line  and  the 
Richmond-St.  George  line  (via  the  Port  Richmond-Concord  line) 
of  the  Staten  Island  Midland  Railway  Company,  at  Richmond 
terrace  and  Jewett  avenue.  Aa  to  many  of  the  persona  employed 
along  the  Kin  von  Kull,  a  new  transportation  route  and  facility 
could  be  made  available,  for  a  five-cent  fare,  through  the  estah- 
lishment  of  this  transfer  privilege,  without  subjecting  the  com- 
panies to  the  necessity  of  placing  on  a  five-cent  fare  basis  the  "  long 
haul "  of  New  Jersey  residents  boarding  the  Staten  Island  sur- 
face lines  at  Elizabethport,*  for  carriage  to  and  from  Midland 
Beach,  on  Saturdays,  Sundays  and  holidays.  A  proceeding  for 
the  requiring  of  this  exchange  of  transfers  was  accordingly 
started,  and  by  an  order  made  by  the  Commission  in  Case  No. 
2281  on  April  8,  1918,  as  amended  by  order  made  on  April  30, 
1918,  the  establishment  of  this  transfer  exchange  was  directed. 
The  transfer  arrangement  has  since  been  in  effect,  and  has 
worked  well,  in  reducing  congestion  to  some  degree  and  in  giving 
a  more  direct  route  of  travel  to  many  persona  for  a  single  fare. 

Equipment  and  Maintenance 

Afl  was  said  at  the  outset  of  this  memorandum,  the  scope  of 

the  Commission's  investigation  embraced  not  only  the  problem 

of  emergency  service  for  shipyard  workers,  but  also  the  practices 

and  systMn  of  the  street  railroad  company  in  the  maintmance 
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of  its  equipment.  The  inspectioDS,  made  hy  or  under  tbe  direo- 
tion  of  the  electrical  engineer  of  the  Commission,  of  the  rolling 
stock  of  the  Richmond  Light  and  Railroad  Company  and  the 
Staten  Island  Midland  Railway  Company,  showed  such  deteriora- 
tion in  the  physical  condition  of  car  equipment  and  such  n^leot 
in  its  maintenance  as  to  diminish  the  operating  efficiency  of  cars 
and  to  threaten  serious  interruptions  in  traffic.  The  obligation 
of  the  companies  to  maintain  their  rolling  equipment  and  road- 
way in  a  safe  operating  condition  admits  of  no  half-way  meas- 
ures and  no  disr^ard  of  continuous  derelictions.  The  dangers 
inevitable  from  any  failure  to  perform  this  obligation  casts  upon 
directors  and  managers  of  these  corporations  a  responsibility 
which  appears  to  have  been  too  lightly  borne  in  the  past,  and 
which  the  Commission  and  other  public  authorities  should  insist 
shall  now  and  hereafter  be  fully  discharged. 

The  inspections  made  by  the  Commission's  engineers  and 
reported  in  detail  upon  the  hearings  covered  moro  particularly; 
fl)  Shop  facilities,  (2)  overhauling  and  inspection,  (3)  flat 
wheels,  (4)  wheelguards  and  fenders,  (5)  cars,  (fl)  records  and 
(7)  power  plant 

Shop  Facilities 

A  thorough  investigation  was  made  by  inspectors  of  the  Com- 
mission in  the  latter  part  of  April,  ldl8,  of  the  shop  facilities 
and  conditions  in  the  car  bams  as  well  as  the  general  condition 
of  the  rolling  stock  of  the  companies.  The  companies  have  two 
bams, —  The  Concord  bam  and  the  Brook  street  bam.  The 
Concord  bam  is  used  practically  as  a  storage  shed  at  which  none 
but  minor  repairs  are  made,  inasmuch  as  the  companies  have 
no  facilities  there  for  repairs  or  any  machinery  or  machine  tools. 
One  man  was  assigned  to  this  bam  during  the  day  and  cmly  a 
watchman  was  kept  there  during  the  night  The  man  on  day 
work  confined  his  activity  to  making  small  repairs  and  answer- 
ing "  wrecker  "  calls.  At  the  Brook  street  bam  the  facilities  for 
the  overhauling  and  repair  of  cars  are  much  larger,  but  arc 
entirely  inadequate.  There  seems  to  be  no  system  of  overhauling 
or  inspection,  and  no  records  have  been  kept,  showing  the  gen- 
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eral  repaire  made  to  the  cars.  There  ia  no  record  kept  of  cars 
withdrawn  from  service  aa  defective.  The  vice-preaident  and 
general  manager  of  the  companies  admitted  on  the  witnesa  stand 
that  the  repair  shop  was  obsolete  and  that  a  modem  shop  with 
modem  appliancea  was  needed ;  that  such  improvements  were 
contemplated  and  that  land  had  actually  been  purchased  for  that 
purpose.  The  facilities  and  method  now  in  vogue  in  the  ahops 
of  the  companiea  should  be  improved  by  providing  additional 
machine  tools,  wood-working  machines,  facilities  for  raising  car 
bodies  and  for  rewinding  and  testing  armatures  and  field  coils, 
and  suitable  apparatus  for  testing  circuit  breakers.  Repairs 
should  also  he  made  to  the  inspection  pits  so  as  to  keep  them 
free  from  water  at  all  times,  and  the  pit  should  be  electrically 
lighted,  so  as  to  enable  workmen  properly  to  make  in^>ectiona 
and  repairs  to  oars. 

OvKEHAULIHQ   Am)    IWSPBOTION 

The  modem  practice  of  street  railroad  companies  is  to  inspect 
and  overhaul  their  cars  on  a  mileage  basis,  that  ia  to  say,  after 
a  car  has  been  operated  a  certain  number  of  miles,  it  ia  as  a  matter 
of  conrse,  taken  into  the  bam  for  inspection,  and  all  parts  are 
gone  over  to  determine  its  condition  and  to  make  repairs,  if 
necessary.  Such  an  inspection  and  overhauling  are  considered  a 
reasonable  and  necessary  precaution  to  secure  a  safe  operation. 
The  hearing  and  investigation  of  the  Commission  diedosed  that 
the  companies  have  no  rule  or  regulation  as  to  the  frequency  of 
inspection,  based  upon  car  mileage  or  otherwise.  No  records  are 
kept  to  flhow  repairs  to  cars,  and  there  ia  no  way  in  which  the 
companies  can  tell  when  any  certain  car  was  inspected,  and  it 
is  thus  possible  that  some  of  the  cars  ran  indefinitely  without 
inspection.  There  appears  to  be  no  habitual  lack  of  most  of  the 
needful  materials  on  hand,  but  the  mechanical  staff  is  small  and 
unable  properly  to  handle  the  repair  and  overhauling  work.  For 
the  dearth  of  labor,  the  present  war  conditions  undoubtedly  are 
reBponsiWe,  in  some  measure.  The  company's  so-called 
meotumioB  were  really  unskilled  laborers  and  did  not  meaa-. 
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ore  up  to  the  jobs  they  held.  The  entire  aystem  of  managemeiit 
at  the  shops  wss  found  to  be  crude,  primitive  and  inefficient 
Very  little  work  appears  to  have  be^i  done  at  the  bam  during 
the  night,  and  while  the  ears  seem  to  have  been  inspected,  no 
repair  work  appears  to  have  been  performed.  A  system  of  over- 
hauling and  inspection  should  be  put  into  effect  immediately  by 
the  companies.  The  bad  condition  of  the  rolling  stock  makes  it 
abBolutely  necessBry  that  the  cars  be  completely  and  thoroughly 
overhauled,  such  overhauling  to  cover  the  car  bodies,  trucks, 
motors,  controllers,  resistance,  circuit  breakers,  wiring,  brake 
equipment,  wheelguards,  fenders,  sand  boxes  and  all  other  elec- 
trical and  mechanical  equipment.  The  overhauling  should  con- 
sist of  the  dismantling  or  taking  apart  of  all  equipm^tt  and 
the  renewal  of  all  defective  or  excessively  worn  parts.  The 
scarcity  of  labor  at  the  present  time  may  prevent  the  carrying 
out  of  these  improvements  within  a  very  short  time,  but  there 
is  no  doubt  in  my  mind  that  the  danger  to  which  the  traveling 
public  is  now  subjected  because  of  the  defective  conditions  of 
the  cars  makes  It  imperative  that  cars  be  overhauled  and  fully 
repaired  each  day  until  all  of  the  rolling-stock  has  been  put  in 
first  class  operating  condition.  The  open  cars  should  be  attended 
to  first,  the  summer  season  being  well  under  way.  A  system  of 
inspection  and  overhauling  of  rolling  stock  on  a  mileage  or 
periodic  basis  should  be  inaugurated  immediately  and  main- 
tained, andan  accurate  record  be  kept  of  inspections  and  repairs 
made. 

Flat  Wheels 
Many  complaints  were  received  by  the  Commission  concern- 
ing flat  wheels  on  the  cars  of  these  companies  and  the  bumping 
and  jarring  noises  resulting  therefrom.  This  matter  has  been 
called  to  the  attention  of  the  companies  many  times.  The  com- 
panies have  no  wheel-grinder,  wheelpress  or  boring  mat^ine  at 
their  bam  and  the  result  has  been  that  when  the  wheels  become 
slightly  flat,  they  were  allowed  to  remain  in  the  service  until 
their  condition  became  so  bad  they  had  to  be  removed.  The 
companies  have  advised  the  Commiasion  that  tb^  wero  experi- 
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enciog  greftt  difficulty  in  obtainicg  the  wheels.  An  inspection  at 
the  Brook  street  bam  disclosed  50  pair  of  new  wheels  of  various 
types  which  could  be  used  to  replace  the  flat  wheels  then  in 
service.  -  These  wheels  bad  been  at  the  bam  for  sometime  and 
yet,  when  I  personally  made  an  inspection  trip  with  some  of 
the  Commission's  staff  on  Staten  Island  while  the  bearing  was 
in  progress,  a  considerable  number  of  the  cars  in  service  had 
flat  wheels  and  made  lond  and  jarring  noises.  It  would  appear, 
therefore,  that  the  failnre  to  put  the  wheels  on  tbe  car  tnicks  and 
not  a  deficiency  in  their  supply  was  the  real  reason  for  the  use 
of  flat  wheels  in  tbe  service. 

Whkblocaedb  and  Fendeos 

The  Commission  in  Case  No.  1049  adopted  an  order  requir- 
ing street  railroad  companies  to  equip  all  their  cars  in  service, 
except  tbose  operated  by  animal  power,  with  a  fender  and  wheel- 
guard  at  each  end  of  the  car  of  a  type  to  be  approved  by  the 
Commission  and  the  companies  were  directed  thereafter  not  to 
put  in  service  any  cars,  except  those  operated  by  animal  power, 
until  tbey  shall  have  be^i  equipped  with  such  fenders  and  wheel- 
guards.  The  companira  were  further  required  to  maintain  all 
of  such  fendei?  and  wheelguards  in  good  operating  condition. 
Tbe  types  of  fenders  and  wheelguards  were  submitted  to  and 
approved  by  the  Conmiieston  and  tbe  cars  were  equipped  as  pro- 
vided in  the  order,  but  the  companies  have  failed  to  keep  the 
fender  and  wheelguard  at  each  end  of  all  tbe  cars  and  to  main- 
tain the  fenders  and  wheelguards  that  are  on  the  cars  in  good 
operating  condition.  The  reports  of  the  Commission's  inspectors, 
placed  in  evidence  at  this  hearing,  demonstrate  that  the  com- 
panies have  disregarded  the  terms  of  the  Commission's  order. 
The  attention  of  the  companies  has  been  called  on  several 
occasions  to  their  failure  to  comply  with  the  terms  of  the  order, 
as  appears  from  exhibits  placed  in  evidence,  but  the  Commis- 
sion's warnings  have  not  been  observed. 

At  the  hearing,  evidence  was  introduced  concerning  several 
accidents  which  show  the  importance  of  compliance  with  this 
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order  of  the  ConunisBion.  One  of  the  accidents  occurred  at 
Lincoln  avenue  and  Eictmond  Hill  road  on  March  12,  1918,  in 
which  a  child  was  struck  by  a  car  and  killed,  the  wheel  of  the 
car  passing  over  the  child's  body.  The  report  of  the  ^eeident 
ehowg  that  both  wheelguards  on  the  car,  one  on  the  front,  and  one 
on  the  back,  were  tied  up  with  rope,  and  the  projecting  fender 
on  the.  front  end  was  also  tied  up. 

Another  accident  happened  at  Morning  cross  road  opposite 
Bainhuret  Cemetery  on  November  20,  1916,  in  which  an 
unknown  man  was  run  over  and  killed.  The  report  of  the  acci- 
dent shoira  that  the  wheelguards  had  been  removed  and  snow 
flcrapers  installed  in  their  place  and  that  the  fender  was  at  a 
.  higher  distance  above  the  rail  than  provided  in  the  order. 

On  April  1,  1918,  a  ear  operating  on  the  Elizebethport  ferry 
line  struck  a  boy  at  Herberton  avenue,  knocked  him  down,  and 
the  front  tmcks  passed  over  him,  resulting  in  hia  death.  This 
car  was  noted  in  operation,  about  thirty  minntes  before  the 
accident,  by  one  of  the  Commission's  inspectors,  with  a  wheel- 
guard  missing  at  one  end  of  the  car  and  the  wbeelguard  at  the 
other  end  tied  np  and  consequently  inoperative.  The  orders  which 
I  Tecwnmaid  for  entry  will  contain  provisions  for  the  rehabilita- 
tion of  the  wbeelguard  and  fender  equipment  of  the  cars. 

The  companies  have  asserted  that  the  defective  condition  of 
the  wheelguards  and  fenders  is  due  to  high  pavement  resulting 
from  frost  in  the  ground  and  that  during  the  snowy  weather 
wheelguards  and  fenders  were  hooked  up  to  prevent  their  break- 
ing and  doubling  under  by  snow.  Under  section  178  of  the 
Railroad  Law  they  are  required  to  keep  in  permanent  repair 
that  portion  of  streets,  avenues  and  public  places  between  their 
tracks,  the  rails  of  their  tracks  and  two  feet  in  width  outside  of 
their  tracks.  The  law  requires  this  work  to  be  done  under  the 
supervision  of  the  proper  local  authorities,  and  in  case  of  the 
neglect  of  the  companies  to  perform  the  work,  the  local  authori- 
ties may  and  should  make  the  repairs,  at  the  expense  of  the 
corporations. 
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Number  of  Casb 
The  Richmond  Light  and  Railroad  Company,  at  the  time  of 
the  hearing,  had  a  total  of  one  himdred  and  thirty-two  oars,  aa 
follows:  Forty-two  single  truck  closed  winter  cars,  seventy 
single  trui^  summer  open  cars  and  twenty  douhle  truck  open 
summer  cars.  The  Staten  Island  Midland  Railway  Company  had 
eighty-nine  cars  as  follows:  Thirteen  single  truck  closed  winter 
cars,  forty  single  truck  open  summer  cars,  four  douhle  truck 
open  summer  cars  and  thirty-two  double  truck  closed  steel 
winter  cars.  One  hundred  and  forty-five  of  these  cars  were 
inspected  by  the  Commission's  inspectors  in  the  latter  part  of 
April  (the  reports  indicate  one  hundred  and  sevenly-one,  hnt 
twenty-six  of  the  cars  were  twice  examined  by  inspectors).  All 
of  the  cars  inspected  were  in  need  of  repairs  and  many  of  them 
were  unfit  for  service,  having  many  defects  which  constituted 
a  source  of  danger  to  the  passengers  and  employees  of  the  com- 
pany. Truck  and  motor  conditions  were  decidedly  bad.  On  a 
lai^  number  of  cars  the  motor  shells  were  separated,  due  to 
loose  bolts,  and  on  many  of  the  cars  the  lower  half  of  the  motor 
shell  was  carried  entirely  by  two  bolts  instead  of  four.  The 
gear  cases  were  missing  on  many  cars  and  the  dry  condition 
caused  thereby  has  resulted  in  some  of  the  gears  becoming  partly 
stripped  and  not  meshing  properly.  The  ears  are  equipped  with 
both  air  and  hand  brakes,  but  the  investigation  shows  that  the 
hand  brakes  were  generally  in  bad  condition  and  apparently  wero 
not  used  by  the  motorman.  The  usual  practice  of  street  car 
companies  is  to  designate  certain  parts  of  the  routes  on  which 
the  hand  brake  is  to  be  used  and  in  that  way  the  hand  brakes  are 
kept  in  an  operating  condition.  An  inspection  was  made  nip;htly 
of  cara  in  the  Brook  street  ham  but  there  seems  to  have  been 
no  test  made  or  any  systematic  method  followed  in  the  mainte- 
nance of  the  brakes,  either  hand  or  power.  The  hand  brakes  did 
Dot  appear  to  be  need,  going  down  grade  or  otherwise.  The  com- 
pany seems  to  have  had  sufficient  material  on  hand  to  make 
ordinary  repairs.  The  mechanical  staff  of  the  companies  at  the 
Brof^  street  bam  is  inadequate  to  care  for  the  neceesaty  and 
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needed  repaire  to  the  cars.  The  companieB  have  failed  to  prop- 
erly maintain  and  keep  their  cars  in  proper  operating  condition. 
The  officials  of -the  companies  stated  that  they  had  made  efforts 
to  purchase  cars,  but  that  the  exorbitant  price  demanded  even 
for  second-hand  cars  had  prevented  the  acquisition  of  needed 
rolling  stock.  The  company  purchased  steel  cars  three  years 
ago,  these  being  the  last  care  acquired  prior  to  the  time  of  the 
hearing,  and  the  investigation  dieclcsrs  that  due  to  lack  of 
proper  repair  and  maintenance,  even  they  were  in  very  bad 
condition. 

Eecobi>6 
The  evidence  discloses  a  total  lack  of  any  system  of  records 
of  repair  and  overhauling  of  cars.  An  accurate  record  of 
inspection,  overhauling  and  repairs  should  be  made  and  kept 
available.  The  vice-president  and  general  manager  on  the  stand 
testified  that  at  one  time  two  hooks  were  kept  showing  the  var- 
ious work  performed  at  the  hams,  but  upon  the  induction  of  a 
new  master  mechanic  some  time  ago,  the  latter  suggested  a 
change  from  the  books  to  a  card  system  and  that  the  repairs  to 
cars  were  shown  on  the  cards.  Some  of  the  cards  were  introduced 
in  evidence  and  taken  in  connection  with  the  examination  of  the 
master  mechanic  it  developed  that  the  card  index  system  had 
not  been  lived  up  to  and,  as  a  matter  of  fact,  the  new  master 
mechanic  has  neither  made  nor  caused  any  notation  to  he  made 
on  any  cards  of  any  repairs  during  his  regime.  He  merely 
kept  notes  on  slips  of  yellow  paper  taken  from  a  pad,  and  (here 
was  nothing  to  indicate  that  even  these  were  accurate.  The  com- 
panies should  be  required  to  keep  a  current  record  of  each  car 
BO  as  to  show  readily  at  all  times  when  the  ear  was  inspected 
and  overhauled,  the  mileage  run  between  inspections,  the  repairs 
made  in  connection  with  each  periodic  overhauling,  also  the 
minor  or  emergency  repairs  made  between  inspections.  The 
form  of  the  records,  before  being  finally  adopted,  should  first  be 
submitted  to  the  Commission  for  approval.  Suitable  records 
should  also  be  kept  of  repairs  made  to  equipment  in  the  power 
bouse  and  substations,  and  of  other  important  equipment;  and 
the  forms  before  being  adopted,  should  first  be  approved  bj  the 
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CommissioD.  The  primary  need  of  these  records  is  to  aflsure  Bafe 
and  adequate  seirica  The  eompaniea  should  have  a  simple, 
systematic  record  of  motoTmen'a  daily  reports  and  emergency 
repair  records. 

PowMt  Plant 
Testimony  presented  at  the  hearing  shows  that  the  power  plant 
of  the  Richmond  Light  and  Railroad  Company  at  Livingston, 
which  furnishes  the  electrical  energy  for  operating  the  street  rail- 
road cars  and  for  light  and  power  purposes  of  the  community,  is 
not  equipped  with  sufficient  capacity  to  enable  the  company  to 
render  reliable  service.  Two  of  the  units  (one  of  400  kilowatt  and 
another  of  800  kilowatt)  are  old  reciprocating  engines  which 
have  not  been  operated  for  some  time  past,and  are  not  in  a  con- 
dition which  will  enable  them  to  be  put  in  operation.  There- 
fore they  .are  not  to  be  considered  as  being  available  for  use. 
At  the  time  the  electrical  engineer  of  the  Commission  made  the 
investigation  reported  by  him  on  the  hearing,  the  largest  unit  in 
the  station,  rated  at  7,500  kilowatt  hours,  was  out  of  commission 
for  necessary  repairs,  but  has  since  been  returned  to  the  service. 
The  smaller  units  were  not  in  first  class  condition,  and  the  serv- 
ice at  the  station  is  far  from  reliable.  The  Richmond  Light  and 
Railroad  Company  has  made  arrangements  to  increase  its  capacity 
by  the  installation  of  an  additional  unit 

CoHCtUBIOW 

I  am  of  course  reluctant  to  criticise  the  efforts  of  executive 
and  operating  officers  of  a  public  utility  in  respect  to  adminis- 
tration, upkeep  of  the  property,  and  operating  efficiency.  I  am 
likewise  loath  to  comment  unfavorably  upon  those  responsible 
for  the  fiscal  policy  of  the  company  and  the  withholding  of  the 
funds  necessary  to  maintain  the  property  as  an  efficient,  safe, 
and  possibly  profitable  facility  of  transportation.  I  fnlly  realize, 
as  to  these  companies,  the  practical  conditions  which  I  have 
recounted,  the  trying  situation  of  the  operators  of  these  street 
railroads  during  the  stress  of  war  conditions,  and  the  difficulties 
which  have  beset  their  path. 

At  the  same  time,  I  cannot  avoid  a  feeling  that  the  deploi- 
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able  and  dangerous  conditions  diadoaed  b;  the  evid^ice  in  thia 
proceeding  are  due  in  ctHiBiderable  dc^^ree  to  the  failure  of  these 
companiee  to  comprehend  the  responaihilities  resting  upon  them 
under  the  obligations  of  their  franchisee,  and  their  failure,  more 
recently,  to  recognize  that  the  emergency  conditions  arising  out 
,  of  the  use  of  their  lines  for  the  carriage  of  workers  to  and  from 
the  most  esa^itial  of  war-time  industries  made  action  on  their 
part  to  measure  up  to  the  needs  of  a  patriotic  duty,  task  and 
opportunity,  of  the  first  magnitude.  They  have  not  shown  a 
capacity  or  a  disposition  to  act  raiergetically  and  broad-mindedly, 
as  would  he  necessary  to  cope  with  the  situation.  The  companies 
have  utterly  failed  to  keep  their  equipment  in  safe  and  efficient 
operating  condition,  and  I  am  obliged,  therefore,  to  recommend  to 
the  Commission  the  adoption  of  orders  requiring  these  companies 
suitably  to  overhaul  their  equipment  and  place  the  same,  as 
quickly  bb  possible,  in  safe  and  efficient  operating  condition. 

The  National  Government,  the  establishment  of  war-time 
industries  on  Staten  Island  and  the  unprecedented  demand  upon 
facilities  and  service  of  the  companies,  are  responsible  in  con- 
siderable measure  for  the  present  plight.  In  a  number  of 
respects,  very  substantial  prc^ess  has  been  made,  principally  by 
the  United  States  Shipping  Board  and  the  Emergency  Fleet 
Corporation,  in  the  direction  of  increasing  transportation  facili- 
ties for  shipyard  workers.  This  has  been  done,  however,  mostly 
although  not  exclusively  throu^  the  use  of  facilities  of  water 
transportation.  To  a  degree  this  has  tended  to  relieve  the 
demand  upon  an  already  over-burdened  trolley  system,  but  it  has 
not  met  the  issue  whether  a  break-down  and  cessation  of  service 
on  these  Staten  Island  surface  lines  would  be  compatible  with 
the  public  interest  in  this  time  of  war. 

AuDiTiONAL  Tkanbpobtatiok  FAciUTiBa  FOB  Stateh  Islanh 
Shiptabdb 

Among  the  improvements  which  have  been  brought  about,  or 
are  under  way,  are  the  following: 

(l)  The  Emergency  Fleet  Corporation  on  February  first  pro- 
vided the  pteamer  Highlander,  running  from  the  Batteiy  to  the 
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Standard  Shipbnildiug  Contpany's  plant  on  Shooters  Island^ 
carrying  shipyard  workere  direct  from  the  Battery  to  the  Island. 
Otherwise  these  workers  would  be  obliged  to  use  the  Municipal 
Ferry  to  St.  George,  then  use  either  a  street  car  or  the  steatn 
railroad.  This  steamer  is  now  carrying  about  2,200  passengers 
each  way  daily, 

(2)  About  May  first,  the  steamer  UrmUa  was  put  in  service 
between  Thirty-ninth  street,  Brooklyn,  and  Shooters  Island,  thus 
relieving  the  local  transportation  lines  on  Staten  Island.  This 
boat  has  capacity  of  550. 

(3)  On  June  tenth,  the  steamer  Taurus,  with  a  capacity  of 
1,500,  was  placed  in  opcraticai  from  the  Battery  to  Staten  Island 
and  Downey  shipbuilding  plants.  This  steamer  now  carries 
about  1,100  each  way  daily.  This  also  tends  to  relieve  the  local 
transportation  lines  on  Staten  Island. 

(4)  The  shipbuilding  companies  are  furnishing  twelve  crews, 
night  and  morning,  for  the  operation  of  "  tripper "  cars,  in 
addition  to  the  service  formerly  fiimished  by  the  Richmond  Light 
and  Railroad  Company,  and  the  Fleet  Corporation  ia  paying  the 
difference  in  wages  between  the  street  railway  rate  and  the  ship- 
yard rate.  This  additional  service  was  started  about  May 
fifteenth. 

The  Emergency  Fleet  Corporation  is  providing  the  following 
additional  facilities: 

(a)  A  contract  is  practically  ready  for  signature  covering  the 
advancement  of  over  $600,000  to  the  Richmond  Light  and  Rail- 
road Company  for 

1.  The  purchase  and  installation  of  a  10,000  kilowatt  turbine 
unit  with  auxiliary  equipment 

2.  The  purchase  of  twenty  double  truck  cars. 
8.  Additions  to  the  feeder  system. 

(b)  The  installation  of  sidings  for  the  storage  of  "  tripper  " 
cars  to  be  operated  by  shipyard  workers. 

(c)  Arrangements  have  been  made  for  the  operation  of  a 
steamboat,  with  a  capacity  of  1,500,  from  Sixty-ninth  street  or 
Thirty-ninth  street,  Brooklyn,  to  the  plants  of  the  Staten  Island 
Shipbuilding  and  the  Downey  Shipbuilding  Companies.  This 
will  be  placed  in  service  within  a  few  days. 
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(d)  ArrangementB  are  being  made  for  the  operation  of  special 
train  service  by  the  Staten  Island  Rapid  Transit  Company  from 
Tottenville,  at  tbe  southern  extremity  of  Staten  Island,  up  the 
east  coast  and  directly  to  the  shipyard  plants.  The  Fleet  Cor- 
poration is  to  guarantee  the  minimum  coat  per  day  for  the  opera- 
tion of  this  train. 

Aside  from  the  measure  of  Federal  responaihility,  I  am  of 
the  opinion  that  the  municipal  authorities  of  the  oily  of  New 
York  have  a  reBponsibility  for  such  action  as  will  see  to  it  that 
Becesaary  transportation  service  for  this  great  borough  is  not 
crippled,  rendered  intolerable,  or  destroyed  altogether,  by  inter- 
posing too  long  and  too  inexorably  a  barrier  to  such  an  advance 
in  fares  as  may  be  found  necessary  to  secure  to  these  companies 
a  revenue  sufficient  to  permit  the  rendering  of  an  adequate  serv- 
ice. The  provisions  of  the  company's  municipal  franchises  give 
the  city  a  right  to  consent  or  refuse;  the  withholding  of  an 
adequate  revenue  may  bring  ruin  to  the  whole  borough  and 
disaster  to'  governmental  projects  within  its  area.  Into  all  of 
the  other  boroughs,  the  city  has  put  millions  of  ita  money,  to 
assure  splendid  facilities  of  rapid  transit,  at  a  low,  uniform  fare. 
In  Kichmond  borough  alone,  the  city  has  spent  no  money  for 
rapid  transit,  and  has  done  nothing  from  its  treasury  to  keep 
the  fare  to  the  five-cent  figure.  Failing  to  aid  Richmond  thus 
as  other  boroughs  have  been  and  are  being  aided,  the  city  may 
well  consider  whether  it  should  also  bar  the  way  to  such  a 
alight  advance  in  fares  as  would  ensure  the  upkeep  of  the  prop- 
erty and  the  continuance  of  safe  service.  There  are  many  indica- 
tions that  the  people  of  the  borough  would  gladly  pay  a  slightly 
increased  fare,  at  least  during  the  war  period,  if  only  better 
service  could  thereby  be  secured  and  assured.  Of  course,  enforce- 
able assurance  of  radical  bettermenta  in  service  should  be  con- 
ditions of  any  change  in  fare. 

What  the  Commission  can  do  at  this  time  is  repres^ited  by 
the  order  herewith  recommended  for  adoption. 

In  accordance  with  the  foregoing  opinion  the  Commission,  on 
the  same  date,  made  the  following  order: 
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Bt  the  Coumibsioh. —  A  hearing  having  been  had  in  this 
proceeding  hj  and  before  the  CommiBsion,  on  Jaunaiy  22,  April 
29,  and  May  2,  1918;  and  W.  F.  Wilmoth  and  Captain  C.  S. 
Bookwalter  appearing  for  the  United  States  Shipping  Board, 
H.  O.  Kendall  appearing  for  the  Enfergencj  Fleet  Co^wration ; 
K.  L.  Rand,  Tic&president,  and  Bertram  G-.  Ladie  appearing  for 
the  Richmond  Light  and  Railroad  Company  and  the  Staten 
Island  Midland  Railway  Company,  R  H.  Keilson  appearing 
for  the  Staten  Island  'Rapid  Transit  Railway  Company  and 
Staten  Island  Railway  Company,  W.  Wirt  Hills  appearing  for 
the  Statea  Island  Civic  League,  L.  L.  Tribus  appearing  for  the 
Staten  Island  Chamber  of  Commerce,  and  William  L.  RansiHn, 
counsel,  and  Jacob  H.  Goetz  and  Robert  J.  Farrington,  aBsistant 
connsel,  attending  for  the  Commission;  and  the  Commission 
being  of  opinion,  after  such  hearing,  that  the  regulations,  prac- 
tices, equipment  and  appliances  of  the  Richmond  Light  and 
Railroad  Company  and  the  Staten  Island  Midland  Railway  Com- 
pany in  respect  to  the  transportation  of  passengers,  are  unsafe, 
improper  and  inadequate,  and  that  the  additions,  repairs  and 
improvements  to  the  rolling  stock  and  equipment  of  said  com- 
panies, hereinafter  speeitied,  ought  reasonably  to  be  made,  in 
order  to  promote  the  seearity  and  convenience  of  the  public,  and 
in  order  to  secure  adequate  service  and  facilities  in  the  trans* 
portation  of  passengers. 

Now,  therefore,  it  is  ordered:  (1)  (a)  That  the  said  Rich- 
mond Light  and  Railroad  Company  and  the  Staten  Island 
Midland  Railway  Company  be,  and  th^  and  each  of  them 
herein  are,  required  and  directed  completely  and  thorooj^y 
to  ovOThaul  the  cars  respectively  used  by  them  for  operation,  to 
wit: 

BicHUOND  Light  Ain>  Railboad  Company 

Forty-two  single  truck  closed  cars  Nos.  100  to  104  Lnelusive, 
and  106  to  142  inclusive. 

Seventy  single  truck  open  cars  Nos.  1  to  70  inclusive. 

Twenty  double  truck  open  cars  Nob.  71  to  90  inclusive. 
Stai«  Dipt.  'R»t,— Voi.  17        11 
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Thirteen  single  truck  closed  cars  Nos.  150  to"  153  inclusive, 
and  156  to  163  inclnsive,  and  165. 

Forty  single  truck  open  cars  Nos,  200  to  239  inclusive. 

Four  double  truck  semi-convertible  pay  within  cars  Nob,  166 
to  169  inclusive. 

Thirty-two  double  truck  closed  steel  cars  Nob,  300  to  331 
inclusive. 

And  in  accordance  with  the  work  schedule  required  to  be  fixed 
by  the  respective  companies  with  the  Commission  pursuant  to  the 
provisions  of  paragraph  (1)  subdivision  (b)  of  this  order,  such 
overhauling  to  cover  car  bodies,  trucks,  motors,  controllers,  resist- 
ance, circuit  breakers,  wiring,  brake  equipment,  wheelguarda, 
fenders,  sand  boxes,  and  all  other  electrical  and  mechanical 
equipment  and  such  overhauling  to  consist  of  the  dismantling 
and  taking  apart  of  all  equipment  and  the  renewal  or  replaee- 
meat  of  all  missing,  defective  or  excessively  worn  parts. 

The  work  of  overhauling  herein  directed  to  be  performed  by 
the  Staten  Island  Midland  Railway  Company  shall  be  so  prose- 
cuted that  of  the  thirly-two  double  truck  closed  steel  cars  Noa. 
300  to  331,  inclusive,  and  the  four  double  truck  semi-convertible 
cars  Nos.  166  to  169  inclusive,  and  the  thirteen  single  truck 
closed  cars  Nos.  150  to  153  inclusive  and  156  to  163  inclusive 
and  165,  three  shall  he  completed  with  the  exception  of  the 
necessary  painting,  by  September  7,  1918,  and  three  each  week 
thereafter,  including  necessary  painting,  until  December  21, 
1918,  Thereafter  the  Staten  Island  Midland  Railway  Company 
shall  prosecute  the  work  of  overhauling  its  forty  single  truck 
open  cars  Nos.  200  to  239,  both  inclusive,  so  that  three  thereof 
shall  be  completed  by  December  28,  1918,  and  three  thereof  each 
week  thereafter  until  all  of  such  single  truck  open  cars  are  com- 
pletely and  thoroughly  overhauled  as  herein  directed. 

The  work  of  overhauling  herein '  directed  to  be  performed  by 
the  Richmond  Light  and  Railroad  Company  shall  be  so  prose- 
cuted that  of  the  forty-two  single  truck  closed  cars  Nos.  100  to 
104  inclusive  and  106  to  142  inclusive,  three  shall  be  completed, 
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with  the  exception  of  necessatj  painting,  by  September  7,  1918, 
and  three  each  week  thereafter,  including  necessary  painting, 
until  December  7,  1918.  Thereafter  the  Richmond  Light  and 
Bailroad  Company  shall  prosecute  the  work  of  overhauling  ita 
seventy  single  truck  open  cara  Nos.  1  to  7(1  inclusive,  and  its 
twenty  double  truck  open  cars  Nob.  71  to  90  inclusive,  so  that 
five  shall  be  completed  by  December  14,  1918,  and  five  each 
week  thereafter  until  all  of  Bueh  open  care  are  completely  and 
thoroughly  overhauled  as  herein  directed. 

The  work  of  overhauling  herein  directed  shall  be  commenced 
by  each  of  said  companies  respectively  within  five  days  after 
the  service  of  this  order  and  shall  be  prosecuted  from  day  to  day 
until  all  of  the  roHing  stock  of  each  company  has  been  put  into 
first  class  operating  condition  as  above  directed. 

No  closed  or  semi-convertible  cars  shall  be  operated  by  the 
Staten  Island  Midland  Kailway  Company  for  the  transportation 
of  passengers  after  December  21,  1918,  and  no  closed  cars  shall 
be  operated  by  the  Richmond  Light  and  Railroad  Company  after 
December  7,  1918,  that  have  not  been  overhauled  as  herein 
required,  and  no  open  cars  shall  be  operated  by  either  company 
after  April  15,  1919,  that  have  not  been  overhauled  as  herein 
required,  such  overhauling  to  be  certified  to  by  the  Commission 
or  its  electrical  engineer. 

(b)  The  said  companies  are  hereby  each  required  and  directed 
to  file  with  the  Commisbion  not  later  than  August  12,  1918,  a 
schedule  of  the  work  proposed  to  be  done  by  such  companies  in 
carrying  out  the  terms  of  this  order,  to  the  end  that  the  Com- 
mission may  approve  or  disapprove  such  schedule  in  whole  or  in 
part  and  require  a  different  schedule  to  be  followed  in  respect 
to  all  or  any  part  of  said  overhauling,  such  schedule  to  set  forth 
the  type  of  care,  the  number  of  each  series  and  type  of  cars  to  be 
overhauled  in  accordance  with  the  terms  of  this  order  during  a 
stated  period  of  time  within  the  time  fixed  by  this  order  for  such 
overhauling. 

(2)  (a)  That  the  said  Richmond  Light  and  Railroad  Com- 
pany and  the  Staten  Island  Midland  Railway  Company  be  and 
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they  hereby  are  each  required,  beginning  within  five  days  after 
service  of  this  order,  and  in  accordance  with  the  work  schedule 
required  to  be  filed  by  the  respective  companies  with  the  Com- 
mission pursuant  to  the  provisiona  of  paragraph  (2)  subdiviaion 
(b)  of  this  order  and  within  the  respective  periods  of  time  set 
forth  in  such  work  schedule,  to  make  such  repairs,  improvements, 
changes  or  additions  to  the  property,  conatruction,  apparatus, 
equipment  and  facilities  at  their  shops,  by  providing  such  addi- 
tional machine  tools,  wood  woriting  machines,  facilities  for 
raising  car  bodies  and  for  rewinding  and  testing  armatures  and 
field  coils  and  suitable  apparatus  for  testing  circuit  breakers  as 
will  enable  each  of  said  companies  and  place  them  in  a  position 
severally,  properly  and  promptly  to  carry  on  and  perform  the 
overhauling  required  and  directed  in  paragraph  (1)  of  this  order 
and  thereafter  to  inspect  and  overhaul  cars  operated  by  them 
respectively;  and  said  companies  and  each  of  them  are  hereby 
further  required  and  directed  to  install  such  necessary  wiring 
and  apparatus  for  electrically  lighting  the  inspection  pits  at  their 
Brook  street  bam  and  make  such  repairs  to  such  inspection  pits 
as  shall  be  necessary  to  keep  them  free  from  water  at  all  times. 

The  said  Bichmond  Light  and  Railroad  Company  and  the 
Staten  Island  Midland  Railway  Company  or  either  of  them  may 
in  lieu  of  making  the  repairs,  improvements,  changes  or  additions 
to  the  property,  construction,  apparatus,  equipment  and  facilities 
at  their  shops,  set  forth  in  paragraph  (2)  (a)  make  necessary 
arrangements  with  other  persons,  associations  or  corporations 
or  provide  the  necessary  facilities  elsewhere  as  will  enable  each 
of  said  companies  and  place  them  in  a  position  severally,  prop- 
erly and  promptly  to  carry  on  and  perform  the  overhauling 
required  and  directed  in  paragraph  (1)  of  this  order  and  there- 
after to  inspect  and  overhaul  ears  operated  by  them  respectively. 

(h)  The  said  companies  are  hereby  further  required  and 
directed  to  submit  to  this  Commission  not  later  than  August  12, 
1918,  a  statement  and  work  schedule  of  such  repairs,  improve- 
ments, changes  or  additions  proposed  to  be  made  in  carrying  out 
the  terms  of  this  order  or  the  arrangements  proposed  to  be  made 
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in  canning  oat  the  terms  of  the  order  or  both,  which  shall  set 
forth  the  shop  or  shops  at  which  the  same  will  be  provided,  the 
epectficatioDB  of  each  such  repair,  improvement,  change  or  addi- 
tion and  the  time  within  which  the  same  will  be  provided,  to  the 
end  that  the  CommisBion  may  approve  or  disapprove  such 
schedule  or  arrangements  in  whole  or  in  part  and  require  a 
different  schedule  or  arrangements  to  be  followed  in  respect  to  all 
or  any  part  of  such  repairs,  improvements,  changes  or  additions. 

(3)  (a)  That  the  said  Staten  Island  Midland  Railway  Com- 
pany be  and  it  hereby  is  pn^ibited  after  Becember  21,  1918, 
from  operating  any  of  the  thirty-two  double  truck  closed  steel  cars 
Noe.  300  to  331  inclusive,  or  the  thirteen  single  track  closed  cars 
KoB.  160  to  163  incloBive,  and  166  to  163  Inolasive,  and  165, 
that  have  not  been  overhauled  as  directed  in  paragraph  (1)  of 
this  order;  and  the  said  Staten  Island  Midland  Railway  Com- 
pany be  and  it  hereby  is  prohibited  from  operating  any  other 
of  its  forty  single  truck  open  oars  referred  to  in  paragraph  (1) 
of  the  order  after  April  15,  1919,  that  have  not  been  overhauled 
as  required  by  paragraph  (1)  of  this  order. 

(b)  That  the  said  Richmond  Light  and  Railroad  Company  be 
and  it  hereby  is  prohibited  from  operating  after  December  7, 
1918,  any  of  ita  forty-two  single  truck  closed  cars  Nob.  100  to 
104  inclusive,  and  106  to  142  inclusive,  that  have  not  been 
overhauled  as  directed  in  paragraph  (1)  of  this  order;  and  the 
said  Richmond  Light  and  Railroad  Company  he  and  it  hereby 
is  prohibited  from  operating  any  of  its  single  or  double  truck 
open  cars  referred  to  in  paragraph  (1)  of  this  order  after  April 
16,  1919,  that  have  not  been  overhauled  as  required  by  para- 
graph (1)  of  this  order. 

(4)  That  the  said  Richmond  Light  and  Railroad  Company  and 
the  Staten  Island  Midland  Railway  OtHnpany  be  and  they  hereby 
are  required  and  directed  on  or  before  September  1,  1918,  to 
put  into  effect  and  thereafter  to  continue  to  maintain  a  system 
of  inspection  and  overhauling  of  their  rolling  stock  on  a  mileage 
or  periodic  basis,  and  to  keep  a  current  record  of  each  car  bo  as 
to  show  readily  at  all  times  when  the  car  was  inspeoted  and 
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overhauled,  the  mileage  run  between  iospectioiu,  the  repairs  made 
in  connection  with  each  periodic  overhauling,  also  the  minor  or 
emergency  repairs  made  between  inspections.  The  companies  are 
hereby  further  required  and  directed  on  or  before  August  12, 1918, 
to  submit  to  the  Commission  a  statement  of  the  proposed  system 
and  copies  of  the  proposed  forms  of  records  prior  to  their  adop- 
tion and  installation  to  the  end  that  the  Commission  may  approve 
or  disapprove  such  system  or  forms  of  records  either  in  whole 
or  in  part  and  require  a  different  system  or  forma  of  records  to 
be  filed  in  respect  thereto.  This  paragraph  of  the  order  shall 
not  be  deemed  to  require  any  change  in  the  uniform  system  of 
accounts  prescribed  by  the  Commission  for  said  street  railroad 
companies.' 

(5)  That  the  said  Richmond  Light  and  Railroad  Company 
ajid  the  Staten  Island  Midland  Railway  Company  be  and  hereby 
are  required  and  directed  on  or  before  September  1,  1918,  to 
install  and  thereafter  maintain  adequate  and  proper  records  of 
repairs  made  to  equipment  in  their  or  either  of  their  power 
houses  and  substations,  and  all-  other  important  equipment,  and 
to  submit  to  the  Commission  copies  of  the  proposed  forms  of 
such  records  prior  to  their  adoption  and  installation  to  the  end 
that  the  Commission  may  approve  or  disapprove  such  forms  of 
records  in  whole  or  in  part  and  to  require  a  different  form  or 
forms  of  records  to  be  filed  in  respect  thereto ;  and  it  is 

Further  ordered,  That  this  order  shall  take  effect  forthwith 
and  shall  continue  in  effect  for  a  period  of  two  years  from  the 
date  of  this  order,  and  that  within  five  days  after  service  of  a 
certified  copy  of  this  order  the  Richmond  Light  and  Railroad 
Company  and  the  Staten  Island  Midland  Railway  Company 
shall  notify  the  Commission  whether  the  terms  thereof  shall  be 
accepted  and  will  be  obeyed ;  and  it  is 

Further  ordered,  That  this  order  shall  be  without  prejudice  to 
the  making  of  any  other  or  further  order  with  respect  to  any 
matter  covered  by  the  order  for  hearing  herein  or  the  proceedings 
thereon. 
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In  the  Matter  of  the  Hearing  on  the  Complaint  of  Mhs.  H.  J. 
Carroll  agatoBt  the  Kings  County  Liqhtino  Company  aa 
to  Refusal  to  Refigure  Bills  for  Gaa  Supplied  to  Premises  at 
IIGO  Forty-first  Street,  Borough  of  Brooklyn,  City  and  State 
of  'New  York,  and  as  to  Discontinuance  of  Supply  of  Gas 

Case  No.  2287 

(Public  Serriee  CMnmUaion,  Firat  District,   July  24,   1918) 

Gas  maten  rMOfniud  at  standardi  for  gas  measnreinent. 

The  c(«nplainant  herein  mas  a  customer  of  the  Kings  Couiitjr  Lighting 
Company,  which  ssid  corporation  rendered  to  her  a,  bill  which  she 
refused  to  pay  on  the  ground  tha-t  the  meter  was  incorrect,  and  upon 
her  failure  so  to  do  the  supply  of  gas  was  cut  off.  The  case  having  been 
brought  before  the  CommiesioQ  for  delemination  an  inspector  of  the 
Coirnnisiion  upon  reading  the  meter  found  it  to  be  23.49  per  cent  fast. 
The  company,  however,  refused  to  refigure  the  gas  bills  upon  the  said 
premises,  snd  make  proper  adjustments,  claiming  that  while  it  admitted 
the  fast  registration  the  latter  had  been  caused  by  tampering  with  the 
meter  but  does  not  claim  that  the  complainant  had  anything  to  do  with 
or  any  knowledge  of  such  tampering.  Employees  of  the  company  testi&ed 
that  thejr  found  water  in  the  meter  and  that  after  throwing  out  this 
water  the  meter  worked  correctly.  SeJd,  that  gas  meters  are  accepted  as 
recognized  standards  foK  measuring  gaa  and  that  there  was  a  possibility 
that  there  was  a  leak  in  the  gas  pipe  la  the  house  walls  or  that  an 
unlighted  gas  jet  in  some  obscure  place  was  turned  on,  and  that  under 
all  the  circumstances  adequate  relief  to  the  complainant  would  be 
granted  if  the  rebate  already  allowed  for  the  fast  meter  be  permitted  to 
stand  as  an  adjustment  of  the  matter.  Order  of  discontinuance  entered 
and  complaint  dismissed, 

Hbkvby,  Commiseioner. —  The  Commission  called  a  hearing 
in  this  case  after  the  Kings  County  Lighting  Company  had 
signitied  its  anwillingnesa  to  refigure  gas  bills  based  upon  read- 
ings of  the  meter  upon  the  complainant's  premises  and  make 
proper  adjustment,  although  the  meter  when  tested  by  the  Com- 
mission's gas  inspector  on  March  26,  1916,  in  the  companv's 
repair  shop,  had  been  found  to  be  23.46  per  cent  fast.  The 
company  admits  the  excessively  fast  registration  but  claims  il 
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waa-cauFed  by  a  tampering  with  the  meter.  After  eomplainant 
had  failed  to  pay  a  bill  amouDting  to  about  sixteeo  dollars  cover- 
ing the  period  from  December  7,  1917  to  March  8,  1918,  her 
gaa  supply  waa  dicontinued  on  March  12,  ldl8.  Pending  a 
determination  of  the  matters  in  dispute,  {he  Commission  requested 
the  company  to  turn  on  the  gas,  which  was  done  after  Mrs. 
Carroll  had  paid  nine  dollars  and  sixty-seven  c«its,  representing 
the  amount  which  the  company  claims  she  would  owe  were  a 
rebate  allowed  because  of  the  fast  registration. 

Complainant  with  her  family  lives,  and  for  over  three  years 
has  been  living,  in  the  upper  apartment  of  the  two-family  house, 
TTo.  1160  Forty-first  street,  borough  of  Brooklyn,  and  during 
that  time  has  been  one  of  the  company's  customers.  The  lower 
apartment,  consisting  of  the  first  or  parlor  floor  and  basement, 
was  vacant  from  about  November  1,  1917,  to  the  following 
March  fifteenth,  during  which  time  the  furnace  which  heats  the 
lower  apartment  had  not  been  in  use.  During  the  winter  months 
complainant  has  been  heating  her  apartment  with  coal  and  oil 
stoves,  using  for  most  of  that  time  one  of  the  coal  stoves  for 
cooking  purposes.  Complainant  testified  that  the  gas  supply 
ceased  on  Christmas  Eve  of  laat  year  and  that  she  was  actually 
without  gas  until  after  two  of  the  company's  employees  had 
called  on  February  8,  1918,  and  remedied  conditions.  She 
notified  the  company  of  her  inability  to  get  gas  on  at  least  five 
or  six  occasions  between  Christmas  Eve  and  February  seventh. 
The  company's  records  showed  that  its  men  had  been  sent  to 
attend  to  the  matter  on  January  twenty-fifth  and  February  thir- 
teenth, but  were  unable  to  obtain  access  to  the  premises  and  that 
it  was  not  until  February  fourteenth  that  they  reported  that 
they  had  on  that  day  entered  the  premises  and  found  wa^r  in  the 
meter.  According  to  the  testimony  of  these  men  neither  the 
meter  nor  the  service  pipe  to  it  was  frozen.  There  is  a  sharp 
discrepancy  in  the  testimony  as  to  whether  the  complainant  had 
any  gas  anpply  at  the  time  the  company's  employees  called  to  fix 
the  meter.  The  husband  and  daughter  of  Mrs.  Oarr(dl  cor- 
roborated her  testimony  that  they  were  unable  to  get  any  gas  at 
all  from  Christmas  Eve  to  February  eighth,  although  the  mem- 


DigilizeflbyGoOgle 


Cabboix  v.  Kihob  County  Lioutino  Co.  189 

PnUlo  Berriet  CMwniaaion.  First  Dlatriet  [VoL  171 

ben  of  the  family  lied  tried  to  ti^t  the  gas  on  nnmerooB 
occasiona  but  withont  success.  The  men  who  emptied  the  metra 
of  water  testified  that  they  called  about  noon  on  February  fouiv 
teenth  and  were  able  to  get  a  fiame  from  the  gas  jet  in  com- 
plainant's apartment  before  they  went  into  the  cellar  and  before 
they  actually  touched  the  meter. 

The  meter,  itdiich  bad  been  installed  on  December  23,  1916, 
appears  to  bare  been  r^ularly  read  and  to  have  registered  as 
follows,  including  the  period  when  complainant  claims  she  had 
no  gas: 

Cktoanrnp- 
ladex  tioD      Amount 

Dftta  od.  tt.  en.  ft.        of  bill 

December  7,  1917 84,200  3400  $3  33 

January  10,   1918 39,000  4800  4  56 

February  6,   1918 ■ 44,800  5800  5  61 

March  8,  1918 61,000  8200  5  89 

March  19,  1918 61,600  600  57 

(Date  of  removal)  -       ■■      ■■  ■— ='—  ' — 

For  the  purpose  of  meter  reading  the  district  eerred  by  the 
company  is  divided  into  squares  which  are  then  subdivided  into 
meter  reading  routes.  From  300  to  .500  meters,  according  to  the 
density  of  the  population,  are  included  in  each  of  these  routes. 
The  meter  reader  assigned  to  cover  a  route  is  furnished  with  a 
sheet  showing  the  name,  address  and  number  of  the  meter  of  each 
consumer  on  that  route.  There  is  nothing  on  that  sheet  to  indi- 
cate the  date  of  the  previous  reading  of  any  meter  or  what  that 
previous  reading  showed.  Meter  readers  thus  having  no  record 
of  prior  readings,  have  to  actually  read  each  meter  on  the  route 
nnless  they  merely  guess  and  put  down  stane  arbitrary  figure 
which,  however,  would  soon  be  discovered.  The  company's  usual 
practice  is  not  to  assign  the  same  meter  reader  to  cover  the  same 
route  for  successive  months.  The  testimony  wag  to  the  effect 
that  I  different  man  read  complainant's  meter  on  December  7, 
1917,  on  January  10,  1918,  and  February  6,  1918.  Allowing 
the  mistakes  in  readings,  the  figures  given  above  showing  the 
gas  r^istrttion  may,  I  think,  be  r^arded  as  substantially  accu- 


DigilizeflbyGoOgle 


State  Dbpabtmekt  Repokts 


PabUc  Service  Commiguon,  Firtt  District 


Tate  readings.  This,  of  course,  does  not  mean  that  complainant 
actually  consumed  the  amount  of  gas  indicated  under  the  above 
heading,  "  Consumption  cu.  ft.,"  for  due  allowance  must  be  made 
for  the  exceaaively  fast  registration. 

The  company's  foreman  of  the  gaa  and  meter  repair  shop 
testified  that  the  meter  in  question  had  been  brought  to  the 
repair  shop  aa  March  19,  1918,  and  was  taken  apart  and 
examined  in  the  shop  on  March  twenty-seventh,  the  day  after 
the  meter  had  been  tested  by  the  Commission's  inspector.  The 
foreman  testified  that  a  little  of  the  paint  on  the  center  of  the 
bottom  of  the  meter  was  shriveled,  that  the  diaphragm  had 
broken  away  for  eight  or  ten  inches  from  the  lower  part  of  the 
meter  and  had  contracted  and  shriveled  up  into  the  rim  on  both 
sides  and  that  the  solder  joining  the  parts  had  been  melted  away. 
In  his  opini<m  an  intense  heat  had  been  applied  to  the  under 
part  of  the  meter,  causing  the  defective  condition  resulting  in 
the  fast  registration. 

Assuming  that  the  fast  registration  was  the  result  of  a  tamper- 
ing with  the  meter,  the  company  does  not  allege  that  the  com- 
plainant caused,  either  directly  or  indirectly,  such  tampering. 
There  is  no  proof  before  the  Commission  to  indicate  when  or 
by  whom  the  alleged  defective  condition  of  the  meter  was  caused. 
The  Commiaaion's  gas  inspector  testified  that  the  contraction  of 
the  diaphragm  causing  fast  registration  might  be  brought  about  by 
heating  or  cold  and  by  water  in  the  diaphragm  or  measuring  part 
of  the  meter.  That  some  water  was  found  in  the  meter  is  proven 
by  Ae  testimony  of  the  company's  employees  who  stated  that  th^ 
disconnected  the  meter,  threw  out  the  water  and  connected  the 
meter  up  again.  After  these  men  had  called  there  seems  to  have 
been  no  further  difficulty  with  the  gas  supply. 

Considering  the  severe  cold  weather  of  last  winter,  especially 
for  much  of  the  period  between  Christmas  eve  and  the  first  or 
second  week  of  February,  and  the  lack  of  heat  in  the  lower  apart- 
ment and  cellar  of  the  house  where  complainant  lives,  it  is  quite 
reasonable  to  assume  that  the  water  in  the  meter  was  frozen  at 
least  part  of  that  period  and  that  there  may  have  been  absolutely 
no  gas  supply  for  part  of  die  time  but  that  a  change  in  tempera- 
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tnre  had  caused  the  ice  to  melt  in  the  meter  so  that  when  the 
men  examined  the  meter  00I7  water  waa  found  in  it  It  is  well 
known  that  generally  throu^out  the  city  the  gaa  piesaure  during 
the  past  winter  was  considerably  below  the  standard  and  that 
while  at  certain  times  during  the  day  people  had  some  gas,  at 
other  times  there  waa  no  gaa  or  the  supply  was  so  low  as  to  be 
nlmost  negligible. 

Gas  meters  are  accepted  as  recognized  standards  for  measuring 
gas.  The  meter  that  was  on  complainant's  premises  shows  that 
gas  passed  through  it  during  the  period  in  dispute.  If  com- 
plainant did  not  use  that  gas,  it  is  possible  that  there  was  a  leak 
in  the  gas  pipe  in  the  wall  of  complainant's  premises  or  that  an 
unlighted  gas  jet  in  acme  obscure  place  was  turned  on. 

A  comparison  of  the  amount  of  gas  consumed  during  the 
winter  months  of  1917  with  that  registered  by  the  meter  for  the 
corresponding  months  of  the  present  year,  shows  a  considerable 
increase.  No  doubt  this  must  be  attributed,  at  least  in  part, 
to  the  fast  meter  registration  of  23.46  per  cent.  In  Tiew  of  the 
fact  that  gas  appears  to  have  passed  through  the  meter  during 
the  time  when  the  complainant  alleged  that  she  was  unable  to 
ohtam  it,  and  inasmuch  as  the  evidence  would  seem  to  indicate 
that  the  meter  was  properly  and  carefully  read,  I  hold  that 
ndequate  relief  to  the  complainant  will  he  granted  if  the  rebate 
already  allowed  for  the  fast  meter  is  permitted  to  stand  as  an 
adjustment  of  the  matter,  and  accordingly  direct  that  an  ordei 
of  discontinuance  be  entered  and  the  complaint  dismissed. 
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Id  the  Matter  of  the  Hearing  on  the  Motion  of  the  ConmuBBion 
as  to  the  Quality  and  Pressure  of  Gas  Manufactured,  Dis- 
tributed or  Sold  by,  and  Interruptions  in  the  Service  of.  Gas 
CoBPOKATioNS  Within  the  First  District 

Case  No.  2276 

(Public  Service  CommiBBian,  First  DiBtriet,  Jul;  SI,  ISIS) 

InrcttitatioB  u  to  tli«  gu  attuatioB  in  tli«  dtr  of  Hew  Yoik  in  nK^rd  to 

tlw  capacity  of  the  planta  of  the  gaa  companit*  far  mannfacture  and 

dlatiitmtion  of  gaa. 
Factora  affectlnx  the  xaa  anpply  aad  aerrice  aad  detaila  aa  to  quality  and 

preaanre  of  the  x«a  fnniisbed. 
Keapanaibility  for  care  and  aulntenance  of  equipment  on  coaanmen'  premiees. 
The  relatlTe  danger  In  the  nie  of  water  gaa  and  coal  gaai 
The  Inability  of  the  xaa  companlee  to  procuii  lupplies  of  coal  aad  oil  con- 

•idered,  aa  canelnx  tlie  complatnta  of  conanmera. 
Fallnie  of  the  companiea,  with  one  exception,  to  provide  taa  with  candle  power 

of  the  atatotoiy  requirement. 
Methada  of  the  companiea  in  diattlbntinK  gaa  to  caatomeia  and  leaaonable 

ImprOTementa  conaldered  in  reference  thereto  —  lecommendationa  of  the 


Owing  to  the  many  cranplaJnta  filed  with  Uie  Commiarion  aa  (o  the 
failur*  of  the  gee  aui^ly  during  last  winter  the  Commieaion  on  ite  own 
motion  bdd  a  number  of  hearingB  dealing  with  the  interniptiona  and 
tJie  defldencies  in  the  quality  and  quantity  of  the  gaa  nipply  during 
tltat  period  for  Uie  pnrpoee  of  aacertaining  what  oould  be  done  to  prevent 
the  recurrence  of  such  conditione. 

The  investigation  extended  to  Uie  aaoertainmeut  and  •orrey  of  the 
TariouB  factors  ottering  into  the  gaa  aerrice.  Theae  factora  included 
the  quality  and  preaeure  of  gas  fomidied  by  gsa  compames  within  the 
first  district;  the  plants  and  methoda  anployed  by  them  in  manufacturing, 
delivering  and  supplying  gaa  end  the  caueeB  of  the  interruptionB  to  the 
service  recently  occurring  to  the  disadvantage  of  cuatomere;  the  aerrice 
rfgulations  and  practices  of  the  said  corporati«ie  relaUva  to  a  ocm- 
tinuouB  supply  of  gas  and  the  reatoration  of  service  in  case  of  inter- 
ruption; reasonsble  improvements  in  the  plants,  methods,  property,  equip- 
ments, appliancee,  service,  practices  and  regulations  which  will  prcnnota 
the  public  intereste. 

A  queetioo  of  law  ia  presented  in  respect  to  where  the  I^al  reaponai- 
bility  waa  for  the  maintenance  end  cooditi4»i  of  service  pipea  and  fixturea 
within  the  premlaes  of  coneumers.  The  duty  of  a  gas  company  to  fumiah 
MTvice  impliea  a  right  and  duty  to  make  reaaouabto  mlea  and  regnlaUooM 
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t«  assure  the  aufflciene;  uid  safetj  of  the  equipment  within  the  building 
for  which  Uie  gas  ii  b>  be  iupplied.  <Beaioi)e  for  thia  holding  giveti 
at  length. 

The  impreBaim  that  the  tue  of  water  gaa  ia  more  dangerona  than  tha 
uae  of  coal  gaa  ia  erroueoua.  Aa  a  matter  of  fact  while  the;  are  both 
dangerous  if  eecapiog  unbumed  there  are  more  caeea  of  esploaions  in 
the  case  of  eoal  gas  than  in  that  of  water  gaa.  The  elementa  entering 
into  the  aitnatiou  where  accidents  have  occurred  include  the  presBure, 
uze  and  natural  ventilation  of  the  room,  the  time  of  exposure,  the  degree 
of  health  of  th«  person  injured  and  even  the  extent  to  which  tlie 
injured  person  makes  excessive  use  of  alcohol. 

During  the  height  of  the  gas  stringenc;  the  Standard  Oil  Company  was 
warned  bj  the  Consolidated  Qaa  Oixnpany  of  the  small  supply  of  oil 
and  was  requeated  to  make  proper  arrangements  to  keep  the  plants  of  the 
company  supplied  witli  oil.  The  Consolidated  Gas  System  despite  the 
uumiatakable  signs  of  an  impending  stringency  in  the  supply  of  fuel 
materials  failed  to  take  proper  precautions  to  provide  before  December, 
1917,  an  adequate  supply  of  oil  and  coal  to  tide  over  a  conaiderable  part 
«f  the  period  of  shortage,  the  reason  of  its  failure  being  its  reliance  upon 
the  ability  of  the  Standard  Oil  Company  to  supply  oil  as  needed.  The 
failure  of  the  gas  system  to  prepare  for  the  stringency  of  supply,  with' 
the  result  that  their  product  fell  below  the  statutory  requirements  aa  t« 
oandle  power,  justifles  the  complaints  of  consumers. 

Ihe  failure  of  the  various  companies  to  comply  with  the  candle  power 
requirements  of  the  statute  during  the  last  winter  they  seek  to  explain 
upon  the  ground  of  extreme  cold  and  abnormal  weather  conditiona, 
reaultlng  in  an  increase  of  gas  consumption  and  in  interferences  with 
delivery  et  water  point*  of  coal  and  oil.  He  testimony  at  the  hearing, 
however,  shows  that  the  companies'  failure  to  furnish  the  required  candle 
power  was  due  not  so  much  to  the  extrone  cold  weather  ae  to  their 
lack  of  foresight  or  inabUi^  to  provide  an  adequate  reserve  of  coal  and 
oil  to  tide  them  over  the  winter  season.  Ihe  only  compaJiy  the  record  of 
which  ia  clear  aa  r^ards  the  fulfillment  of  statutory  requirements  U 
the  Queens  Borough  Gas  and  Electric  Company. 

The  methods  of  the  variona  companies  in  regard  to  the  distribuUuB 
ot  gas  to  their  customers  outlined,  and  thirteen  reasonable  recommenda- 
tions are  made  by  the  Commiuriou  and  herein  set  forth  in  detail  for  the 
adoption  of  prevmtive  measures  to  minimize  such  interruptions  in  service 
as  occurred  during  the  past  winter,  and  to  enable  the  gajs  companies  to 
fulfill  their  obligations  in  respect  to  the  continuity,  adequacy  and  quality 
of  the  service  furnished.  The  gas  engineer  of  the  Commission  will  report 
to  the  CwnmiBsion  frcsn  time  to  time  to  what  extent  and  by  what  means 
these  recommendations  have  been  effected  and  what  other  measures  diould 
be  initiated.  Held,  that  at  this  time  no  order  should  be  made  by  the 
Commission  but  that  co-operation  of  the  companiee,  the  public,  the  ci^ 
and  the  Commission  will  probably  prove  more  effective  than  would 
eompolsive  orders. 
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Ebaoee,  Commissioner. —  Timely  heed  should  be  given  to  the 
conclusionB  which  may  properly  be  drawn  from  the  experience 
of  the  gas  companies  and  their  ccmsumera,  within  the  city  of 
New  York,  during  the  winter  of  1917-1918.  The  purpose  of 
the  hearings  held  at  length  by  the  Commission,  dealing  with  the 
interruptions  and  the  deficiencies  in  the  quality  and  quantity  of 
supply  of  gas  was  to  develop  fully  the  facts  as  to  the  circumatancea 
and  causes  thereof^  and  thus  to  enable  the  Commission  and  its 
experts,  the  expert  staffs  of  the  companies,  and  the  public,  to 
form  well-founded  conclusitms  as  to  what  may  best  be  done  to 
prevent  the  recurrence  of  last  winter's  difficulties.  This  memo- 
randum has  been  prepared  by  way  of  summary  of  the  developed 
facts  and  outline  of  the  needful  rec^Hmnendations. 

The  experience  of  last  winter  operated  to  test,  under  spvere  and 
unusual  conditions,  the  capacity  of  the  plants  of  the  gas  companies 
for  manufacture  and  distribution,  and  the  efEciency  of  their 
organizations,  for  furniahiDg  continuous,  adequate  and  efficient 
gas  service.  The  weather  during  the  past  winter  was  unusually 
rigorous;  the  supplying  of  coal  for  domestic  uses  and  the  supply- 
ing of  fuel  and  other  articles  for  gas  manufacturing  needs  were 
hampered  by  difficulties  of  transportation  and  delivery,  and,  while 
the  demand  on  the  part  of  consumers  for  gas  grew  to  unprece- 
dented volume,  the  fuel  supply  of  the  gas  companies  which  was 
diminished  to  an  extent  of  inadequacy  for  ordinary  demands  was, 
of  course,  totally  inadequate  for  the  extraordinary  demands ;  the 
near-exhaustion  of  fuel  compelled  a  decrease,  in  the  case  of  some 
companies,  of  the  output  of  gas  and  also  of  the  candle  power  of 
the  gas  furnished;  the  frigidity  reduced  the  quality  and  inter- 
rupted the  flow  of  gas;  the  resources,  facilities  and  capacity  of 
the  gas  companies  were  heavily  strained  or  overtaxed;  misappre- 
hension existed  as  to  the  causes  of  the  extreme  situation,  and  com- 
plaints by  consumers  were  never  before  so  numerous. 

How  far  the  gas  companies,  their  plants  and  organizations,  were 
prepared  to  render  ser^-ice  under  these  circumstances,  conforming 
to  legal  standards  and  what  were  the  factors  which  affected  the 
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service,  were  shown  during  an  investigation  into  the  g&s  supply 
which  was  undertaken  b;  the  Commission  on  its  own  motion  and 
which  was  conducted  through  formal  hearings  and  taking  of  teeti- 
moay  of  company  operating  officials,  consumers,  and  Commission 
staff  members.  A  survey  is  here  preeoited  of  the  evidence  sub- 
mitted, together  with  the  conclusions  of  the  Commission  thereon. 

FoBUAL  Pboobidiito  oh  Motioh  of  thb  Couuibsioit 

This  proceeding  was  instituted  by  the  adoption  by  the  Commis- 
sion on  February  13,  1918,  of  a  resolution  directing  that  a  hearing 
be  had  for  the  purpose  of  inquiring  and  determining  as  to  the  fol- 
lowing matters  and  things: 

"  (1)  The  quali^  and  pressure  of  gas  manufactured,  dis- 
tributed or  sold  by  gas  companies  within  the  first  district,  the 
plants  and  methods  employed  by  the  said  corporations  in  mannfao- 
tnring,  delivering  and  supplying  gas  within  the  first  district,  and 
the  causes  of  interruptious  which  have  occurred  recently  in  the 
supply  of  gas  to  individual  customerB  of  said  gas  corporations; 

"  (2)  The  service,  regulations  and  practices  of  said  corpora- 
tions in  respect  to  the  continuous  supply  of  gas  to  customers  and 
the  restoration  of  gas  service  in  cases  of  interruptions;  and 

"  (3)  Any  reasonable  improvements  in  the  said  plants,  methods, 
property,  equipment,  appliances,  service,  practices  and  regulations 
of  any  of  the  said  corporations  as  will  promote  the  public  interest, 
preserve  the  public  health,  protect  those  using  such  gas  and  those 
employed  in  the  manufacture  and  distribution  thereof,  and  render 
safe  and  adequate  the  service  furnished  and  provided  by  each  of 
said  corporations," 

A  considerable  volume  of  testimony  and  nnmerous  exhibits 
were  submitted  in  evidence  at  hearings  in  which  there  participated 
numerous  consumers,  the  corporation  counsel  of  the  city  of  New 
York  and  officers  and  representatives  of  the  gas  companies.  The 
salient  facts  adduced  are  set  out  in  the  survey  of  the  evidence 
under  the  following  topics: 
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Climatic  conditions  pievaleut  during  the  winter  of  1917-1918. 
Complaints  of  consumers. 
GsB  poisoning. 
Freezing  of  house  services. 

Besponsibility  for  care  and  maintenance  of  equipment  on  con- 
sumers' premises. 

Gas  appliance  busineas  conducted  by  gas  companies. 

Composition  of  gas. 

Plant,  fuel,  manufacturing  and  distributing  conditions. 

Compliance  by  companies  with  candle  power  statute. 

Heating  power  of  gas. 

Compliance  by  companies  with  pressure  orders. 

CLIH1.TIC        CoHnlTIOnS        PEEVALEaX        DUBINO       WlHTBB       OF 

1917-1918 

The  circumstances  which  intensified  and  brought  to  aggravated 
form  the  conditions  affecting  gas  supply  within  the  city  of  New 
Vork  during  the  past  winter  were  obvioudy  the  temperature  and 
weather.  The  reports  of  the  United  States  Weather  Bureau  for 
the  months  of  December,  1917,  and  January  and  February,  1918, 
show  unusually  severe  cold  weather  and,  in  periods,  unprecedented 
coldness. 

During  Decranber,  1917,  on  every  day  excepting  four  days,  the 
mean  temperature  was  below  normal  by  one  d^ree  Fahrenheit  to 
thirty-six  d^;rees  Fahrenheit.  The  mean  temperature  of  twenty- 
five  degrees  Fahrenheit  for  that  month  was  the  lowest  aince  1871, 
and  the  snowfall  for  the  month  was  eleven  and  seven-tenths  inches, 
which  was  five  and  one-tenth  inches  above  normal. 

During  January,  1918,  excepting  on  five  days,  the  mean  temper- 
ature was  below  normal  by  one  degree  to  twenty-eight  degrees 
Fahrenheit  The  mean  temperature  of  twenty-one  and  six-tenths 
d^rees  Fahrenheit  for  the  month  also  was  the  lowest  since  1871, 
and  the  snowfall  for  that  month  was  thirteen  and  six-tenths  inches, 
or  four  and  nine-tenths  inches  above  normal. 

During  February,  1918,  the  mean  temperature  was  only  one 
and  one-tenth  degrees  Fahrenheit,  below  normal;  bat  between 
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February  first  and  tenth  the  mean  temperature  for  every  day, 
except  February  seventh,  was  below  the  freezing  point. 

Particularly  from  December  22,  1917,  to  February  10,  1918, 
there  was  a  spell  of  extreme  and  unprecedented  cold  weather  in 
the  city  of  New  York.  Heavy  snowstorms  occurred  during  this 
period.  Transportation  trnffie  in  and  about  New  York  was  seri- 
ously crippled ;  the  East,  the  Hudson,  and  the  Harlem  rivers,  the 
New  York  Bay  and  the  creeks  and  waters  adjoining  them,  through 
which  boats  and  barges  loaded  with  coal,  oil  and  other  supplies 
for  both  domestic  and  gas  company  uses  must  pass,  were  blocked 
with  ice,  and  navigation  was  suspended  for  days  at  a  time. 
Access  to  piers  for  unloading  coal  and  oil  for  the  use  of  the  gas 
companies  was  prevented.  Tug  boats  ordinarily  employed  to 
haul  coal  barges  and  oil  tankers  were  seriously  damaged  by  ice 
and  pat  out  of  oommission. 

COUFLAITVTS    OF    CoNBUMKBS 

The  delivery  of  coal  and  oil  to  the  gas  companies  was  hampered 
to  such  an  extent  that  the  quantity  on  hand  in  excess  of  the 
current  needs  of  most  of  the  plants  was  rapidly  depleted.  In 
some  instances  the  supply  became  exhausted  or  approached  the 
point  of  exhaustion.  The  interruption  in  the  supply  of  ooal  pei^ 
sisted,  and  produced  an  acute  situation  of  lack  of  fuel  in  many 
homes  throughout  the  city,  as  a  result  of  which  those  who  were 
unable  to  secure  sufficient  heat  by  means  of  consuming  coal  in 
house  fomaces  resorted  to  an  unprecedented  use  of  gas.  The 
demand  upon  the  gas  companies  thereupon  increased  enormously. 
For  example,  on  Saturday,  December  10,  1917,  the  output  of  gas 
hy  the  Consolidated  Gas  System  jumped  to  128,678,000  cubic 
feet,  representing  an  increase  of  22,000,000  cubic  feet  over  the 
preceding  Saturday  and  an  increase  of  32,480,000  cubic  feet, 
or  33.7  per  cent  over  the  corresponding  date  in  1916.  The  out- 
put on  this  day  was  10,000,000  cubic  feet  in  excess  of  prior 
maximum  in  the  company's  experience.  On  December  30,  1917, 
the  output  reached  142,165,000  cubic  feet,  while  on  the  same 
day    in    1916    it    had    been    only    96,264,000    cubic    feet     Oa 
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December  thirtj-firat  the  output  was  145,026,000  cubic  feet 
Increases-  of  eimilai  percentages,  beyond  all  expectations,  took 
place  in  nearly  every  gas  plant  in  the  citjf. 

The  Consolidated  Gas  Company,  which  is  the  dominant  con- 
stituent of  the  Consolidated  Gas  System  and  supplies  gas  in  the 
greater  part  of  the  borough  of  Manhattan,  was  flooded  with  com- 
plaints by  consumers.  This  company  alone  received  278,785  com- 
plaints during  October  to  February,  inclusive  (1917-1918). 

In  January,  1918,  the  Conaoli'lated  Oas  Company  alone 
received  reports  of  partial  or  total  lack  of  supply  due  to  frost  from 
46,641  consumers,  while  in  January  for  the  previous  five  years  the 
average  number  was  1,242  with  a  minimum  of  none  in  1913  and  a 
maximum  of  4,586  in  1914.  The  total  number  of  such  reports 
in  five  years  1913-1917,  inclusive,  was  but  51,514,  an  average  of 
12,303  per  aniium,  so  that  the  number  in  January  of  this  year 
was  nearly  equal  to  the  entire  number  in  the  previous  five  years' 
history  of  the  company. 

The  Consolidated  Gas  Company  in  the  early  part  of  1916  con- 
ducted an  intensive  campaign  of  educating  its  customers  to  the 
possible  dangers  in  the  use  of  -gas,  by  sending  to  all  of  its  con- 
sumers pamphlets  entitled  "  Don't  Be  Careless,"  in  which  attention 
was  called  to  dangers  to  be  apprehended  from  the  use  of  gas  and 
to  the  precautions  which  should  be  taken  to  provide  against  them, 
and  the  same  information  was  disseminated  in  "  Gas  L<^c,"  a 
circular  published  by  the  cMnpany. 

The  Bronx  Gas  and  Electric  Company  which  serves  a  portion 
of  the  borough  of  The  Bronx  and  whose  total  number  of  con- 
sumers is  small  as  compared  with  the  larger  gas  companies  in  the 
city  of  New  York,  received  in  December,  1917,  about  900  com- 
plaints, and  in  January,  1918,  about  2,700  complaints,  due  to  the 
freezing  of  service  and  house  pipes  and  meters.  In  every  case, 
the  company  asserted,  it  gave  relief  as  quickly  as  the  company's 
employees  could  get  around,  making  no  charge  for  the  work  done, 
and  it  disclaimed  any  negligence  or  responsibility  on  its  part  for 
the  troubles. 

The  Brooklyn  Union  Gas  Company,  which  directly  or  throu^ 
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sabsidiaries  supplies  gas  in  the  greater  part  of  the  borough  of 
Brooklyn  and  in  a  part  ai  the  borough  of  Queens,  received 
156,809  complaints  from  consumers  from  December  1,  1917,  to 
Febniar;  28,  1918,  as  compared  with  64,218  complaints  during 
the  correqwnding  period  of  the  preceding  jear. 

From  December  1,  1917,  to  February  28,  1918,  there  were 
158,809  visitations  made  to  consumers  by  representatives  of  the 
company,  as  a  result  of  complaints.  The  company's  official  testi- 
fied that  it  was  its  practice,  when  complaint  is  made  to  it,  to 
investigate  as  soon  aa  possible  and  remedy  the  catise;  that  when 
cranplaint  is  made  as  to  high  bills,  and  is  found  just,  rebates  are 
made  and,  if  deemed  unjust,  the  consumer  has  the  option  of  hav- 
ing the  meter  tested  hj  the  company  or  the  Commission. 

During  the  past  winter  the  company  sent  out  notices  to  its  con- 
sumers cautioning  them  as  to  the  dangers  to  be  anticipated  from 
the  use  of  gas  during  the  stress  of  the  severe  winter,  this  notice 
being  printed  on  the  bills  sent  to  consumers.  The  notice  called 
particular  attention  to  the  necessity  of  keeping  gas  fixtures  and 
appliances  and  rubber  tubing  in  perfect  condition  to  prevent 
aocidents. 

The  Kings  County  Lighting  Company,  which  furnishes  gas  in 
the  thirtieth  ward  of  the  borough  of  Brooklyn,  received  the  fol- 
lowing number  of  complaints  from  consumers:  December,  1917, 
2,154;  January,  1918,  5,293;  February,  1918,  1,204. 

All  of  these  complaints,  with  few  exceptions,  were  attended  to 
by  the  company,  and  at  times  employees  were  ont  remedying 
c(Hnp]aints  twenty-four  hours  of  the  day.  The  great  majority 
were  attributed  to  frozen  meters  and  frozen  bouse  risers  and  about 
50  to  frozen  services,  while  only  about  200  or  300  were  attributed 
to  poor  gaa.  The  number  of  complaints  in  this  season  of  1917- 
1918  was  much  greater  than  the  corresponding  season  of  the 
preceding  year. 

The  Brooklyn  Borough  Gas  Company,  which  operates  in  the 
thirty-first  ward  of  the  borou^  of  Brodtlyn,  received  7,216 
complaints  from  consumers  between  Dec^nber  1,  1917,  and 
February  28,  1918,  whereas  it  received  only  3,025  complaints 
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during  the  corresponding  period  of  the  preceding  year.  The  com- 
pany's manager  testified  that  so  far  as  freezing  was  concerned, 
60  per  cent  of  ihe  trouble  was  on  the  consumer's  side  of  the  meter, 
but  that,  nevertheless,  the  company  attended  to  all  complaints  as 
fast  afl  possible.  This  company  operates  under  imusual  topo- 
graphical conditions.  Many  of  its  mains  are  exposed  to  the  rise 
and  fall  of  the  tide.  Most  of  the  complaints,  aocording  to  the 
company's  version,  were  due  to  the  chilracter  of  the  buildings  in 
the  Coney  Island  district,  which  are  of  frame  construction  with 
open  spaces  under  the  house  and  with  house  risers  and  meters  so 
set  as  to  expose  them  to  frost 

In  the  borough  of  Richmond,  comprising  Staten  Island,  which 
is  served  exclusively  1^  the  New  York  and  Richmond  Gaa  Com- 
pany, the  company  received  4,328  complaints  between  January 
1,  1918,  and  February  15,  1918,  of  whidi  80  per  cent  related  to 
troubles  which  were  located  on  the  consumers'  prwmflea  and  which 
were  due  to  faulty  house  piping  or  faulty  meters.  The  com- 
plaints of  the  corresponding  period  of  the  preceding  year  were 
almost  n^ligible  in  number  compared  with  the  complaints  of 
1918.  The  company  relieved  all  the  frost  troubles,  wherever 
located.  For  several  prior  years  the  company  had  been  making 
efforts  to  compel  changes  in  the  house  piping  so  as  to  prevent 
frost  troubles  and  had  sought  by  advertisement  to  give  publicity 
to  its  admonitions.  The  house  risers  are  generally  located  in 
exposed  parts  of  frame  houses,  and  this  condition  could,  accord- 
ing to  the  company's  general  manager's  view,  be  readily  remedied 
by  dropping  a  new  riser  within  the  partition  three  or  four  feet 
back  of  the  front  wall  or  by  a  alight  rearrangranent  of  the  pipes 
at  «nall  cost  Moreover,  the  company  claims  that  its  investigation 
disclosed  defective  laying  of  pipes  at  improper  angles,  improper 
alignment  or  poor  connections  and  traps,  and  this  condition  pre- 
vails particularly  in  suburban  localities. 

The  Queens  Borough  Gas  Company,  which  serves  the  fifth 
ward  of  the  borough  of  Queens  and  an  adjacent  part  of  Nassau 
eounly,  received  on  an  average  several  hundred  complaints  a 
month,  due  mainly  to  frozen  services.  Its  practice  was  to  investi- 
gate the  complaints  and  satisfy  them  whenever  possible. 
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It  is  thus  seen  that  there  was  ao  abnonnal  ntimber  of  complaints 
by  consumers,  out  of  all  proportion  to  the  namber  in  correspond- 
ing periods,  and  the  available  forces  of  the  companies  to  handle 
and  remedy  the  complaints  were  not  only  taxed  to  the  utmost 
but  proved  to  be  inadequate.  Company  officials  who  testified 
before  the  Commission  evinced  a  ready  and  willing  disposition  to 
satisfy  complaints  or  remove  their  cause.  But  with  so  large  a 
number  of  cmnplaints  arising  at  about  the  same  time,  the  forces 
of  the  companies  were  overwhelmed,  and  the  trying  conditions 
naturally  inereased  the  irritation  of  B  great  many  consumers,  the 
adjustment  of  some  of  whose  complaints  was  necessarily  delayed 
while  the  available  forces  of  the  companies  were  making  their 
round. 

The  underlying  causes  of  these  wnnplaints,  how  they  were 
remediable  and  what  preoantions  should  have  been  taken  last 
winter  or  should  be  taken  in  the  futur^  will  be  reviewed. 

Gas  Poisonihtq 

A  distressing  feature  of  the  difficulties  experienced  last  winter 
in  the  gas  supply  in  the  city  was  the  number  of  cases  of  gas 
poisoning. 

The  reports  of  the  health  department  of  the  city  of  New  York 
(Exhibits  Kos.  1  and  8)  show  that  during  the  period  from  Decem- 
ber 1,  1917,  to  February  23,  1918,  indusive,  264  persons  died  in 
the  city  from  gas  poisoning,  as  follows:  Manhattan  137,  The 
Bronx  15,  Brooklyn  05,  Queens  10  and  Richmond  7.  Gas 
poisoning  is  not  a  rare  mishap.  The  report  of  the  same  depart- 
ment for  the  corresponding  period  of  the  previous  winter  shows 
1S3  deaths  from  gas  poisoning  in  the  city,  as  follows :  Manhattan 
77,  The  Bronx  4,  Brooklyn  56,  Queens  18  and  Richmond  2.  But, 
during  the  .past  winter,  there  was  a  material  increase  in  the 
number  of  deaths  from  gas  poisoning  in  all  the  borooghs,  except- 
ing Que«i8,  over  the  previous  winter. 

A  report  of  the  police  department  of  the  eity  of  New  York, 
covering  non-fatal  as  well  as  death  cases,  shows  that  during  the 
period  from  November  1,  1917,  to  February  15,  1918,  inclusive, 
there  were  621  cases  in  the  city  of  New  York,  in  which  746  per 
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eons  were  poisoned  hy  gas,  causing  331  fatalities.  A  tabnlBtion 
of  the  reported  eases,  prepared  by  the  chief  gas  engineer  of  the 
Cunmission,  classifies  the  causee,  hut  not  as  to  the  numher  of 
persons  affected  in  each  particular  case,  as  follows: 

Cause  unknown 119 

Suicidal  intent 63 

Probable  suicidal  intent 10 

Accidental  escape  of  gas  from  jets,  automatic  burners  and 

appliances 207 

Repairing  and  thawing  house  pipes  and  appliances 21 

Broken  house  pipes 2 

Hose  accidentally  slipped  off 35 

Flame  blown  out  by  wind. 15 

Gas  went  out 4 

Thawing  of  frozen  pipes 15 

Appliances   improperly  lighted 8 

Flame  quenched  by  water  from  kettle 1 

Leaky  and  defective  valves,  jets,  cocks,  house  piping,  fix- 
tures  and   appliances 61 

Leaky  and  defective  tubing 26 

Leaky  and  defective  meters 4 

Leaky  main  in  street 1 

Eepairing  meter  or  meter  connection 2 

Repairing  service  in  street 2 

Upsetting  gas  appliance 3 

Intoxication 5 

Hanging  clothes  on  fixtures 1 

Company  turned  off  gas  without  inspecting  jets 1 

Qaa  from  other  sources  than  utilities  supply 12 

Carbon  dioxide  suffocation  on  account  of  poor  ventilation.  1 

Physical  ailment  causing  improper  manipulation .......  2 

Combination  of  gas  poison  with  other  physical  ailments. .  3 

Unable  to  tarn  off  stiff  gas  cock 1 

Burned  when  lighting  gas  heater 1 

Total 621 

DigilizeflbyGoOyl 


Mattsb  OS  Qdalitt  ans  Pbbbbttke  of  Ga8  183 

Public  Seirice  Codunlwion,  Flrat  Diitriet  [Vol.  171 

The  increase  in  the  gas  poisoning  cases  this  past  winter  over 
the  previoufl  winter  undoubtedly  arose  out  of  the  combination  of 
the  extreme  cold  weather  and  the  lack  of  coal  for  domestic  uses, 
which  created  a  tremendous  demand  for  gas  stoves  and  heating 
appliances  of  varying  construction  and  efficiency,  and  a  corre- 
sponding increase  in  the  use  of  gas  such  as  the  companies  in 
this  city  had  never  before  been  compelled  to  meet  in  a  similar 
period  of  their  history.  A  great  number  of  service  pipes  leading 
from  the  street  mains  to  the  house  meters  as  well  as  house  pipee 
were  frozen  and  interruptions  in  the  service  resulted.  Direct 
and  positive  proof  of  the  details  of  most  of  the  occurrences  are 
lacking.  However,  the  circumstances  which  could  be  ascertained 
indicated  with  fair  certainty  the  causes  in  the  majority  of 
individual  eases.  It  is  naturally  conceivable  that  while  the 
services  and  house  pipes  were  in  this  frozen  oonditiou  con- 
sumers would  turn  on  the  gas  cock  to  light  their  fixtures  or 
heating  appliances  and  would  carelessly  fail  to  turn  ot!  the 
cock  if  no  gas  flowed,  and  when  the  pipes  would  thaw  out  the 
gas  would  flow  through  and  escape  uhbumed  into  the  room. 
Then,  again,  after  fixtures  and  appliances  had  been  lighted  the 
freezing  in  the  service  pipes  and  house  pipes  would  result  in 
the  extinguishment  of  the  fiame,  and  the  subsequent  thawing 
out  of  the  pipe  would  allow  the  escape  of  the  unbumed  gas  into 
the  rooms.  Owing  to  enforced  suspension  of  heating  in  parts 
of  buildings  where  pipes  were  exposed,  freezing  set  in.  While 
the  extreme  cold  weather  continued  and  during  the  coal  scarcity 
many  cheap  and  dangerous  gas  contrivances  were  put  upon  the 
market  Many  of  the  consumers  who  purchased  stoves  and  appli- 
ances, but  who  were  inexperienced  or  uninformed  in  their  use, 
were  probably  unable  to  adjust  and  use  them  properly.  The  claim 
was  made  that  some  of  the  types  of  tubing  which  were  placed 
on  the  market  and  used  were  defective  and  improper  for  the 
purpose  intended,  some  being  made  of  paper  and  others  of 
cheap  rubber  which  would  crack  when  given  a  slight  twist, 
others  being  of  such  flimsy  material  that  they  could  be  burned 
or  broken  without  the  slightest  trouble.    It  is  safe  to  say  that 
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the  twenty-six  cases  of  lea^  and  defective  tubing  vere  due  to 
thifl  cause.  The  thirty-five  cases  resulting  from  hose  accidentally 
slipping  off  the  jet,  and  some  of  the'  eizty-one  casee  of  leaky  and 
defective  valves,  jets,  cocks,  house  piping,  fixtures  and  appliances 
could  undoubtedly  have  been  avoided  if  modern,  up-to-date  tub- 
ing and  connections  with  safety  connection  or  cock  had  heea 
used.  While,  as  appears  from  the  testimony,  the  gas  companies 
selling  and  leasing  heating  and  cooking  appliauoee  install  solid 
pipe  connections  wherever  practicable  and  sell  only  the  latest  and 
best  types  of  tubing  and  connections  therefor,  not  all  other 
dealers  in  gas  fixtures  or  appliances  are  similarly  concerned. 
No  evidence  was  introduced  to  show  that  any  of  the  cases  resulted 
from  defects  in  any  of  the  gas  ranges  or  applianoes  sold  or  rented 
by  the  gas  companies. 

One  of  the  most  frequent  causes  of  accident  lies  in  the  use  of  the 
open  flame  ga£  luting  burner  known  as  the  flat  flame  burner. 
The  principal  factor  is  the  absence  of  stops  on  burner  cocks  or  the 
wearing  down  of  stops  or  ride  of  stops  above  the  collar,  thus  per- 
mitting the  kqf  to  turn  (Jear  aroimd.  The  only  certain  prevent- 
ive of  such  accidents  is  a  discontinuance  of  the  use  of  flat  flame 
burners  for  illumination  and  the  substitution  of  mantle  lights. 
Mantle  lights  not  only  give  a  light  approximately  five  times  as 
bright  as  the  open  flame  burner  hut  use  50  per  cent  less  gas  in 
doing  so.  Accidents  from  the  use  of  mantle  lights  are  rare,  for 
the  reasons  that  (1)  where  the  gas  cock  is  accidentally  turned  on 
in  extinguishing  the  light  the  heat  remaining  in  the  mantle  will 
generally  reignite  the  gas;  (2)  it  is  extremely  difficult  to  blow  out 
such  a  light;  (3)  where  an  accidental  escape  of  gas  occurs  a  very 
much  smaller  quantity  can  escape  than  with  a  flat  flame  burner, 
(4)  and  there  are  a  fewer  outlets  required  for  such  lights  and 
the  chance  of  accident  is  accordingly  reduced.  The  general  effect 
of  the  use  of  mantle  lights  in  place  of  flat  flame  burners  will 
be  a  reduction  in  the  consumption  of  gas  used  for  illuminating 
purposes.  There  are  probably  over  1,000,000  open  flame  burners 
in  use,  through  which  approximately  20  per  cent  of  the  total 
consumption  of  gas  is  used,  and  the  sobstitution  of  the  mantle 
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li^ts  woold  provide  a  very  effectiye  safeguard  against  dangers 
now  BDCountered  in  the  QBe  of  open  flame  burners. 

Ko  evidence  wa£  introduced  establishing  direct  relation  betweeoi 
the  many  cases  of  gas  poisoning  and  the  failure  of  the  oxnpauiea 
to  obeeiTe  and  obeiy  the  laws  of  the  State  of  New  York  fixing  the 
illuminating  power  of  gas  and  the  orders  of  the  Commission  pre- 
scribing gas  pressure  r^ulations.  The  candle  power  is  very 
important  where  open  flame  burners  are  used  for  illumination  but 
unimportant  in  mantle  lamps ;  neither  has  it  any  importance  where 
cooking  and  heating  appliances  are  concerned.  The  essential 
factor  in  the  use  of  mantle  lamps  and  heating  appliances  is  the 
thermal  quality.  The  pressure  in  the  gas  keeps  it  moving  and  it 
has  been  shown  that  so  far  as  open  flame  burners  are  concerned  a 
pressure  as  low  as  one-tenth  of  an  inch  would  maintain  the  flame 
and  in  no  case  has  the  preesnxe  in  the  mains  been  shown  to  be  as 
low  as  that  dnring  the  past  winter.  Where  the  candle  power 
is  reduced  it  reduces  the  illumiBation  in  open  flame  burners  but 
does  not  resnlt  in  interruptions  of  the  supply.  A  sudden  drop 
in  pressure,  however,  will  affect  mantle  lamps  and  cooking  and 
heating  appliances  which  are  adjusted  to  a  fixed  pressure  as  was 
stated  abova  la  cooking  and  heating  appliances  where  such  a 
drop  occurs  there  is  a  danger  of  a  flash  back  and  burning  of  flame 
in  the  oriflce  feeding  the  appliance  resulting  in  the  production  of 
carbon  monoxide  in  the  room.  The  police  department  reports  of 
gas  poisoning  cases  as  tabulated  by  chief  gas  engineer  of  the 
Commission  fail  to  indicate  that  any  of  the  cases  resulted  from 
deflciency  in  quality  or  in  pressure  in  the  mains. 

The  Consolidated  Gas  System  several  years  ago  introduced 
the  use  of  the  pulmotor  in  New  York  city.  This  appliance  is 
designed  to  restore  to  conBciousnees  people  overcome  by  gas,  as 
well  as  for  use  in  other  cases  of  unconsciousness.  I  understand 
other  companies  own  and  use  pulmotore,  but  it  does  not  appear 
that  all  of  them  do.  All  of  the  system's  emergency  wagons  carry 
fhis  instrument  at  all  times  and  their  men  are  trained  to  use  it 
efficiently  and  it  is  invariably  operated  under  the  direction  of  a 
physician  when  one  is  present.     During  January,  1918,  the  pul- 
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motor  crew  of  this  ayatem  was  called  upon  to  answer  twenty-eix 
cases  of  gas  poiBoning  affecting  twenty-eight  persons  and  in  all  bat 
tliree  of  the  cases  the  patients  were  revived.  There  were  four 
fatalities.  According  to  the  claim  of  the  company,  twelve  of  the 
cases  would  havie  been  prevented  if  a  mantle  burner  had  been 
used.  The  importance  of  an  appliance  such  as  this  can  readily  be 
conceived  and  I  suggest  that  all  gae  (Mnnpanies  in  the  city  of  New 
York  be  requested,  if  they  have  not  already  done  bo,  to  install  a 
pulmotor  on  their  emergency  wagons. 

Experience  baa  shown  that  whenever  there  is  a  great  increase 
in  the  use  of  gas  a  temporary  increase  in  gas  accidents  follows. 
While  any  fatality  due  to  accident  is  lamentable  and  no  effort 
should  be  spared  to  conserve  health  and  life,  yet  when  the  weather 
conditiims  of  the  past  winter,  and  the  attendant  lack  of  coal  and 
the  tremendous  increase  in  gas  consumption,  are  considered,  it  is 
remarkable  that  in  a  city  of  over  6,000,000  inhabitants  there  was 
not  a  greater  percentage  of  gas  poisoning  cases,  many  of  which  are, 
no  doubt,  attributable  to  suicidal  intent.  I  am  of  the  opinion  that 
many  of  the  cases  of  gas  poisoning  were  due  to  ignorance  on  the 
part  of  consumers  who  were  not  familiar  with  the  dangers  to  be 
guarded  against  in  the  use  of  gas  ranges  and  some  of  the 
appliances  put  in  service,  often  improvisedly  and  impromptu,  for 
heating  purposes. 

It  has  been  tritely  remarked  by  the  Court  of  Appeals  that 
"  The  properties  of  the  illuminating  gas  In  ordinary  use,  its 
inflammable  and  explosive  character,  are  well  understood,  and 
every  person  of  mature  years  and  ordinary  intelligence,  cannot 
be  presumed  to  be  ignorant  of  them,"  Lanigan  v.  N.  Y.  Gas 
Light  Co.,  71  N.  Y.  20,  33. 

It  would,  however,  be  imprudent  and  unjust  for  gas  companies 
passively  to  rely  solely  upon  the  intelligence  of  consumers  to  take 
all  proper  precautions  to  avoid  accident  and  disaster  in  the  use  of 
gas  and  not  to  exert  themselves  in  an  active  effort  to  protect  the 
ignorant  and  the  heedless  in  the  use  of  gas. 

In  the  early  part  of  1916  the  Consolidated  Gas  Company  sent 
to  all  of  its  cousumers  pamphlets  entitled  "  Pon't  Be  Careless," 
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calling  attention  to  dangers  to  be  apprehended  from  the  nee  of 
gag  and  precautions  to  provide  against  them,  and  the  same 
warning  was  printed  in  "  Gas  Logic,"  a  circular  published  by  the 
same  company.  In  the  emergency,  in  December,  1917,  and 
January,  1918,  a  poatal  card  was  mailed  to  each  person  who  com- 
plained to  the  company,  assuring  him  of  the  company's  efforts  to 
remedy  the  complaints  and  cautioning  that,  in  the  event  of  a 
failure  of  supply,  all  burners  be  kept  turned  ofF  until  the  supply 
has  been  restored. 

Other  companies,  but  not  all,  make  it  a  practice  to  send  out 
warnings  to  their  customers.  For  example,  the  New  York  and 
Richmond  Gas  Cwnpany  usually  at  the  beginning  of  the  fall 
aeason  advertises  in  the  local  papers  and  on  the  back  of  gas  bills 
its  willingness  to  inspect  gas  appliances  and  tubing  and  calls  the 
attention  of  the  consumers  to  the  dangers  from  defective  gas 
tubing. 

It  is  quite  apparent  that  a  large  mass  of  gas  users  in  the  city 
have  not  a  full  realization  of  the  lurking  dangers  in  the  use  of  gas, 
especially  in  times  of  greatest  need  for  the  service  and  demand 
upon  the  resources  of  the  gas  companies.  Gas  companies  have  a. 
responsibility  in  the  safety  of  the  supply  and  use  of  gas  by  their 
consumers  and  they  must  share  in  great  part  the  interest  of  the 
community  in  surrounding  the  supply  and  use  of  gas  with  every 
p(^sible  protection  against  danger.  They  stand  in  an  advantage- 
ous relation  to  the  consumers  to  educate  those  who  are  not  fully 
acquainted  with  the  possible  dangers  how  best  to  avoid  them. 
They  should  make  it  a  practice  periodically,  and  especially  at 
such  times  when  causes  exist  to  create  dangers,  to  inform  and 
warn  their  patrons  of  the  dangers  and  to  advise  the  precautions 
which  should  be  taken  to  avert  them.  Such  notices  could  be  most 
effectively  circulated  by  printing  them  upon  the  back  of  bills. 

Fbcezinq  of  House  SaHvicae 

The  majority  of  complaints  received  both  by  the  companies  and 

the   Commission    were   due   to   interruptions   in    supply.      The 

principal  cause,  apparently,  of  the  many  interruptions  in  supply 
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of  gas  during  tlie  past  winter  was  the  freezing  of  aervioe  and 
house  pipes  due  to  the  extreme  cold  weather  and  lack  of  coal. 
The  law  seenw  to  require  or  permit  an  open  areaway  in  front  of  a 
tenement  house  which  mates  net'esaary  the  exposure  of  a  portion 
of  the  serrice  pipe  leading  from  the  main  to  the  meter  on  the 
premises.  The  service  pipe  extends  from  the  mains  in  the  streets 
to  the  meters  in  the  buildingx. 

Every  gas  has  a  certain  vapor  tension,  whether  it  is  the  atmos- 
phere outside,  illuminating  gas  of  any  kind,  or  carhuretted  water 
gas  or  coal  gas,  and  it  will  take  up  moisture  mechanically  in  an 
amount  depending  upon  the  pressure  and  upon  the  temperature. 
It  leaves  the  gas  holder  saturated  with  a  certain  amount  of  this 
vapor.  When  it  comee  in  contact  with  a  cooler  spot  that  moisture 
is  naturally  thrown  down  the  same  as  it  would  be  in  the  con- 
densers in  the  gas  works,  and,  if  it  is  cold  enou^  at  that  spot, 
the  water  freezes.  Farther  supplies  of  gas  eorabg  along  supply 
further  quantities  of  that  aqueous  vapor,  and  that  freezes,  and  if 
the  cold  snap  is  long  enough  there  is  danger  of  the  entire  pipe 
being  frozen. 

It  is  important  in  order  to  prevent  the  freezing  of  the  service 
pipes,  which  is  a  common  occurrence  in  winter,  to  protect  the 
service  pipes  in  some  manner  against  the  cold  and  frost.  The 
frozen  services  are  due  to  a  large  extent  to  inadequate  protective 
covering  for  the  pipe  where  it  passes  through  the  areaway,  hut 
during  the  past  winter  even  where  the  pipes  were  protected  by  a 
covering  it  seems  that  the  cold  spell  continued  for  such  a  length  of 
time  that  freezing  resulted  anyhow.  All  service  pipes  where  they 
pass  through  areaways  should  have  a  protective  covering  of  an 
approved  type.  Ordinarily,  when  underground,  the  service  pipes 
are  protected  but  the  danger  point  usually  is  in  the  portion  of  the 
pipe  passing  through  areaways.  Again,  another  condition  that 
permits  of  the  freezing  of  the  pipes,  not  only  service  pipes  but 
bouse  pipes  and  risers  as  well,  is  the  condition  of  the  cellar  and 
the  position  of  the  house  risers.  If  the  windows  in  the  cellar  are 
open  and  the  pipe  is  close  to  them  the  pipe  will  freeze.  Where 
the  house  riser  goes  up  on  the  side  of  the  building  and  there  is 
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no  heat  in  the  btiildiog  the  outside  temperatnre  affects  the  risen 
and  pipes  and  freezes  them.  During  the  past  winter  aa  a  result 
of  the  scarcity  oi  coal  the  cellars  in  numerooa  buildings  were  with- 
out heat  and  many  of  the  homes  were  either  without  heat  or 
inadequately  heated  resulting  in  the  abnormal  number  of  com- 
plaints of  frozen  pipes  which  to  some  ^ent  was  responsible  for 
the  many  gaa  poisoning  cases.  In  some  sections  of  the  city,  par- 
ticularly The  Bronx  and  Richmond  and  outlying  sections  in 
Brooklyn  and  Queens,  there  are  many  frame  as  well  as  detached 
houses  wherein  there  is  a  greater  tendency  of  house  pipes  and 
risers  to  freeze  than  where  the  house  is  in  a  solid  block  or  of  stone 
and  brick.  Where  a  house  is  exposed  on  all  sides  to  the  weather 
it  is  more  susceptible  to  freezing  than  if  it  were  in  a  solid  block. 
The  companies  have  no  control  over  the  house  pipes  and  risers, 
as  thc^  are  the  property  of  the  landlords  or  tenants  and  are  located 
on  the  consumers'  premises.  When  pipes  are  affected  by  frost,  it 
may  cause  an  interruption  in  the  siipply  or  reduce  the  pressure. 
Many  meters  were  affected  by  the  frost  during  the  past  winter. 
A  rule  (No.  181)  of  the  building  department  established  under 
and  in  accordance  with  section  600  of  the  Building  Code  requires 
the  construction,  whenever  practicable,  of  the  house  risers  within 
five  feet  of  the  front  wall  of  a  building  and  the  location  of  a  meter 
is  accordingly  not  over  five  feet  from  the  building  walL 

The  Consolidated  Gas  System  has  made  experiments  with  the 
construction  and  arrangement  of  service  pipes  so  as  to  prevent 
freezing.  The  service  pipe  is  ordinarily  two  inches  in  diameter. 
The  experiments  demonstrated  the  necessily  of  adequate  protection 
for  the  portion  of  the  service  pipe  in  areaways  exposed  to  the 
weather.  Where  a  service  pipe  supplying  a  single  building  waa 
frozen  it  may  and  oftentimes  doee  result  in  complaints  from  all 
or  the  major  portion  of  all  of  the  tenants  of  that  particular  build- 
ing. The  law  requires  or  permits  an  open  areaway  adjacent  to 
tenement  houses;  and  special  precnutions  are  necessary  to  prevent 
frozm  service  pipes.  The  best  methods  employed  are  wood  lag- 
ging, enlargement  of  service  pipe  where  passing  through  the  area- 
way,  or  a  dead  air  space  about  the  service  formed  by  a  collar  of 
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larger  diameter  than  the  service,  for  a  length  extending  to  the 
street  side  of  the  retaining  wall  of  the  area.  Special  protection 
is  also  essential  to  the  service  valves.  The  latest  development  in 
protection  of  aervice  pipe  appears  to  be  a  covering  with  a  sleeve, 
and  a  joint  made  on  either  side,  and  a  dead  air  space,  which  pro- 
tects the  pipe  against  any  frost  whatever  even  at  zero  temperature 
except  where  the  cold  spell  continues  for  a  long  period  of  time. 
The  valve  is  covered  with  an  asbestos  plaster,  and  above  the  valve 
comes  the  valve  box,  and  the  oovering  above.  This  type  of  pro- 
tective covering  has  been  used  only  about  two  years.  Other  types 
of  protective  covering  have  been  in  use  as  far  back  as  eight  or  ten 
years.  The  Consolidated  Syatem,  however,  has  not  placed  this 
covering  on  all  services  but  only  where  a  service  protection  requires 
replacing  or  where  a  new  work  is  installed.  All  buildings  are 
piped  in  accordance  vrith  the  requirements  of  the  bureau  of  build- 
ings and  gas  companies  cannot  set  a  meter  until  the  proper  certifi- 
cate is  filed  with  it. 

Rbsponbibiijtt  fob  Cabe  AMD  Maintemaiice  OB  EijmpMBrrr  on 
CoNsnuBBs*  Pbbmisbs 

It  is  important  to  note  that  the  tabulation  of  poisoning  cases 
given  above  shows  that  there  were  sixty-one  cases  due  to  leaky  and 
defective  valves,  jets,  cocks,  house  piping,  fixtures  and  appliances, 
twKity-one  cases  to  the  repairing  and  thawing  of  house  pipes  and 
appliances,  two  cases  to  broken  hcuse  pipes,  fifteen  to  thawing 
of  frozen  pipes  (it  not  appearing  whether  these  were  house  pipes 
or  service  pipes)  and  two  hundred  and  seven  cases  to  accidental 
escape  of  gas  from  jets,  automatic  burners  and  appliances,  all  of 
which  -were  located  in  homes  and  buildings. 

In  connection  with  the  maintenance  and  condition  of  service 
pipes  and  fixtures  within  the  pr^nisee  of  consumers,  there  is  pre- 
sented a  question  as  to  where  the  legal  responsibility  therefor  rests. 
The  duty  of  a  gas  company  to  furnish  service  implies  a  right  and 
duty  to  make  reasonable  rules  and  r^ulationa  to  assure  the  suf- 
ficiency and  safety  of  the  equipment  within  the  building  to  which 
gas  is  to  be  supplied.     Tismn  v.  New  York  Edison  Company,  170 
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App.  Div.  647 ;  Schmeer  v.  Gas  Light  Company,  147  K.  Y.  529. 
A  gas  company  might  incur  heavy  responsibility  if  it  failed  to  take 
steps  to  assure  itself  of  the  sufficiency  and  safe^  of  the  interior 
equipment  to  which  it  was  about  to  deliver  gas.  Id.  But  what 
is  a  gas  company's  responsibility  after  it  has  turned  on  the  service 
and  after  it  has  become  satisfied  that  initially  the  equipment  is 
sufficient  and  safe?  In  the  case  of  Schmeer  v.  Gas  Light  Com- 
pany, there  was  involved  the  question  of  the  liability  of  a  gas  com- 
pany for  negligence  in  failing  to  make  any  inspection  of  the  gas 
piping  in  a  house  before  turning  on  the  gas  supply,  as  a  result  of 
which  injury  occurred  to  a  customer.  The  court  held  that  it  was 
the  gas  company's  duty  to  take  such  precautions.  But  it  was 
argued  that,  if  such  responsibility  were  held  to  exist,  the  main- 
tenance of  the  piping  would  become  a  continuing  liability  of  the 
gas  company.  The  court  declared,  however,  that  there  was  no 
basis  for  such  liability,  saying  (147  N.  Y.  529,  640,  541)  : 

"  The  defendant  also  urges  that  it  was  not  its  du^  to  turn  on 
the  gas,  but  it  was  only  obliged  to  allow  it  to  be  turned  on,  and, 
therefore,  it  ought  not  to  be  held  liable  for  the  act  of  a  stranger. 
In  this  we  think  it  entirely  misapprehends  its  duty.  It  is  obliged 
to  supply  the  gas  to  applicants.  Wh^i  they  have  done  what  is 
necessary  to  make  a  connection  with  its  consent  with  the  mains 
of  the  defendant  and  have  applied  for  and  obtained  the  metw 
to  measure  their  supply,  we  are  clearly  of  the  opinion  that  in 
order  to  fulfill  its  duty  to  supply  gas  the  defendant  is  under  the 
obligation  when  applied  to  of  turning  it  on  bo  that  the  supply 
may  be  given.  Certainty  it  ought  not  to  be  held  liable  for  the 
act  of  a  stranger  in  turning  on  the  gas  without  its  knowledge  or 
request.  We  do  not  permit  any  liability  to  be  founded  upon  that 
fact.  If  liable  at  all,  it  must  be  for  its  own  nef;lect  (if  the  jury 
shall  so  find)  in  failing  to  make  any  inspection  and  in  adopting 
a  custom  which  when  carried  out  permitted  the  turning  on  of 
the  gas  by  any  one  at  any  time  after  the  delivery  of  a  meter  by 
the  company.  This  is  the  extent  of  defendant's  liability.  We 
do  not  think  the  principle  of  the  case  of  Rylands  v.  Fletcher 
(L.  K.  [3  Eng.  &  Ir.  App.]  330)  applies  h&ce.    The  drfendant 
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ia  not  an  insurer.  In  the  English  case  the  defendant  was  held 
liable  at  all  events  for  the  damage  done  to  his  neighbors'  mines 
by  reason  of  an  overflow  from  water  which  the  defendant  had 
accumulated  on  his  own  land. 

"  Here  the  defeiidnnt  is  engaged  in  manufacturing  and  selling 
an  article  which  has  become  so  universally  used  for  illuminating 
purposes  as  to  be  regarded  almost  as  an  essential  of  ci^  Ufa 
Having  manufactured  it,  the  law  compels  the  company  to  furnish 
it  to  an  owner  or  occupant  on  certain  terms.  It  is  bound  not 
only  in  the  fulfillment  of  the  purpose  of  its  existence  but  by 
affirmative  provisions  of  law  to  delivCT  the  gas  into  the  buildings 
of  others.  In  making  that  delivery  it  is  not  an  insurer,  but  is 
simply  hound  (in  such  a  case  as  this)  to  that  degree  of  care  which 
the  nature  of  the  article  it  deals  in  and  the  consequences  to  be 
apprehended  from  an  accident  reasonably  call  for.  Nor  do  we 
assume  to  say  that  when  once  the  piping  in  cases  similar  to  this . 
has  been  fairly  and  properly  examined  previous  to  turning  on  the 
gas  (if  such  examination  by  defendant's  servants  is  called  for  at 
all),  that  thereafter  there  is  a  continuing  liability  on  the  part  of 
the  company  to  see  to  it  that  such  piping  is  kept  in  proper  condi- 
tion. As  the  company  has  no  control  over  the  piping,  does  not 
put  it  in  and  is  not  consulted  about  it,  the  principle  upon  which 
it  might  be  held  liable  in  cases  of  this  character  at  the  time  of  the 
first  ddivery  of  gas,  if  no  precaution  were  taken  at  all,  is  simply 
that  it  would  have  the  right  to  refuse  to  turn  on,  or  permit  othere 
to  turn  on,  the  gas  for  the  supply  of  the  applicants  until  properly 
assured  of  the  condition  of  the  piping  in  other  portions  of  the 
building.  Having  become  assured  of  it,  and  the  gas  being  on,  it 
would  not  seem  that  the  company  ought  further  to  be  regarded 
as  liable  for  the  continuous  good  condition  of  the  piping.  Here 
we  may  justly  say  that  to  impose  such  a  liability  upon  the  defend- 
ant would  clearly  be  unreasonable.  It  would  raider  necessary 
the  examination  at  frequent  intervals  of  all  the  buildings  in  the 
city  in  which  gas  was  used.  This  would  be  so  onerous  aa  to  be 
practically  impossible  of  execution  because  of  the  expense  to  the 
company.     The  law  ou^t  not  to,  and  does  not,  exact  an  nnreason- 
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able  ainoant  of  care  from  any  one.  Under  the  restrictions,  how- 
erer,  as  above  stated,  we  think  the  question  of  defendant's  n^i- 
gence  wa»  for  the  jury." 

Upon  the  authori^  of  this  decision,  the  Appellate  Division  of 
the  Sapreme  Court  in  the  first  judicial  department  has  recently 
held,  in  the  case  of  Pemick  v.  Central  Union  Qas  Co.,  183  App. 
Div.  543,  that  there  was  no  duty  of  continuous  inspection  l^  a 
gas  company  of  a  gas  range  sold  by  it  to  a  consumer. 

The  gas  corporations  are  not  required  by  any  express  provision 
of  statute  or  order  of  the  Commission  to  install  or  inspect  piping, 
fixtures  or  appliances  in  homes  or  other  buildings.  In  practice, 
the  piping,  fixtures  and  appliances  used  are  installed,  owned  and 
controlled  (excepting,  of  course,  ranges  rented  by  the  Consolidated 
System)  either  by  the  landlords  or  lessees  of  the  homes  or  build- 
ings. The  common  practice  of  the  companies  has  been,  however, 
upon  complaint  by  conaumers,  to  send  their  inspectors  without 
charge  to  look  over  the  pipes,  fixtures  and  appliances  and  deter- 
mine and  ranedy  the  trouble,  if  possible. 

The  official  power  and  duty  of  the  oversight  of  the  safety  of 
dwellings  so  far  as  gas  pipee  and  apparatus  in  homes  and  buildings 
are  concerned  appear  to  he  vested  in  the  city  authorities.  The 
Building  Code  provides  (§  600)  that  gas  piping  and  other  ^sterns 
of  pipes  or  apparatus  for  holding  or  conveying  gases  installed 
and  maintained  in  or  upon  any  building  in  the  city  shall  conform 
to  such  rules  as  may  be  provided  for  by  law  or  found  necessary 
for  the  protection  of  life,  health  or  property,  and  adopted  by  the 
mperinteaident  of  buildings,  and  forbids  the  use  of  any  system, 
piping  or  apparatus  installed  or  maintained  in  violation  thereof 
or  of  the  rules  adopted  thereunder;  and  also  provides  (§  603) 
for  the  inspection  and  testing,  under  the  supervision  of  the  bureau 
of  buildings  and  in  accordance  with  its  rules,  of  any  new  system 
or  any  extension  of  an  old  system  of  gas  piping  in  any  building 
in  order  to  insure  the  tightness  of  the  ciystem.  The  Sanitary  Code 
of  the  board  of  health  provides  (§  2Y7)  that  all  gas  pipes  in  any 
building  or  premises  shall  at  all  times  be  kept  in  good  order  and 
repair  so  that  no  gases  or  odors  shall  escape  therefrom  and  so  that 
the  same  shall  not  leak. 

Staix  Dkft.  Reft. —  Vol.  17        1.1 
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Gas  Appliance  Bcsinesb  Cohddcted  by  Gas  Companies 
The  larger  number  of  the  gas  appliances  used  by  consumers,  par- 
ticularly gae  ranges,  are  sold  or  rented  and  are  installed  by  the  gas 
companies.  The  extent  of  this  line  of  business  can  best  be  appre- 
ciated by  stating  that  the  Consolidated  Gas  System  now  has  on 
rental  432,158  cooking  appliances.  The  business  ia  conducted 
merely  to  promote  the  use  of  gas  and  thereby  to  increase  the  com- 
pany's profits  from  the  sale  of  gaa.  The  fact  that  the  gas  com- 
panies incidentally  do  engage  in  this  commerce,  even  if  only  inci- 
dentally, has  be«i  claimed  to  be  good  reason  for  the  regulation 
by  the  Commission  of  the  acts,  r^ulations,  rates  and  charges  of 
the  companies  in  this  business.  The  Commission  has,  however, 
be«i  forced  to  the  conclusion  that  the  L^slature  haa  conferred 
no  power  upon  the  Commission  to  r^ulate  the  sale  and  rental  of 
gas  ranges,  accept  that,  as  that  forms  a  part  of  the  business  trans- 
acted by  the  company,  the  Commission  has  authority  to  inquire 
into  the  relation  and  effect  of  that  enterprise  to  and  upon  the 
transactions  of  the  company  which  the  L^islature  has  subjected 
to  the  supervision  and  r^ulation  of  this  Commission.  In  order  to 
ascertain  to  what  extent  the  condition  of  gas  appliances  contributed 
to  interruptions  in  service,  it  became  necessary  to  inquire  into 
certain  features  of  the  supply  and  maintenance  of  gas  appliances. 

All  of  the  gas  companies  supplying  gas  in  the  city  of  New  York 
sell  gas  ranges  and  other  applianceg,  but  the  Consolidated  System 
alone  rents  ranges  for  cooking  purposes  only.  One  or  two  of  the 
companies  rrait  are  lamps,  but  apparently  not  to  any  great  extent, 
and  there  has  been  no  complaint  from  consumers  or  others  in  rela- 
tion thereto.  Ko  auxiliary  attachments  are  rented.  All  types  of 
ranges  sold  by  the  companies  may  be  purchased  elsewhere  in  the 
city  of  Kew  York  from  dealers,  department  stores  and  the  like. 

The  only  type  of  range  now  rented  l^  the  Consolidated  System 
is  the  Peerless  range,  of  which  there  is  a  series  of  four :  Peerless 
Elevated,  rental  eight  dollars  per  year  (formerly  six  dollars  per 
year) ;  Peerless  Cabinet,  seven  dollars  per  year  (formerly  six 
dollars  per  year)  ;  Peerless,  Junior,  three  dollars  per  year  (form- 
erly two  dollars  and  fifty  cents  per  year),  and  Peerless  Double 
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Oven,  five  dollars  per  year  (fonneriy  four  dollars  per  year).  The 
Peerleea  range  has  been  designed  hy  the  Consolidated  System,  is 
of  cast  iron,  and  is  manufactured  especially  for  the  syst^n.  Many 
of  the  ranges  of  the  company  now  under  rental,  however,  are  of 
other  types  which  were  leased  some  time  ago.  All  the  Peerless 
ranges  which  are  not  rigidly  connected  have  what  is  known  as 
safety  cocks,  having  a  double  screw  and  a  spring  which  prevents 
accidental  disconnection  of  the  tubing.  The  double  nut  forms  a 
jamb  not  holding  the  oock  tight,  and  the  spring  maintains  the  cock 
in  position.  The  safety  cocks  used  in  the  Peerless  ranges  are 
also  placed  on  the  other  types  of  ranges  under  rental  when  taken 
in  for  r^tairs.  All  ranges  of  the  ccnnpany  in  the  borough  of  The 
Bronx  are  equipped  with  safe^  cocks.  While  all  Peerless  ranges 
ii3  well  as  all  other  ranges  sold  by  the  company  are  equipped  with 
this  safety  device,  it  is  not  placed  on  all  appliances  under  rental. 

A  flexible  tubing  has  also  been  developed  by  the  Consolidated 
Oas  Company  for  use  on  radiators  and  gas  ovens  consisting  in  cross 
section  of  a  metallic  tube  packed  in  rubber ;  this  tube  is  wrapped 
with  wrapping  paper  to  prevent  moisture  from  getting  into  the  next 
covering,  over  which  there  is  a  layer  of  cotton  braid  and  then  a 
composition  gas-proof  tube.  On  top  of  that  there  is  another  layer 
of  wrapping  paper  which  prevents  access  to  it  of  moisture  from 
the  atmoB|^ere,  and  an  outer  coating  consisting  of  mohair  braid- 
ing. The  rubber  ^ids  are  made  in  accordance  with  United  States 
Government  specifications  for  high  grade  rubber  ga^ets  and  such 
ends  have  been  tested  to  a  very  high  pressure  over  a  period  of 
twelve  months  and  show  no  set  from  their  original  shape.  At  the 
end  of  the  hose  connection  used  for  gas  irons  there  is  a  safety  cock 
preventing  accidental  disconnection.  Such  tubing  in  use  three 
years  has  shown  no  deterioration  and  discloses  no  odor  of  gas  when 
inue& 

The  Consolidated  Gas  Company  maintains  a  specially  equipped 
laboratory  for  appliances,  and  it  places  no  appliances  on  sale  with- 
out first  having  made  actual  working  tests  to  assure  their  safety 
and  efficiency. 

But  no  periodic  inspections  are  made  I^  any  of  the  gas  com- 
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panies  sdling  or  renting  appliances.  The  compaaiee  make  inspeo- 
tjons  only  upon  complaint,  but  without  charge  to  the  coaBumers. 
The  inspectionB  are  made  irrespective  of  the  place  of  purchase. 
The  employees  of  the  company  also  make  inq>ections  occasionally 
wh«i  unlocking  meters  or  connecting,  exchanging  or  reeetting 
appliances  or  when  making  demonstrations  in  the  course  of  their 
regular  duties.  The  companies  claim  that  there  is  no  necessity 
for  periodic  in^>eetionB,  as  their  appliances  give  general  aatisfao- 
tion  and  their  practice  is  ^t,  when  anything  goes  wrong  and  the 
matter  is  called  to  their  attention,  th^  inspect  and  remedy  the 
tronble  without  cost  to  the  consumer.  They  claim  that  the 
average  cost  of  an  inspection  of  an  appliance  is  approximately 
twenty-five  cents  and  that,  if  the  companies  be  required  to  make 
periodic  inspections,  the  cost  will  be  prohibitive  and  will  result 
either  in  an  increase  in  the  cost  or  rental  of  appliances  or  in  the 
price  of  gas.  For  examj^e,  the  number  of  inspections  of  gas 
appliances  made  by  the  Consolidated  Gas  System  in  the  regular 
course  of  business  in  the  year  1917  numbered  861,390.  The  com- 
pany had  432,158  appliances  on  lease  in  the  early  part  of  1918, 
and  one  inspection  per  year  of  each  appliance  would  have  cost  the 
company,  according  to  its  calculation,  $108,042,  with  a  cor- 
responding  incoease  for  each  additional  inspection  per  year.  As 
to  the  SD^estion  that  meter  readers  could  also  inspect  appliances 
when  they  called  to  read  meters,  it  was  pointed  out  that  at  least  60 
per  cent  of  the  gas  meters  are  located  in  the  cellars  of  buildings 
and,  if  the  meter  inspeetora  were  required  to  inspect  appliances  on 
their  visits  to  read  the  meter,  it  would  consume  much  extra  time 
and  recfuire  an  increase  in  the  staff.  There  appears  to  be  no  doubt 
that  inspections  of  ranges  and  connections  at  stated  intervals 
would  materially  aid  in  reducing  the  posubility  of  breaks  and 
leaks  in  the  appliances  and  lessen,  to  that  extent,  the  danger  of 
gas  poisoning. 

All  ranges  now  rented  by  the  Consolidated  System  have -a  safety 
cock  which  prevents  the  escape  of  gas,  bnt,  as  stated  above,  some  of 
the  ranges  rented  years  ago  are  without  this  device  and  the  com- 
pany as  a  matter  of  responsibility  to  its  ccmsumers  should  equip 
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ftll  of  its  ranges  now  under  rental  with  this  device  unless  they  are 
rigidlj  connected.  All  companies  selling  ranges  and  appliances 
should  install  safe^  cocks  on  the  appliances  before  they  go  out 
to  consumers,  if  the;  are  to  be  connected  with  tubing.  The  tub- 
ing and  connections  necessary  in  the  use  of  gas  ranges  and  appli- 
ances should  also  be  of  the  most  modem  and  approved  ^pee 
from  the  standpoint  of  safety.  Since  it  is  the  right  and  duty 
of  gas  companies  to  make  reasonable  r^ulations  to  assure  the 
snfficieni^  and  safety  of  the  equipmait  within  the  buildings  to 
which  gas  is  supplied  by  them  (Tismer  v.  N.  Y.  Edison  Co.,  170 
App.  DiT.  647,  650;  Schmeer  v.  Gas  Light  Co.,  147  N.  T.  529, 
636;  Elevator  Mfrs.  Assn.  v.  N.  Y.  &  Q.  E.  L.  &  P.  Co.,  8  P.  S. 
C.  R.  [Ist  Dist.  N.  Y.]  3);  and  in  view  of  the  facts  disclosed 
at  the  hearings  in  this  inquiry,  regulations  should  be  formulated 
and  established  by  the  gas  companies  to  exact  reasonaUe  aseur- 
ances  of  the  safety  of  appliances  and  equipment  upon  consumers' 
premises. 

The  annual  rental  cbai^;es  of  the  Consolidated  System,  as  well 
as  the  price  of  all  ranges  generally  throughout  the  cily,  were 
increased  during  the  past  winter,  because  of  the  increase  in  the 
cost  of  labor  and  material.  Complaint  was  made  concerning  the 
increase  in  the  price  of  ranges  sold  l^  the  companies,  and,  par- 
ticularly, concerning  the  increase  in  annual  rental  charges  made 
by  the  Consolidated  System  as  well  as  its  charges  for  substituting 
new  for  old  ranges.  The  Consolidated  Gas  System  claims  that 
the  percentage  of  increase  in  the  rental  charges  of  the  different 
kinds  of  Peerless  range  has  not  been  nearly  as  great  as  the  per- 
centage of  increase  in  the  cost  of  manufacture.  There  seems, 
nevertheless,  to  be  justification  for  tiie  complaint  of  some  of  the 
consumers  relative  to  the  increase  in  annual  rental  charges,  for 
the  reason  that,  while  the  cost  of  the  manufacture  of  ranges  has 
increased  only  in  the  past  year  or  two,  the  company  has  increased 
the  annual  rental  charges  on  ranges  manufactured  and  installed 
on  the  consumers'  premises  prior  to  the  outbreak  of  the  war. 

The  officials  of  the  Consolidated  System  allege  that  the  rental 
business  of  the  company  has  been  a  source  of  loss  and  that  the 
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annual  rentals  have  been  increaBed  on  all  the  types  of  ranges  under 
rental  not  only  because  of  the  increase  in  cost  of  manufacture  but 
as  well  to  enable  the  company  to  break  even  on  the  enterprise.  No 
complaint  was  made  by  consumers  as  to  the  cost  of  ranges  sold  by 
the  other  gas  companies  in  the  city  of  New  York  and  the  principal 
line  of  attack  on  the  Consolidated  System  was  directed  to  its  prac- 
tices concerning  rental  of  ranges.  The  Commission  is  of  the 
opinion,  however,  that  it  lacks  statutory  authority  to  deal  with  the 
probl^n  of  the  charges  in  the  sale  or  rental  of  gas  ranges.  The 
absence  of  such  a  power  can  afford  an  opportunity  for  practices 
and  discriminations  in  service  and  rates  which  would  violate  the 
law,  and  that  has  been  not  an  infrequmt,  thou^  unsubstantiated, 
charge  made  by  the  complaining  consumers. 

While  the  companies  are  not  required  by  law  to  rent  or  sell  gas 
ranges  to  their  consumers,  and  the  consumers  are  at  liberty  to  rent 
or  purchase  their  ranges  either  from  the  gas  companies  or  else- 
where in  the  open  market,  and  the  Commiesion  does  not  find  any 
authority  in  the  statute  for  the  assumption  of  jurisdiction  over 
this  business  of  the  gas  companies,  yet  the  frequency  of  differ- 
ences, and  resulting  friction,  between  the  companies  and  the 
consumers  concerning  the  practices  or  charges  in  the  sale  or  r^ital 
of  appliances,  and  the  habit  which  the  companies  have  fostered 
among  consumers  as  a  result  of  solicitation  and  inducemmts,  of 
relying  upon  the  gas  companies  for  the  supply  of  ranges  and 
similar  appliances  are  strong  reaflons  why  jurisdiction  over  this 
line  of  the  business  of  gas  companies  should  be  conferred  upon  the 
Commissi  on. 

It  would  be  consonant  with  the  purpose  of  the  Public  Service 
Commissions  Law  of  subjecting  the  relations  between  public  util- 
ities and  their  patrons  to  commission  regulation,  if  power  were 
conferred  upon  the  Commission  also  to  regulate  the  appliance 
business,  where  a  company  voluntarily  undertakes  to  engage  in  it. 

Composition  of  Gas 

The  evidence  convinces  me  that  there  is  no  foundation  in  fact 

for  the' insinuation  which  was  given  publicity  that  the  accidents  of 

asphyxiation  were  due  to  a  change  in  the  composition  of  the  gas 
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manofactured  and  supplied  to  eonaumerB.  The  testimony  shows 
that  there  was  no  material  increase  in  the  poisonous  elements  in 
the  illuminating  ga&  which  was  analyzed.  Several  teeta  were 
made  by  the  CommiBsion  in  July  and  December,  1917,  and  in 
January  and  February,  1918.  There  was  no  regularity  in  the 
tests.  Tests  made  in  February  of  this  year  showed  a  slightly 
hi^er  carbon  monoxide  in  the  gas  supply  by  the  Consolidated 
System,  the  percentage,  however,  being  such  as  eould  be  expected 
in  variable  tests.  Officers  of  the  various  gas  companies  were 
interrogated  with  particular  reference  to  this,  and  all  testified 
that  there  was  no  substantial  change  in  the  chemical  composition 
of  gas  during  the  last  winter  from  previous  winters.  Carbon 
monoxide  is  the  only  constituent  of  illuminating  gas  which  in 
the  amounts  ordinarily  found  is  poisonous.  Other  constituents 
would  produce  suffocation,  but  not  poisoning.  There  is  no  doubt, 
however,  that  the  danger  to  life  is  greater  with  the  use  of  gas 
of  high  carbon  monoxide  content  than  with  the  use  of  gas  con- 
taining a  lower  percentage.  Ordinarily  coal  gas  contains  from 
5  to  10  per  cent  of  carbon  monoxide  and  water  gas  from  25  to  30 
per  cent.  There  appears  to  be,  however,  very  little  difference  in 
the  effect  of  either  of  these  gases  upon  individuals,  since  poison- 
ing would  result  to  any  individual  subjected  lo  the  influence  of 
any  gas  for  any  considerable  length  of  time.  The  several  analyses 
made  in  Uanhattan  and  The  Bronx  show  a  slightly  higher  per- 
centage of  carbon  monoxide  in  gas  tested  in  February,  1918, 
than  in  gaa  tested  in  the  months  of  July  and  December,  1917, 
and  January,  1918,  and  yet  the  number  of  deaths  from  gas  poison- 
ing in  the  borou^is  of  Manhattan  and  The  Bronx  for  February, 
1918,  waa  only  twenty-five  as  compared  with  seventy-five  in 
January,  1918,  and  twenty-four  in  February,  1917,  while  the 
number  of  deaths  in  the  entire  city  for  the  month  of  February, 
1918,  was  only  fifty-five  ss  against  one  hundred  and  forty-one 
in  January,  1918,  and  as  against  fifty-six  for  February,  1917. 
A  circular  of  the  United  States  bureau  of  standards,  placed  in 
evidCTce,  points  out  the  following  facts  to  indicate  that  the  use 
of  water  gas  may  possibly  not  be  much  more  dangerous  than  coal 
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gas;  "A  large  proportion  of  the  caseB  of  death  or  illneas  caused 
by  gaa  poisoning  are  suicidal,  due  to  irresponsible  condition,  euch 
as  drunkenness,  or  to  gross  ignorance;  and  in  the  majority  of  these 
cases  the  character  of  the  gas  would  perhaps  have  only  a  small 
influence  upon  the  aeriouBness  of  the  reaolt.  A  smaller  number 
of  deaths  and  cases  of  gas  poisoning  are  due,  not  to  the  illuminat- 
ing gas  itself,  but  to  the  carbon  monoxide  formed  by  combustion 
of  the  gas  with  insufficient  supply  of  air,  due  to  a  faulty  appliance 
or  to  an  appliance  improperly  set  or  connected  with  insufficient 
or  improper  flues.  These  matters  all  have  an  important  bearing 
upon  the  subject,  and  it  is  possible  that  the  protection  of  the  public 
from  danger  will  be  found  to  lie  rather  along  lines  of  regulation 
of  appliance  form  and  setting  and  general  education  of  gas  users 
as  to  proper  precautions  than  in  the  limitation  of  the  carbon 
monoside  content  of  gas  itself." 

There  is  an  erroneous  impression  that  the  use  of  water  gas  is 
much  more  dangerous  than  coal  gaa.  Both  gases  are  dangerous  to 
human  life  if  escaping  unbumed,  while  more  cases  of  explosion 
would  be  expected  in  the  case  of  coal  gas  than  water  gaa.  The  size 
of  the  orifice,  the  pressure,  the  size  and  natural  ventilation  of  the 
room,  the  length  of  time  of  exposure,  and  the  health  of  the  person 
at  the  time,  and  particularly  the  freedom  from  an  excessive  use  of 
alcohol  are  all  elem^its  entering  into  the  situation  where  chance 
causes  an  accident  Approximately  75  per  cent  of  all  gas  made 
in  the  United  States  is  water  gas  and  its  manufacture  is  abso- 
lutely necessary  to  handle  the  demand  for  gas  under  modem  con- 
ditions. The  Consolidated  Gas  System  is  the  only  one  in  the  city 
of  Kew  York  that  manufactures  coal  gas,  but  the  coal  gas  manu- 
facture is  only  7^/2  P^r  cent  of  the  total  gaa  manufactured  by  it 
Water  gas  manufacture  may  be  discontinued  at  a  moment's  notice 
and  recommenced  within  a  few  hours  but  this  is  not  true  of  coal 
gas  manufacture;  The  coal  gas  bench  requires  from  three  to  six 
weeks  to  bring  it  to  working  conditions  and  requires  numerous 
men  to  operate,  while  a  water  gas  machine  may  be  started  from  a 
cold  condition  and  operated  fay  one  man  in  a  few  hours. 


DigilizeflbyGoOgle 


Matter  of  Quality  amj  Prks.slrk  of  Gas 


Public  Service  Conuuissitm,  First  District 


[Vol.  17] 


Plant,  Fdbl,  Maitufactdbing  and  Distkibutino  Conditions 
The  output  of  gas  in  the  city  of  New  York  daring  the  winter 
of  1917-1918  incieafied  to  an  unusual  and  unanticipated  extent, 
as  appears  by  the  following  table  cixnpiled  from  reports  furnished 
fo  the  Commission  by  the  gas  companies: 
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The  demand  for  service  which  was  made  upon  the  gas  eoni- 
panies  surpassed  all  their  anticipationa.  With  few  exceptions, 
however,  the  corapaniee  claimed  that  their  plant,  facilities  and 
distributing  systems  were  adequate  to  meet  even  the  unexpected 
and  abuormal  service  demande,  and  that  in  the  matter  of  fuel 
and  supplies  needful  in  the  manufacture  of  gas  their  deficiency 
and  consequent  embarraasment  was  due  to  no  lack  of  foresight 
on  their  part  in  entering  into  arrangements  or  exhausting  efforts 
to  secune  sufficient  quantities  but  only  to  the  paucity  in  the 
market  supply  or  to  the  impediments  to  delivery.  The  plants 
of  the  various  gaa  companies  operating  in  the  city  of  New  York 
are  located  on  the  water  fronts  and  depend  upon  water  transporta- 
tion. During  the  unusual  frigidness,  and  at  a  time  when  the 
supply  of  fuel  had  reached  or  was  nearing  the  point  of  exhaustion, 
access  to  the  piers  or  landing  places  was  blocked  by  ice  and  storm, 
and  some  plants  were  for  a  time  cut  off  from  navigation.  The 
difficulties  experienced  hy  each  company  were  narrated  at  the 
hearings  in  more  or  less  detail. 

The  Consolidated  Gas  System 
This  ET^stem  comprises  the  Consolidated  Gas  Company  and 
other  companies  operating  in  the  borough  of  Manhattan  and  parts 
of  the  boroughs  of  The  Bronx  and  Queens,  and  serves  the  largest 
number  of  consumers  in  the  city.  The  system  has  eleven  plants 
in  the  city,  the  largest  plant  in  Manhattan  being  located  at  East 
Twenty-first  street  and  the  smallest  at  East  Ninety-ninth  street. 
The  structural  plant  of  the  Consolidated  Gas  System  was  appar- 
ently of  sufficient  capacity  to  meet  the  great  demands  upon  it 
On  January  1,  1918,  the  system  manufactured  as  high  as 
145,477,000  cubic  feet  of  gas,  and  its  full  capacity  had  not  then 
been  reached.  On  February  5,  1918,  the  output  was  150,537,000 
cubic  feet,  which  represented  the  highest  demand  ever  made  upon 
the  system  in  one  day.  The  send-out  of  the  system  from  December 
1,  1917,  to  February  28,  1918,  was  10,800,641,000  cubic  feet  of 
gas  as  compared  with  9,004,385,000  cubic  feet  sent  out  during 
the  corresponding  period  in  the  previous  winter,  or,  in  other 


DigilizeflbyGoOgle 


MaTTEE  of  Ql'ALITY  AND  PrESSL'RE  OF  GaS  203 

Public  ServlM  CoDUDission,  E^rst  District  [VoL17] 

words,  an  increase  of  20  per  cent  The  ej-slem  experienced  con- 
siderable difficulty  and  it  was  only  by  the  exercise  of  extraordi- 
nary efforts  that  it  was  able  to  accommodate  the  demand  upon  it. 
The  Consolidated  Gas  Company  officials,  in  view  of  unsettled 
conditions,  had  as  early  as  February,  1917,  given  consideration  to 
the  qaeetion  of  ooal  supply  for  the  winter  business  of  1917—1918. 
It  was  decided  to  discontinue  the  further  sale  of  coke,  which  is 
the  principal  residual  of  coal  gas  manufacture,  and  to  utilize  it 
in  die  place  of  anthracite  coal  for  water  gas  generation,  and  to 
store  all  surplus  anthracite  coal  for  winter  use  no  matter  how 
obtained.  This  course  involved  quite  a  loss  to  the  company,  as 
it  rendered  idle  nearly  one  hundred  horses  and  many  delivery 
wagons  used  in  the  coke  trade.  The  company  officials,  however, 
did  not  conceive  the  serious  experience  through  vAich  the  gas 
industry  would  pass  during  the  winter  of  1917-1918,  and  it  was 
not  until  about  December  10,  1917,  that  the  extraordinary  pos- 
sibilities that  would  have  to  be  met  were  indicated.  On  that  day 
temperature  fell  to  sixteen  degrees  Fahrenheit,  and  the  output 
of  gas  jumped  to  128,078,000  cubic  feet  —  an  increase  of 
22,000,000  cubic  feet  over  the  preceding  Saturday,  when  the 
temperature  was  thirty-one  degrees  Fahrenheit,  and  an  increase 
of  32,480,000  cubic  feet,  or  33.7  per  cent  over  the  corresponding 
day  in  1916.  The  Astoria  coal  gas  plant  was  running  at  about 
half  its  capacity  at  that  time,  owing  to  the  shortage  of  gas  coal,  and 
the  unavailability  of  sufficient  labor  forces  was  causing  anxiety. 
This  plant  was  immediately  fired  up  to  7,000,000  cubic  feet 
capacity,  the  full  coal  gas  capacity  not  being  available  escept  as 
a  last  extremity  because  of  the  important  work  then  under  way 
at  the  plant  for  the  United  States  Government.  The  output  of 
December  tenth  was  10,000,000  cubic  feet  in  excess  of  the  prior 
maximum  in  the  experience  of  the  company.  After  December 
tenth  and  up  to  December  twenty-eighth  the  increased  demand 
as  compared  with  the  previous  year  was  not  extraordinary.  On 
Decanber  seventeenth  the  Mutual  plant  was  compelled  to  shut 
down  entirely  because  its  reserve  stock  of  oil  was  entirely 
exhausted,  but  was  started  up  again  a  few  hours  later  upon  the 
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arrival  of  a  barge.  On  December  twenty-eigbth,  with  a  tempera- 
ture of  twenty-two  degrees  Fahrenheit,  the  maximum  output  of 
December  10,  1917,  waa  slightly  exceeded,  being  129,417,000 
cubic  feet.  Then  followed  a  week  of  cold  weather  whidi  accord- 
ing to  the  United  States  Department  of  Agriculture,  Weather 
Bureau,  waa  the  worst  ever  experienced  in  the  history  of  the 
country.  On  December  twenty-ninth  the  output  jumped  to 
143,676,000  cubic  feet,  or  25,548,000  cubic  feet  greater  than  the 
majcimnm  previous  to  December,  1917;  on  December  thirtieth 
the  output  reached  142,165,000  cubic  feet,  while  on  the  same 
day  in  1916  it  had  been  only  96,264,C00  cubic  feet,  and  on 
December  thirty-first  the  output  waa  146,026,000  cubic  feet 
The  output  on  the  last  mentioned  days  exceeded  the  manufacture, 
and  the  company  was  compelled  several  times  to  draw  on  its 
reserve  stock  of  gas.  On  January  1,  1918  (a  holiday),  the  out- 
put dropped  to  125,891,000  cubic  feet,  but  on  January  second 
it  increased  again  10,000,000  cubic  feet  t«  135,665,000  cubic 
feet,  and  was  followed  on  January  third  by  135,304,000  cubic 
feet,  on  January  fourth  136,353,000  cubic  feet,  on  January  fifth 
126,212,000  cubic  feet,  dropping  on  Sunday,  January  sixth, 
to  111,301,000  cubic  feet  The  conditions  were  bo  serious  that  on 
December  thirtieth  the  company  otBcials  called  up  the  Commission 
and  called  its  attention  to  the  conditions,  stating  that 
they  would  be  compelled  to  make  all  the  coal  gas 
possible  irrespective  of  the  effect  it  might  have  on  candle 
power.  A  contract  was  let  and  about  300  workmen  employed 
to  fire  up  all  the  coal  gas  benches  at  the  Fourteenth  and  Forty- 
second  street  plants^  although  at  neither  plant  was  there  more 
than  five  days'  coal  supply  running  at  full  capacity.  The  entire 
manufacture  of  all  the  gas  plants  of  the  systems  on  December 
twenty-eighth  was  126,639,000  cubic  feet,  and  on  the  following 
(lay  it  was  increased  to  134,746,000  cubic  feet,  on  December 
thirtieth  to  137,255,000  cubic  feet,  on  December  thirty-first  to 
140,334,000  cubic  feet,  on  January  first  to  145,477,000  cubic 
feet,  or  20,000,000  cubic  feet  more  than  the  output  for  that  day. 
After  that  the  manufacture  was  decreased  in  accordance  with  the 
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daily  demand.  The  tremendous  increase  in  the  plant  manu- 
factnre  from  126,000,000  cubic  feet  to  over  145,000,000  cubic 
feet  was  accompliBhed,  according  to  the  testimony  of  the  gas 
^stem'fl  chief  engineer,  only  by  extraordinary  efforts.  Extra 
men,  steam  shovelB  and  automobile  trucks  were  nsed  at  the 
various  plants  to  assist  in  transferring  coal  from  the  storage 
piles,  iriiich  in  many  cases  were  badly  frozen  up,  as  well  as  in 
removing  the  ashes  from  the  plants  which  would  otherwise  have 
choked  up  all  available  space.  The  usual  way  of  disposing  of 
the  ashes  is  by  water  transportation,  but  due  to  ice  and  the  frozen 
conditi(Hi  of  the  river,  tugs  could  not  be  hired.  The  company  cm 
December  thirty-first  called  the  attention  of  the  newspapers  and 
requested  them  to  publish  an  item  giving  notice  of  the  danger  of 
a  gas  famine  and  requesting  consumers  to  aid  in  every  way  in 
reducing  the  quantity  of  gas  consumption. 

After  January  6, 1918,  the  daily  output  varied  from  a  minimum 
of  118,848,000  cubic  feet  to  a  maximum  of  186,312,000  cubic 
feet  In  February  the  output  was  also  variable.  On  February 
fifth  the  output  jumped  to  the  unprecedented  figure  of  150,537,000 
cubic  feet  and  fell  the  next  day  to  126,026,000  cubic  feet  and  on 
the  day  after  further  to  116,033,000  cubic  feet.  This  variation 
in  demand  is  extraordinary,  but  notwithstanding  that  the  record 
output  of  the  system  occurred  on  February  5,  1918,  on  which  it 
was  35.62  per  crait  greater  than  in  1917,  the  output  six  days  after 
dropped  to  103,960,000  cubic  feet,  or  8.24  per  cent  less  than  the 
output  on  Uie  corresponding  day  in  1917.  AH  of  the  plants  of 
the  company  increased  the  quantity  of  gas  manufactured  in 
December  and  January,  varying  as  compared  with  the  prior  year 
in  December  from  24,238,000  cubic  feet,  or  20  per  cent  in  the 
case  of  Ninety-ninth  street,  to  177,299,000  cubic  feet,  or  32  per 
cent  at  Ravenswood;  and  in  January  53,266,000  cubic  feet,  or 
43  per  cent  increase  at  Nioe^-ninth  street,  to  189,525,000  cubic 
feet,  or  nearly  34  per  cent  increase  at  Ravenswood.  The  Central 
Union  plant  increased  its  coal  gas  manufactured  in  January  11.3 
per  cent,  while  Astoria  increased  its  coaJ  gas  make  to  nearly  36  per 
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During  the  height  of  the  gas  stringency  the  Standard  Oil 
Company  was  warned  of  the  situation  by  the  gas  company  and 
was  requested  to  make  proper  arrangements  to  keep  the  plants  of 
the  companies  supplied  with  oil.  In  December,  1917,  the 
company  used  14,498,705  gallons  of  oil  as  against  11,648,692 
gallons  in  December,  1916,  and  in  January,  1918,  the  company 
used  15,422,392  gallons  of  oil  as  compared  with  12,018,384 
gallons  in  January,  1917.  lu  December,  1917,  the  company 
used  4.47  gallons  of  oil  per  1,000  cubic  feet  of  wa.ter  gas  as  against 
4.34  gallons  for  December,  1916;  and  in  January,  1918,  used 
4.46  gallons  per  1,000  cubic  feet  of  water  gas  as  compared  with 
4.36  gallons  for  January,  1917. 

The  fortunate  ability  of  the  Consolidated  Gas  System  to 
secure  for  all  its  suBsidiarieB  an  adequate  supply  of  oil  during 
the  period  of  stringency  of  supply  strongly  suggests  an  attitude 
of  especial  interest  or  favor  on  the  part  of  the  Standard  Oil 
Company  toward  the  Consolidated  System.  At  the  time  the 
Standard  Oil  Company  was  finding  itself  able  to  fill  the  requisi- 
tions of  the  Consolidated  and  its  subsidiaries,  other  companies 
within  the  city  of  New  York  were  not  faring  so  well.  It 
appeared  quite  clearly,  however,  that  perhaps  because  of  this 
apparent  disposition  and  ability  on  the  part  of  the  Standard  Oil 
Company,  the  Consolidated  Gas  System,  despite  the  unmistakable 
signs  of  an  impending  stringen(^  in  the  supply  of  fuel  materials, 
did  not  take  the  precautionary  steps  of  providing,  before 
December,  1917,  an  adequate  supply  of  oil  and  coal  to  tide  over 
a  considerable  part  of  the  period  of  shortage. 

The  send-out  of  gas  for  the  months  of  December  to  February, 
inclusive,  was  10,800,641,000  cubic  feet  for  1917-1918  as 
compared  with  9,004,385,000  cubic  feet  for  1916-1917.  The 
New  York  and  Queens  Gas  Company,  controlled  by  the  Consoli- 
dated Gas  Company,  was  entirely  cut  off  from  navigation  and 
was  compelled  to  conserve  its  oil  supply  in  accordance  with  such 
tank  car  deliveries  as  it  could  obtain  and  preparations  were  made 
for  tank  car  delivery  of  gas  oil  from  other  works  of  the  system. 
This  company  made  efforts  to  cut  and  blast  a  channel  in  Flushing 
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bay  to  permit  of  oil  delivery  but  was  anable  to  do  bo.  The 
Westchester  Lighting  Compaoy  was  in  the  same  position.  It 
made  efforts  to  break  a  channel  in  Eastehester  creek  bj  the  use 
of  a  pile  driver  or  dredge,  and  also  employed  men  to  dynamite 
£  channd  at  the  entrance  to  the  creek.  This  company  always 
receives  its  oil  by  water  transportation,  and  in  view  of  the 
exigencies  of  the  situation  it  obtained  some  oil  by  tank  cars  for  its 
Pelham  plant  1:^  running  a  temporary  oil  line  abpve  ground  to 
the  railroad,  a  distance  of  1,960  feet.  To  conserve  the  supply  this 
company  shut  off  all  street  lights  in  Westchester  county  and  also 
obtained  an  additional  supply  of  ^is  from  other  companies  in  the 
system  at  the  city  line. 

Bhookltn  Uniok  Gas  Ststeh 

The  system  has  six  manufacturing  plants  located  in  the  borough 
of  Brooklyn, — the  Wiliiamshurg,  nt  the  foot  of  North  Twelfth 
street ;  the  Nassau,  at  Kent  avenue  and  Cross  street ;  the  Metro- 
politan, at  Twelfth  street  and  Oowanus  canal ;  the  Citizens  works, 
at  Fifth  street  and  Gowanus  canal ;  the  Fulton,  at  Degraw  street 
and  Gowanns  canal,  and  the  Equity,  at  Newtown  creek  and 
Maspeth  avenua  At  ihefie  works,  water  gas  is  manufactured 
exclusively. 

The  send-out  of  the  company  for  the  months  of  December,  1917, 
to  February,  1918,  inclusive,  in  the  winter  of  1017-1918,  was 
5,711,007,000  cubic  feet  as  compared  with  4,730,619,000  cubic 
feet  for  the  corresponding  months  of  1916-1917.  In  the  period 
from  December  9  to  December  16,  1917,  inclusive,  the  daily 
average  was  about  70,000,000,  varying  from  67,000  to  75,000 
daily  and  representing  an  increase  over  the  corresponding  period 
in  the  previous  year  of  about  32  per  cent.  In  the  period  from 
December  24,  1917,  to  January  1,  1918,  inclusive,  the  daily 
average  was  about  72,000,000,  varj-ing  from  64,000  to  75,000 
daily,  and  representing  an  increase  over  the  corresponding  period 
of  the  previous  winter  of  over  35  per  cent. 

The  use  of  50,000  gallons  of  oil  stored  in  each  of  the  stornge 
tanks  of  this  company  was  preventod  because  of  the  height  above 


DigilizeflbyGoOgle 


State  Department  Repobtb 


[Vol.  17]  Public  Service  Commismon,  First  Diatriot 

the  bottom  of  the  tanks  at  which  the  Buction  pumps  are  con- 
structed. This  condition  exists  at  the  Citizens,  Fulton,  Nassau 
and  Williamsburg  works,  but  apparently  not  at  the  Equity  works. 
There  was  some  question  as  to  whether  or  not  this  was  good  or 
n^ligent  tank  construction.  The  company  claims  that  the 
suction  cannot  be  placed  at  the  bottom  of  the  tank  because  of  the 
probabili^  of  sucking  air  and  thus  preventing  the  oil  from 
leaving  the  tank.  On  December  30,  1917,  at  the  Metropolitan 
works  about  200,000  gallons  of  oil  were  unavailable  of  a  total  on 
hand  of  465,695  gallons,  the  tank  containing  more  or  less  water 
which  could  not  be  separated  because  of  abnorm*al  weather  con- 
ditions and  frozen  and  broken  pipes  and  connections,  while  in  the 
other  tanks  about  100,000  gallons  were  unavailable.  This  left 
only  about  165,695  gallons  available  for  uee.  This  same  con- 
dition existed  specificially  on  January  3,  1918,  and  February  8, 
1918,  and  gwierally  the  major  portion  of  the  winter  and  pre- 
vented the  use  of  about  500,000  gallons  of  oil  on  hand  at  the 
several  works. 

The  company,  however,  claims  that  the  primary  cause  of  the 
reduction  of  oil  per  1,000  cubic  feet  of  gas  manufactured  was 
the  lack  of  supply ;  that  on  one  Sunday  the  shutting  down  of  one 
of  the  works  was  prevented  only  by  the  timely  arrival  of  a  boat 
of  oil  sent  to  it. 

The  largest  works  of  the  system  are  the  Williamsbui^,  Metro- 
politan and  Nassau.  On  Sunday,  December  30,  1917,  the  out- 
put of  gas  was  60  per  cent  greater  than  the  output  on  the  corre- 
sponding Sunday  in  1916,  and  on  that  particular  day  the 
Williamsburg  works  had  cmly  about  three  days'  available  oil 
supply,  the  Metropolitan  works  had  approximately  one  day's 
available  oil  supply,  and  the  Nassau  works  had  about  three  days* 
available  supply,  while  the  daily  requirements  of  the  Williams- 
burg works  for  oil  amount  to  about  90,000  gallons  a  day,  the 
Metropolitan  works  about  85,000  gallons  a  day  and  the  Nassau 
works  about  75,000  to  80,000  gallons.  The  supply  on  hand  was 
abnormally  small  and  the  margin  to  work  on  unsafe.  A  minimum 
of  ten  days'  reserve  for  each  of  these  stations  is  considered  a 
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nonual  reserve.  From  December  30,  1917,  ap  to  date  of  hearing 
on  March  19,  1918,  the  oil  supply  of  the  system  was  short  or 
inadequate.  The  normal  oil  supply  was  hindered  by  abnormal 
weather  conditions,  the  harbor  being  blocked  with  ice,  especially 
at  the  entrance  of  Gowaniis  bay,  which  prevented  the  delivery  of 
supplies  to  Metropolitan,  Citizens  and  Fulton  works  on  Gowanus 
canal,  Brooklyn.  The  winds  were  bo  high  that  boats  could  not 
eroBs  the  bay,  and  even  when  they  could  cross  th^  were  unable 
to  tie  up  at  the  docks  of  the  company  on  the  East  river  supplying 
the  Williamabuig  and  Nassau  works.'  The  Standard  Oil  Com- 
pany employed  an  ice  breaker  to  get  its  boats  into  the  canaL 
The  gas  company  endeavored  as  best  it  could  to  secure  oil  and 
all  the  oil  secured  was  used.  The  supply  of  oil  on  hand  on 
December  1,  1917,  was  4,414,683  gallons  and  rapidly  diminished 
daring  the  month,  about  8,315,000  gallons  being  consumed  during 
the  month.  The  danger  point  was  reached  about  December  ^0, 
1917.  When  the  company  officials  realized  the  situation  con- 
fronting them,  they  began  to  diminish  the  amount  of  oil  used  in 
the  gas  manufacture;  and  while  the  tests  at  the  gas  works  for 
December,  1917,  showed  an  average  of  about  twenty-three  candles, 
this  apparently  was  not  sufficient  to  produce  twenty-two  cat'dle 
power  at  the  city's  tesHnn  station,  a  mile  or  more  from  the 
works.  This  gas  Bystem  makes  testa  at  the  holders  but  not  elst. 
where,  and  except  in  so  far  as  the  city's  tests  may  show,  does  not 
ascertain  whether  the  statutory  requirement  ia  lived  up  to.  The 
contract  of  the  Standard  Oil  Company  requires  delivery  of  oil 
throughout  the  year  whenever  desired  to  meet  the  requirements 
of  the  system  and  is  delivered  on  the  orders  of  the  system  for- 
warded each  week  daring  the  month.  The  eyateta  has  no  rail 
connections  at  any  of  its  works  and  could  not  geit  the  oil  over  land. 
The  great  quanti^  of  oil  used  renders  impossible  the  delivery  by 
trucks  of  a  supply  sufficient  to  meet  its  purposes.  The  Standard 
Oil  Company  did  not  meet  all  the  requirements  of  the  system 
during  this  spell,  offering  as  an  excuse  that  it  did  not  have  the  oil 
to  meet  all  demands.  Some  of  the  reasons  assigned  by  the 
Standard  Oil  Company  were  abnormal  weather  conditions, 
Statk  Dm.  Eett. —  Vol.  17        U 
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diiEculties  with  IraDsportation,  injuries  to  boats,  and  the  com- 
mandeering of  a  number  of  its  boats  by  the  Federal  Government 
There  was  no  other  company  from  which  the  syston  could  obtain 
oil. 

The  company  claims  to  have  made  special  efforts  to  provide  for 
the  supply  of  gas  during  the  past  winter  by  purchasing  as  much 
coal  as  it  was  possible  to  purchase,  but  so  far  as  oil  was  concerned 
it  appears  to  have  relied  upon  its  practice  of  effecting  arrange- 
ments by  the  last  of  November,  but  it  was  not  succesaful  in  filling 
its  tanks  during  the  fall  of  1917. 

Kings  Cocnty  Lighting  Company. 
The  works  of  the  Kiugs  County  Lighting  Company  are  located 
at  Fifty-fifth  street  and  First  avenue,  Brooklyn,  cm  the  water 
front.  The  company  manufactures  carburetted  water  gas. 
During  the  recent  winter  the  consumption  was  greatly  in  excess 
of  that  anticipated  and,  at  the  rate  of  increase  experienced  in 
recent  years,  would  represent  what  would  ordinarily  have  been 
estimated  to  be  normal  growth  to  1927.  In  the  maximum 
day  of  1916,  the  company's  output  was  3,500,000  cubic  feet 
whereas  in  1917  the  maximum  day  was  over  6,400,000,  or  nearly 
double.  The  plant  has  productive  capacity  to  send  out  about 
320,000  to  325,000  cubic  feet  of  gas  an  hour.  This  company 
bad  a  holder  capacity  of  about  2,500,000  at  the  pumping  station, 
which  is  a  mile  and  a  half  from  the  plant.  The  maximum 
reached  for  an  hour  during  the  past  winter  was  about  540,000 
eubic  feet  of  gas,  and  this  maximum  continued  until  the 
company's  reserve  in  the  holders  was  about  depleted  and  there 
was  left  only  twenty  to  thirty  minutes'  additional  supply,  and, 
had  the  output  continued  at  that  rate,  would  have  sucked  in  the 
crown  of  the  holders  and  the  plant  would  have  had  to  shut  down. 
On  December  30,  1917,  conditions  were  so  severe  that  the  com- 
pany asked  the  police  department  and  telephone  company  and  alt 
its  own  employee*  to  notify  consumers  to  conserve  gas.  Nearly 
all  the  company's  employees  were  sent  on  a  house  to  house  canvass 
to  a^  consumers  to  conserve  and  the  lai^  consumers  were 
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asked  by  telephone  to  cut  down  all  possible  consumpticHi.  Tbe 
demand  on  the  system  was  greater  than  the  daily  output  almost 
during  the  entire  months  of  December,  1917,  and  January,  1918, 
but  in  February  eommcnced  to  ease  up.  The  normal  curve  of 
ihe  company's  send-out  is  a  peak  load  about  6  o'clock  at  night  of 
around  3,500,000  cubic  feet  of  gaa,  whereas  the  company  during 
the  past  winter  reached  a  load  as  high  as  6,640,000  cubic  feet. 
Ordinarily,  the  company  has  a  chance  to  recover  and  make  enough 
gas  to  fill  its  holders  from  d  o'clock  at  night  until  about  6  o'clock 
in  the  morning,  but  the  terrific  send-out  during  the  past  winter 
kept  up  to  about  11  or  12  o'clock  at  night  and  only  gave  a  few 
hours  for  recovery.  The  tremendous  demand  for  gas  made 
absolutely  necessary  a  reduction  in  pressure,  tbe  c(»npany 
believing  it  better  to  give  everybody  some  gas  of  the  beat  quality 
possible  rather  than  give  them  all  the  gas  th^  wanted  for  a 
limited  time  with  the  statutory  quality  and  then  have  to  shut 
down  the  plant. 

The  plant  had,  prior  to  the  past  winter,  always  been  found  ade 
quate  to  supply  the  demand,  but  proved  to  be  inadequate  for  such 
a  demand  as  was  made  upon  it  during  the  winter  of  1917-191S, 
and  which,  according  to  the  ordinary  growth  of  the  past  two 
years,  would  not  have  reached  such  proportions  until  1927.  The 
difficulty  of  this  company  during  the  past  winter  was  attributable 
not  only  to  lack  of  coal  and  oil,  but  in  a  large  measure  also  to  the 
inadequacy  of  the  plant  to  carry  the  high  load  demanded.  The 
company  is  now  making  preparations  to  increase  its  capacity 
and  is  making  arrangements  to  secure  the  necessary  equipment 
to  take  care  of  just  such  a  contingency  as  arose  this  past  winter. 
The  equipment  needed  is  additional  station  meter,  exhauster 
and  boiler  capacity.  The  additional  boiler  capacity  to  be  installed 
is  500  horse  power.  The  plans  did  not  include  an  increase  to 
the  holder  capacity,  the  company  figuring  that  with  the  increased 
exhauster  capacity  it  would  be  able  to  take  care  of  a  condition 
such  as  arose  this  past  winter.  The  meters,  exhauster  and 
boilers,  principally  boilers,  were  the  weakest  spots  in  the  plant 
during  the  past  winter. 
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The  additional  boilers  have  been  ordered,  plans  have  been  pre- 
pared to  extend  the  buildings,  and  it  wa<a  the  oompany'a  stated 
intention,  as  soon  as  the  proposals  have  been  received  for  erection 
of  a  new  stack,  to  have  the  work  done  during  the  coining  summer. 
The  compan^s  manager  aasored  the  Commission  that,  unless 
labor  conditions  were  sncii  aa  to  prevent  contractors  from  execut- 
ing their  work  or  delivering  the  apparatus  ordered,  the  company 
next  winter  would  be  in  a  position  to  take  care  of  a  similar 
demand  such  as  was  made  during  the  past  winter. 

Prior  to  January  1, 1918,  the  Kings  County  Lighting  Company 
received  its  supply  of  oil  from  the  Texas  Oil  Cwnpany,  which 
failed  to  make  the  necessary  deliveries  during  December,  1917, 
but  since  that  time  the  lighting  company  has  had  arrangemrats 
with  the  Standard  Oil  Company  for  the  supply  of  oil.  Deliveries 
l^-the  Standard  Oil  Company  were,  however,  also  irregular  and 
uncertain  and  were  hampered  by  the  same  natural  obstacles  as 
those  of  the  predecessor  purveyor.  During  the  cold  spell  the 
woi^  at  Fifty-fifth  street  and  First  avenue  were  practically 
isolated,  the  slip  being  frozen  up  almost  continuously  from  the 
middle  of  Decwnber,  1917,  until  about  February  22,  1918.  The 
slip  was  so  blocked  up  with  ice  during  the  month  of  January, 
1918,  that  the  tow-boat  operators  would  bring  no  boats  into  the 
slip  unless  the  gas  company  guaranteed  the  insurance  or  guar- 
anteed the  haige  or  tugboat  against  all  loss  and  damage. 

During  the  month  of  December,  1917,  the  company  received 
only  three  boat  loads  of  coal  (aggregating  2,100  tons),  in 
January,  1918,  only  one  boat  load  (780  odd  tons)  and  in  Feb- 
ruary, 1918,  three  boat  loads.  On  January  10,  1918,  Ae  com- 
pany waa  down  to  about  four  days'  supply  of  coal.  The  normal 
daily  consumption  during  December,  1917,  was  between  100  and 
125  tons  of  anthracite.  The  company  had  about  5,000  tons  on 
hand  December  first,  about  4,500  tons  of  which  was  an  old  supply 
of  coal  lying  in  the  yard  outside  of  the  hopi)ers  for  about  four 
years.  The  hoppers  have  a  capacity  of  between  4,500  and  5,000 
tons  of  coal,  and  for  proper  operation  about  1,500  to  2,000  tons 
of  coal  are  necessary.    The  coal  in  the  yard  had  been  there  so  long 
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that  it  waB  practically  solid  coal  and  bad  to  be  mined  all  omr  to 
get  it  cm  tbe  generator  floor  or  into  tbe  boppers. 

Labor  waa  acarce.  A  contractor  was  employed  to  move  the  coal 
from  tbe  yard  into  the  boppers.  Scaffolding  was  erected  on  the 
Bide  of  the  hoppers  to  permit  this  moving.  Many  of  the  com- 
pany's em-ployeea  were  put  to  woric  with  tbe  contractor  to  handle 
this  coal.  The  company  normally,  with  a  plant  of  the  size  they 
have,  should  oarry  cm  hand  a  constant  supply  of  approximately 
10,000  tons  of  coal,  about  6,000  of  which  should  be  kept  as  a 
reserve: 

The  company's  manager  testified  that  tbe  company  had  been 
unable  to  enter  into  any  written  agreement  for  the  delivery  of 
coal  ior  the  coming  winter. 

Bbookltk  Bobodqh  Gas  Company 
This  CMnpany  supplies  Coney  Island  with  gas.  It  has  two  dis- 
tribution holders  and  one  small  holder  located  at  tbe  works  on 
Coney  Island  creek,  and  manufactures  carburetted  water  gaa. 
Normally,  the  peak  gas  demand  of  the  year  is  in  the  summer  time, 
but  during  the  last  winter  the  peak  load  reached  tbe  usual  sum- 
mer peak  load. 

The  following  table  shows  the  monthly  send-out  of  gas  in  thou- 
sand cubic  feet  for  the  months  of  December,  January  and  Tebru- 
ary  of  the  recent  winter  aa  compared  with  the  same  months  in  tbe 
previous  winter: 

December,  1916 38,629 

January,  1917 37,841 

February,  1917  35,875 

December,  1917 56,843 

January,  1918 60,860 

February,  1918  49,033 


The  company's  plant  was  sufficient  at  all  times  to  meet  the  peak 
demand  during  the  winter,  as  it  has  a  large  plant  which  is  neces- 
sary to  care  for  the  summer  peak  traffic.  The  plant  was  in  fact 
operated  to  absolute  capacity.      The  illuminating  and  heating 
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potency  of  the  gas  during  this  period  was  at  times  much  reduced, 
because  the  company  was  unable  to  obtain  the  necessary  oil  to 
maintain  an  adequate  candle  power.  The  pressure  was  also 
afFected.  The  weather  conditions  alone,  however,  were  not 
responsible  for  the  failure  of  the  company  to  live  up  to  the 
pressure  requirements  of  the  Commission's  order,  as  the  trans- 
mission system  of  the  company  was  not  adequate  to  provide  the 
necessary  pressure.  The  small  supply  of  oil  obtainable  by  the 
company  made  it  necessary,  in  order  to  give  any  gas  service,  at 
periods  to  reduce  the  amount  of  oil  ordinarily  used  in  conforming 
to  the  candle  power  requirement  of  the  statute.  If  the  usual 
amount  of  oil  had  been  used  in  the  gas  the  people  in  the  district 
supplied  by  this  company  would  have  been  without  gas  for  nearly 
a  third  of  the  time  during  the  winter.  At  no  time  was  the  plant 
shut  down,  but  it  warned  its  customers  in  every  possible  way  to 
reduce  the  consumption  and  also  requested  the  city  authorities  to 
conserve  gas  for  municipal  lighting. 

From  December  31,  1917,  to  February  28,  1918,  the  company 
never  had  on  hand  more  than  four  to  five  days'  supply  of  oil. 
Prior  to  the  past  winter  and  since  the  works  were  built  in  1908 
the  company  has  always  received  its  supply  of  oil  by  way  of 
Coney  Island  creek  in  barges,  with  a  capacity  of  about  75,000 
gallons.  The  creek  has  never  during  those  years  been  frozen  for 
more  than  eight  or  ten  days  and  there  was  never  any  necessity 
for  any  other  method  of  oil  delivery.  During  the  recent  winter, 
however,  the  company  was  compelled  at  times  to  bring  oil  by  car 
over  the  Long  Island  railroad  to  South  Brooklyn,  taking  all  the 
oil  that  the  Standard  Oil  Company  could  supply.  The  deficiency 
in  the  supply  of  oil  was  not  due  to  any  failure  on  the  part  of  the 
company  to  contract  for  it,  for  the  company's  contract  with  the 
Standard  Oil  Company  called  for  a  supply  which  would  have 
been  sufiicirait  had  it  been  delivered. 

The  failure  in  the  coal  supply,  owing  to  the  freezing  of  the 
creek,  created  such  an  acute  situation  that,  at  one  time,  the  com- 
pany hired  men  to  thaw  the  ice  in  the  creek  and  to  haul  a  coal 
barge  500  yards  up  the  creek  in  order  to  get  coal  to  the  yard.  At 
the  time  the  company  had  only  twenty  tons  in  the  yard. 
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Naw  YottK  AND  Richmond  Gas  Company 

The  New  York  and  Kichmond  Gas  Company  has  three  dis- 
Iributing  holders  and  one  relief  holder,  the  main  storage  holder, 
one  distributing  holder  and  a  relief  holder  being  located  on  Wil- 
low avenue,  Clifton,  and  the  district  holder  on  Post  avenue,  West 
Brighton.     The  company  manufactures  carburetted  water  gas. 

The  oil  supply  was  very  poor,  and,  as  a  result  of  the  unprec- 
edented demand  for  gas  during  the  latter  part  of  December,  1917, 
and  the  early  part  of  January,  1918,  the  company  ran  entirely  out 
of  oil  on  January  fourth  at  3  a.  m.  and  did  not  obtain  a  supply 
and  could  not  resume  operations  until  12  o'clock  the  following 
day.  The  company  had  enough  eoal  on  hand  to  meet  all  neces- 
sary requirements.  This  company  also  secures  its  oil  from  the 
Standard  Oil  Company  of  New  Jersey.  The  company  has  ample 
storage  capacity  and  uses  about  four  and  two-tenths  gallons  per 
1,000  cubic  feet  on  an  annual  average,  which  is  about  the  average 
most  of  the  companies  in  the  first  district  use. 

On  some  of  the  days  in  these  months  broken  coal  was  used  in 
addition  to  the  buckwheat  and  on  certain  other  days  soft  coal  was 
used  in  addition  to  the  buckwheat.  No  buckwheat  coal  was  used 
from  January  1,  1918,  to  January  8,  1918,  the  coal  pile  being 
frozen,  and  no  buckwheat  coal  was  used  from  February  4  to  Feb- 
ruary 19,  1918,  because  freight  cars  were  not  coming  in. 

This  company  had  considerable  difficulty  with  gas  manufacture 
because  of  the  poor  grade  of  ooal  supplied  which  reduced  the 
capacity  of  the  plant  to  a  considerable  extent,  and  the  company 
was  compelled  to  operate  under  this  condition  for  some  time  and 
actually  brought  the  matter  to  the  attention  of  the  National  Fuel 
Administrator  to  secure  relief.  The  company  has  no  coal  con- 
tract, having  been  unable  to  obtain  one,  but  has  been  supplied  by  a 
company  which  has  met  the  requirements  for  ten  years  past. 

QcBERs  BoHoroH  Gas  and  Electbic  Company 

The  works  of  the  Queens  Borough  Gas  and  Electric  Company 

are  located  at  Rockaway  Beach  at  the  foot  of  Thetis  avenue  and 

Jamaica  bay.  Queens  borou^,  and  the  holders  are  located  at  the 

gas  works  at  Far  Rockaway,  i»  the  mme  borough,  and  at  Lyn- 
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brook,  in  Nassau  county.  The  company  suppliee  the  fifth  ward, 
borough  of  Queens,  and  a  number  of  towns  in  Nassau  county. 

The  output  of  gas  for  December,  1017,  was  approzimatdy 
19,000,000  cubic  feet;  for  January,  1918,  26,872,700  cubic  feet, 
and  for  February,  1918,  21,799,000  cubic  feet,  while  the  send-out 
for  December,  1916,  was  22,916,700;  January,  1917,  22,282,100, 
and  February,  1917,  20,305,600,  a  considerable  increase  for  the 
last  winter  over  the  preceding  winter. 

The  plant,  equipment  and  mains  of  this  company  were  ample 
to  supply  the  greater  demand  made  during  the  past  winter  but  the 
availability  of  so  large  a  capacity  is  due  to  the  fact  that  the  plant 
is  prepared  to  meet  the  greatest  demand  which  usually  occurs  in 
the  summer  months  when  the  ctunpauy  has  three  or  four  times 
tile  output  ordinarily  that  it  has  in  the  winter  months. 

Unique  among  all  the  gas  companies  in  the  city  of  New  York, 
this  company  experienced  very  little  difficulty  with  its  coal  and  oil 
supply  because  it  had  followed  its  practice  of  securing  in  the  early 
part  of  December  its  supply  for  the  entire  winter.  The  oil  tank 
capacity  of  the  company  (350,000  gallons)  is  a  very  large  one 
considering  its  output,  and  under  usual  conditions  would  carry 
the  company  through  the  winter  for  three  or  four  months.  The 
president  stated  that  the  provision  of  bo  laj^  a  capacity  was 
prompted  by  conference  with  a  Standard  Oil  Company  official 
who  urged  that  a  better  price  and  better  delivery  could  be  obtained 
by  the  company  with  the  larger  reserve  tanks.  The  company  also 
considered  it  wise  to  have  a  large  storage  capacity  for  oil  because 
the  harbor  often  froze  up  through  the  winter  and  made  it  impos- 
sible to  bring  any  oil  after  December  fifteenth  and  until  March 
first.  It  is  a  much  more  difficult  task  to  get  barges  to  this  com- 
pany's works  at  Jamaica  bay  than  it  is  to  get  barges  to  the  city 
doc^s.  Anticipating  the  adverse  effects  of  war  conditions,  the 
orders  of  the  company  for  coal  and  oil  for  the  1917-1918  winter 
season  were  somewhat  in  excess  of  other  years,  and  a  supply  was 
secured  sufficient  to  last  until  some  time  in  May,  1918. 

At  the  time  of  the  hearings,  the  company  had  no  contract  for 
oij  a9  its  last  one  with  the  Standard  Oil  Company  of  New  Jersey 
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had  expired  in  March,  1918,  and  the  eompany  had  been  unable  to 
elofle  another  one  As  a  result,  the  company  was  b^inning  to 
experience  di£Bculty  in  securing  oil. 

The  company  had  coal  delivered  in  the  early  part  of  December, 
1917,  but  none  in  January  and  February,  1918.  Lite  the  supply 
of  oil,  its  supply  of  coal  was  secured  in  advance  and  in  sufficient 
quaati^  to  meet  the  service  requirements  of  its  winter  business. 
Although  the  company  had  already  begun  to  experience  difficulty 
in  securing  oil,  it  had,  at  the  time  of  the  hearing,  no  difiBculty  in 
securing  coal. 

Bbonx  Gas  attd  Electbio  Compaht 

The  Bronx  Gas  and  Electric  Company  operates  mostly  in  a 
suburban  part  of  the  borough  of  The  Bronx.  Its  works  are 
located  on  Westchester  creek,  by  which  route  the  company  depends 
for  its  supply  of  oil  and  ooal.  For  the  first  time  in  the  history 
of  the  company  Westchester  cre^  was  frozen  solidly  on  or  about 
December  26,  1917,  preventing  navigation  continuously  until 
Febniary  15,  1918.  The  statistics  of  the  company's  output, 
demand  and  fuel  supplies  were  not  placed  in  evidence,  but  a  gen- 
eral idea  may  be  formed  from  the  testimony  that  on  December  29, 
1917,  the  output  increased  by  54  per  cent  over  the  same  day  in 
the  preceding  year. 

The  last  cargo  of  oil,  amounting  to  about  124,000  gallons,  waa 
received  by  way  of  Westchester  creek  on  December  12,  1917,  fill- 
ing the  company's  oil  storage  tanks  and  it  was  not  until  February 
21,  1918,  that  another  cargo  of  oil  amounting  to  about  125,000 
gallons  was  received  replenishing  the  company's  stock.  On  Janu- 
ary 1,  1918,  the  company  had  on  hand  only  about  90,000  gallons 
of  oil,  ordinarily  sufficient  for  about  twenty-five  days'  operation 
under  normal  conditions.  The  send-out  of  gas,  however,  as  a 
result  of  the  great  demuid  due  to  the  extreme  cold  weather  and 
the  use  of  gas  heating  appliances,  greatly  increased  over  the  send- 
out  of  previous  years,  the  increase  on  December  29,  1917,  being 
54  per  cent  over  the  same  day  of  the  previous  year,  and  the  effect 
was  a  greatly  increased  use  of  gaa  oil  by  the  company  over  normal 
operation.     The  danger  of  the   shortage  of  oil  soon  became 
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apparent  to  the  officers  of  the  company,  and  they  decided  that 
under  the  then  existing  conditions  a  reduction  in  the  amount  of 
oil  per  1,000  cubic  feet  of  giia  produced  was  necessary,  for  other- 
wise within  a  short  time  the  company  would  be  unable  to  supply 
any  gas  at  all.  Accordingly,  for  a  time  the  use  of  oil  was  reduced 
about  one  gallon  per  1,000  cubic  feet  of  gas  produced,  which 
resulted  in  a  reduction  in  the  illuminating  value  of  the  gas,  hu> 
the  company  still  left  sufficient  oil  in  the  gas,  about  three  and 
one-half  gallons  per  1,000  cubic  feet,  to  give  what  it  claimed  to  be 
a  good  heating  value. 

While  the  creek  was  frozen  over  the  company  endeavored  to 
obtain  its  oil  by  rail  instead  of  by  the  usual  method  of  water 
freight  despite  the  serious  inconveniences  that  would  rcpiilt  there- 
from, the  nearest  available  railroad  siding  being  a  distance  of 
alout  two  miles  from  the  company's  works  and  delivery  of  the  oil, 
by  tank  cars  being  necessary  under  the  circumstances.  In  this 
way  the  company  was  able  to  obtain  some  oil,  but  the  deliveries 
were,  nevertheless,  very  irregular  and  uncertain  owing  to  car 
shortage  and  railroad  congestion.  After  the  arrival  of  the  second 
cargo  of  oil  on  February  21,  1918,  the  company  returned  to  its 
usual  mode  of  operation  and  endeavored  to  maintain  the  statutory 
candle  power  in  the  gas.  The  company  in  its  twenty  years  of 
experience  has  always  found  its  supply  of  oil  in  the  winter  time 
sufficient  to  carry  it  over  any  possible  period  of  a  freeze-up  of 
navigation  or  the  closing  of  navigation  with  the  exception  of  the 
past  winter. 

The  company  also  experienced  a  coal  shortage  owing  to  the 
scarcity  of  available  coal  due  to  the  railroad  congestion  and 
extreme  cold  weather. 

The  Commission  cannot  avoid  the  conclusion  that,  if  the  failure 
in  the  supply  of  coal  and  oil  had  not  occurred,  and  the  gas  companies 
had  not  been  obliged  to  resort  to  various  esi)edients  to  produce 
required  quantities  irrespective  of  quality,  the  complaints  of  con- 
sumers would  have  been  far  less  in  number  than  they  actually 
wera  On  the  other  hand,  the  public  hardly  realized  how  valiant 
were  the  companies'  efforts  to  prevent  a  breakdown  of  the  gas 
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service  in  the  eity  of  Kew  York,  While  n-uch  greater  prepara- 
tions than  were  made  by  most  of  the  gas  companies  to  anticipate 
any  abnormal  demand  was  possible,  these  preparations  in  most 
cases  cannot  be  sufficient  to  extend  over  the  needs  evea  of  a  normal 
winter  gas  service.  In  the  case  of  smaller  companies,  especially 
those  whose  peak  demand  occurs  in  the  summer  and  which  possess, 
therefore,  ample  storage  capacity  for  normal  winter  demands, 
a  reserve  supply  of  fuel  may  be  stored  to  sufBee  for  any  con- 
tingenciee  of  sudden  abnormal  demand  or  of  normal  demand  for 
the  greater  part  of  a  season.  But,  in  the  case  of  the  large  systems, 
a  similar  reserve  for  the  period  of  maximum  demand  would 
require  facilities  which  they  do  not  now  possess  and  which  cannot 
be  made  available  soon  enough.  Foresight  required  much  greater 
preparation  for  the  eventualities  than  were  in  fact  made.  Con- 
servation of  fuel  may  be  a  war  necessity  which  may  reduce  the 
requirranents  of  the  forthcoming  winter,  but  the  experiences  of 
last  winter  demonstrate  the  need  for  a  fuel  budget  for  which 
arrangements  should  be  planned  and  made  long  before  the  actual 
need  arises. 

CoHFLIAIfCE  BT  COUPANIES  WITH  CANnLE  POWEE  StATCTB 

Gas  corporations  are  required  under  chapter  125,  Laws  of  1906, 
as  amended  by  chapters  604  and  612,  Laws  of  1916,  to  furnish  to 
consumers  in  the  city  of  Xew  York  gaa  of  an  illuminating  power 
of  not  less  than  twenty-two  sperm  candles  tested  at  a  distance  of 
not  less  than  one  mile  from  the  disirihuiing  holder,  and  are  also 
required  under  chapter  736,  Laws  of  1905,  to  supply  to  the  city  of 
New  York  gas  of  the  same  quality.  The  Greater  New  York 
Charter,  section  522,  provides  for  the  inspection  by  the  commis- 
sioner of  water  supply,  gas  and  electricity  of  the  city  of  New 
York  of  illuminating  gas  manufactured  within  the  city  or  fur- 
nished or  sold  to  the  eity  or  to  any  consumer  therein,  and  for  the 
making  of  daily  tests  with  reference  to  the  illuminating  power, 
pressure  and  purity  thereof. 

The  commissiouer  of  water  supply,  gas  and  electricity,  under 
and  in  pursuance  of  the  last-mentioned  statute,  has  established  in 
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the  various  borou^s  of  the  city  stationB  wherein  tests  aie  made 
daily  by  employees  of  his  departm^it  and  the  records  thereof  are 
duly  filed  in  his  office.  These  tests  are  made  not  only  with 
reference  to  the  illuminatiBg  power,  pressure  and  purity,  but  also 
to  the  heating  power  of  the  gas.  The  Commission  has' in  late 
years  co-operated  with  the  department  of  water  supply,  gas  and 
electricity  in  the  making  of  these  teats. 

The  mains  of  the  Consolidated  Qas  System  in  the  boroughs  of 
Manhattan,  The  Bronx  and  Queens  are  interrelated,  as  are  the 
mains  of  the  Brooklyn  Union  System  in  the  boroughs  of  Brook- 
lyn and  Qneens  and  it  is  impossible  to  determine  from  what  point 
the  gas  tested  actually  comes  or  by  what  particular  company  or 
branch  in  the  ^tem  the  gas  was  manufactured  and  to  what  con- 
sumer or  group  of  consumers  or  territory  Jt  might  be  delivered. 
The  departmeait  of  water  supply,  gas  and  electricity  and  the  Com- 
mission, realizing  this  state  of  affairs,  have  after  careful  considera- 
tion located  their  stations  at  sufficiently  widened  and  scattered 
parts  of  the  boroughs  in  order  to  secure  a  fair  average  of  the  gas 
that  is  being  furnished  to  the  inhabitants  of  those  boroughs. 

The  teats  made  hy  the  department  of  water  supply,  gas  and 
electricity  in  conjunction  with  the  Commission  of  the  illuminating 
value  in  candles  of  the  gas  supplied  by  the  various  companies  in 
the  city  of  New  York  for  the  months  of  December,  1917,  and 
January  and  Fd>ruaiy,  1918,  show  conclusively  that  all  of  the 
companies,  with  the  exception  of  the  Queens  Borough  Gas  and 
Electric  Company,  did  not  meet  the  candle-power  requirements 
during  the  past  winter,  particularly  in  the  montiis  of  January 
and  February',  1918,  when  the  candle  power  supplied  by  such  com- 
panies, excepting  those  embraced  in  the  Consolidated  System,  was 
greatly  below  twenty-two  candles.  A  short  table  showing  the 
average  monthly  candle  power  of  the  gas  supplied  by  the  com- 
panies during  the  months  of  December,  1917,  and  January  and 
February,  1918,  as  well  as  the  heating  value  of  the  gas  in  British 
thermal  units  for  December,  1917,  and  January,  1918,  follows. 
The  tests  cover  all  companies  in  the  city  «ccept  the  Northern 
Union  Gas  Company  of  the  Consolidated  System,  and  were  made 
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erery  day  in  the  montha  of  December,  1917,  and  January  and 
February,  1918,  except  on  Sundays  and  holidays  and  on  a  few 
other  days  when  tests  were  impossible  because  of  the  freezing 
of  the  anrioes  at  the  testing  stations. 

CONSOLIDATED   SYSTEM 
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All  of  the  companies  maintain  their  own  testing  stations  at  their 
works  or  holders,  but  only  a  few  of  them  maintain  testing  stationa 
a  mile  or  more  from  the  works  or  holders,  which  is  the  distance 
prescribed  by  the  statute  lor  testing  purposes.  The  officials  of  the 
companies  testified  that  the  tests  of  the  gas  leaving  the  woAa  or 
the  holders  (with  few  exceptions)  showed  an  average  monthly 
candle  power  of  over  twenty-two  candles.  It  is  essential,  how- 
ever, that  the  gas  leaving  the  works  or  holders  have  a  candle  power 
above  twenty-two  because  a  sudden  drop  in  temperature  produces 
a  condensation  which  affects  the  gas  in  the  mains,  causing  a  loss 
in  candle  power.  There  is  also  a  loss  in  candle  power  resulting 
from  friction  and  the  pressure  at  which  the  gas  is  transmitted. 
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In  summer  sudden  changes  in  temperature  are  not  aa  common  as 
in  the  winter  and  the  loss  in  candle  power  is  usually  much  less 
than  in  winter.  The  loss  in  candle  power  in  transmission  dur- 
ing the  winter  time  averages  about  three  or  four  candles,  which 
makes  necessary  the  manufacture  at  the  works  of  a  candle  power 
of  approximately  twraity-six  or  over  in  order  to  meet  the  statutory 
requirements.  This  is  easily  possible  with  an  adequate  supply 
of  oil.  The  candle  power  of  .gas  delivered  depends  absolutely 
upon  the  amount  of  oil  used.  The  annual  average  of  oil  used 
in  the  city  of  New  York  in  manufacturing  1,000  cubic  feet  of  gas 
is  about  four  and  two-tenths  gallons.  The  amount  used  in  the 
winter,  however,  runs  up  to  about  four  and  one-half  gallons  per 
1,000  cubic  feet.  But  during  the  past  winter,  the  oil  used  for 
enriching  purposes  was  in  most  cases  much  below  the  quantity 
nece.^ary  to  insure  compliance  with  the  statute. 

Candle  power  is  of  importance  for  illuminating  purposes  only 
when  open  iQame  burners  are  used,  and  has  no  practical  signifi- 
cance in  connection  with  illumination  by  mantle  lamp  and  is 
inconsequential  where  gas  is  used  for  heating  and  cooking  pur- 
poses except  as  heating  power  might  be  concomitant  of  candle 
power.  Aa  a  general  rule  gas  of  lower  candle  power  will  contain 
less  heat  units  than  gas  of  a  higher  candle  power  raAUuiactured 
by  the  same  process.  The  heatiug  value  of  the  gaa  supplied  by  the 
Brooklyn  Union  System  and  other  companies  where  the  candle 
power  was  considerably  below  twenty-two  showed  a  very  considei^ 
able  drop  as  ahown  by  table  on  page  50.  Heat  is  the  all-important 
thing  in  mantle  lighting  and  in  the  use  of  gaa  for  heat  and  cooking. 
Illumination  by  mantle  lamps  depends  not  on  candle  power  but  on 
the  temperature  of  the  mantle,  and  the  intensity  of  the  heat  is 
the  principal  factor  in  providing  light  with  mantle  lamps.  The 
number  of  users  of  the  open  flame  burners  in  the  city  of  New 
York  has  been  estimated  as  at  least  20  per  cent  of  the  inhabitants. 
The  failure  of  the  companies,  therefore,  to  comply  with  the  candle 
(Hjwer  requirements  of  the  statute  seriously  affected  users  of  open 
flame  burners  so  far  as  illumination  was  concerned  but  had  no 
effect  on  the  consumers  using  mantle  lamps  or  heating  and  cooking 
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appliances.  During  the  cold  spell,  keat  rather  than  candle  power 
was  the  important  element  in  the  consumption  of  gas,  and  in  that 
respect  very  little  complaint  could  be  found  with  the  gas. 

Concerning  the  candle  power  tests  of  gas  distributed  by  the 
Consolidated  Gas  System,  it  was  ob3er\'ed  that  at  four  of  the 
seven  stations  of  the  Consolidated  Gas  Company  the  tests  showed 
a  monthly  average  for  December,  1917,  slightly  below  twenty-two 
candles;  that  at  one  of  the  two  stations  of  the  New  Amsterdam 
Gaa  Company  the  tests  showed  slightly  below  twenty-two  candles, 
and  that  the  monthly  average  of  the  New  York  Mutual  Gas  Light 
Company  was  only  nineteen  and  eight-tenths  candles  and  of  the 
Central  Union  Gas  Company  only  twenty  and  one-half  candles, 
while  the  monthly  average  for  all  companies  in  the  system  taken 
as  a  whole  was  only  twenty-one  and  eight-tenths  candles.  The 
daily  average  for  the  entire  system  was  above  twenty-two  candles 
only  on  ten  days  of  the  twenty-five  days  on  which  tests  were  made. 
In  January,  1918,  the  tests  at  all  of  the  stations  of  all  of  the 
companies  in  the  system  showed  a  monthly  average  below  twenty- 
two  candles  and  the  monthly  average  for  all  companies  was  only 
twenty  and  four-tenths  candles.  In  February,  1918,  the  tests  at 
all  of  the  stations  of  all  the  companies  in  the  system  showed  a 
monthly  average  below  twenty-two  candles  and  a  monthly  average 
for  all  companies  of  nineteen  and  seventy-four  one-hundredths 
candles.  The  daily  average  for  the  entire  system  was  below 
twenty-two  candles  every  day  in  January  (with  two  exceptions) 
and  February,  1918. 

Of  the  tests  of  gas  supplied  by  the  Brooklyn  Union  System,  it  is 
noticeable  that  at  all  of  the  branches  the  teats  for  the  months  of 
December,  1917,  and  January  and  February,  1918,  showed  a 
monthly  average  below  twenty-two  candles,  the  monthly  average 
for  all  branches  for  December,  1917,  being  nineteen  and  seven- 
tenths  candles,  for  January,  1918,  only  thirteen  and  four-tenths 
candles  (almost  nine  candles  below  the  statutory  requirements), 
and  for. February,  1918,  only  fourteen  and  eighty-five  one-hun- 
dredths candles  (more  than  seven  candles  below  the  statutory 
requirement).     It  is  noticeable  that  the  daily  average  candle 
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power  of  the  system  as  a  whole  for  every  day  in  Decemba-,  1917, 
and  January  and  February,  1918,  was  below  the  statutoiy  require- 
ment of  twealy-two  candles. 

Relative  to  the  other  gas  companies  within  the  city  of  New 
York  and  not  included  in  the  Consolidated  or  Brooklyn  Union 
Systems,  it  is  noticeable  that  the  monthly  average  of  the  Queens 
Borough  Gas  and  Electric  Company  for  all  months  was  above  the 
statutory  requirement  of  twenty-two  candles,  while  the  monthly 
average  of  all  other  companies  (excepting  Bronx  Gas  and  Electric 
Company  for  Decanber,  1917)  waa  below  the  statutory  require- 
ment, particularly  in  January  and  February,  1918,  when  the  daily 
average  was  far  below  twenty-two  candles. 

The  test  shows  persuasively  that  gas  furnished  waa  deficient  in 
the  quality  prescribed  1^  statute  and  waa  below  the  statutory 
requirement  of  twenty-two  candles.  A  large  number  of  consumers 
from  The  Bronx  and  several  from  Brooklyn  attended  at  the  hear- 
ings and  some  of  them  testified  concerning  the  conditions  at  their 
homes  and  generally  in  their  neighborhood  during  the  rec«it  winter 
and  were  vigorous  in  their  denunciation  of  the  gas  companies  for 
the  poor  quality  of  gas  furnished.  The  witnesses  testified  that  it 
was  difficult  and  practically  impossible  at  times  to  read  newBpapera 
or  books  in  the  evening  and  that  other  means  of  illumination  had 
to  be  provided  by  them.  These  consumers  also  stated  that,  while 
the  gas  furnished  was  the  poorest  in  qualily  in  many  years,  never- 
theless the  bills  rendered  by  the  companies  were  much  higher  than 
in  the  same  months  of  previous  winters.  The  complaints  of  the 
consumers  were  justified.  Under  the  law  the  gas  companies  are 
absolutely  required  to  furnish  a  minimum  candle  power  of  twenty- 
two  candles  and  a  maximum  price  is  fixed  for  1,000  cubic  feet 
of  gas  furnished.  The  Legislature  undoubtedly  fixed  this  charge  ■ 
upon  the  basis  of  the  companies  furnishing  an  illuminating  gas 
of  a  minimum  candle  power  of  at  least  twenty-two  candle  power. 
Matter  of  Service  Standards  of  Gas  Corporations,  8  P.  S.  C.  R 
(1st  Dist.  N.  Y.)  250. 

The  gas  company  ofiicials  at  the  hearings  candidly  admitted 
failure  at  times  to  comply  with  the  candle-power  requirements 
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of  the  statQte  during  the  past  winter,  but  claimed  that  the  defi- 
ciency was  due  to  nncontroUable  causes  such  bb  extrrane  cold  and 
abnormal  atmospheric  conditions,  bringing  on  not  only  a  tremen- 
dous increase  in  the  consumption  of  gas  over  previous  winters 
but  also  the  interfer^icee  with  delivery  at  water  points  of  coal  and 
oil 

But  the  evidence  of  the  officials  themselves  shows  that  the  com- 
panies* failure  to  live  up  to  the  requiremoits  of  the  candle  power 
statute  was  due  not  so  much  to  the  extreme  cold  weather  as  it  was 
to  their  lack  of  foresight  or  to  inability  to  provide  an  adequate 
reserve  of  coal  and  oil  to  tide  them  over  the  winter  season.  The 
Queens  Borough  Gas  and  Electric  Company  alone  complied 
throughout  the  winter  with  the  requirements  of  the  candle 
power  statute^  and  this  waa  due  entirely  to  the  practice  frf- 
lowed  1^  that  company  of  getting  all  of  its  coal  and  oil 
for  the  entire  winter  in  the  early  part  of  December.  This 
company  also  complied  in  full  with  the  requirements  of  the 
order  of  the  Commission  concerning  pressure  r^olations.  This 
company  maintains  a  very  large  oil  tank  capacity  considering 
its  output.  This  oil  tank  capacity  permits  the  company 
to  have  on  hand  the  early  part  of  December  not  only  an  adequate 
supply  of  oil  for  the  entire  winter  but  also  enables  the  company 
to  obtain  better  prices  and  better  delivery  on  its  oil  than  many 
and  possibly  all  of  the  other  companies.  Of  course  the  company 
can  more  easily  than  other  companies  provide  the  facilities  for  the 
winter  reserve,  as  its  peak  business  occurs  in  the  summer  time 
and  it  has  excess  facilities  available  during  the  winter. 

The  Consolidated  Gas  System  did  not  fornix  any  figures  as  to 
the  amount  of  oil  and  coal  on  hand  during  either  the  last  winter  or 
the  preceding  winter,  but  it  is  plain  to  be  seen  from  its  own  story 
that  an  adequate  supply  of  oil  and  coal  to  supply  an  entire  winter 
demand  was  not  on  hand  the  early  part  of  December,  1917.  The 
system  later  experienced  considerable  difficulty,  and  it  was  only  by 
the  exercise  of  extraordinary  efforts  that  it  was  able  to  accom- 
modate the  demand  put  upon  it.  This  system  maintained  a  higher 
candle  power  (although  below  the  statutory  requirement  for 
Staix  Dept.  B«it.— Vol.  17        IS 
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December,  January  aud  February  last)  than  that  of  all  other  com- 
panies excepting  the  Queens  Borough  Gas  and  Electric  Company. 
This  is  undoubtedly  due  to  the  favor  enjoyed  by  the  system  with 
the  Standard  Oil  Company,  which  was  able  to  furnish  all  of  the 
oil  required  despite  the  other  demands,  while  unable  or  unwilling 
to  fumi^  a  sufficient  supply  of  oil  to  the  other  gas  companies 
within  the  city  of  New  York.  The  system  should'  have  been,  able 
to  comply  fully  with  the  statutory  requirement  during  the  entire 
winter,  since  it  used  the  requisite  amount  of  oil  and  eveu  a  greater 
amount  of  oil  per  1,000  cubic  feet  of  gas  than  it  had  used  in  the 
corresponding  months  of  the  previous  winter.  The  highest  demand 
ever  made  upon  tiie  Consolidated  Gas  System  in  one  day  appears 
to  have  been  that  of  Frf)ruar7  5,  1918,  when  the  output  waa 
150,537,000  cubic  feet.  The  plant  of  the  Ccmsolidated  System 
was  adequate,  it  appears,  to  meet  the  great  demand  put  upon  it. 
On  Jannary  1,  1918,  the  system  manufactured  as  hig^  as  145,- 
477,000  cubic  feet  of  gas  and  it  does  not  appear  that  the  full 
capacity  of  the  plant  had  been  reached.  The  send-out  of  the 
syst^n  horn  December  1,  1917,  to  February  28,  1918,  was 
10,800,641,000  cubic  feet  of  gas  as  compared  with  a  send-out 
of  £1,004,385,000  cubic  feet  for  the  corresponding  period  in  the 
previous  winter,  or  in  other  words  an  increase  of  approxi- 
mately 20  per  cent  The  lack  of  foresight  or  the  oversight  of  the 
officials  of  this  company  in  not  providing  an  adequate  supply  of 
oil  for  the  entire  winter  in  the  early  part  of  December  is  shown 
by  the  fact  that  as  early  as  December  17,  1917,  the  Mutual  plant 
of  the  system  was  ctnnpelled  to  shut  down  temporarily  because 
its  reserve  stock  of  oil  had  been  exhausted. 

The  Brooklyn  Union  Gae  System  failed  woefully  to  live  op  to 
the  requireraeots  of  the  candle  power  statute  due  to  its  failure  to 
provide  an  adequate  reserve  of  coal  and  oil  for  the  winter  supply 
of  gas.  The  oil  consumed  by  the  system  in  the  manufacture  of 
gas  from  December  1,  1916,  to  February  28,  1917,  was  20,059,- 
592  gallons  and  yet  according  to  the  system's  own  statement  it 
had  available  at  its  various  works  on  December  1,  1917,  only 
4,414,683  gallons  of  oil,  approximately  20  per  cent  of  the  amoimt 
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of  oil  used  in  the  manufacture  of  ga»  in  the  preceding  winter.  A 
wnsiderable  portion  of  this  supply  was  not  available  because  of 
the  tank  construction  at  the  works  of  the  system.  It  appears  that 
pump  suctions  are  laid  at  such  a  height  above  the  bottom  of  the 
tanks  at  the  Citizens,  Fulton,  Nassau  and  Williamsburg  works,  f>3 
to  prevent  the  use  at  each  of  these  works  of  about  50,000  gallons 
of  oil.  The  lack  of  availability  of  such  a  great  quantity  of  oil 
does  not  seem  to  have  existed  at  the  works  of  the  varioos  other  com- 
panies operating  in  the  city  of  New  York.  Changes  should  be 
made  in  these  tanks  to  reduce  to  a  minimum  the  amount  of  oil 
unavailable.  The  plant  of  this  company  appears  to  have  been 
adequate  to  meet  the  demands  made  upon  it  during  the  recent 
winter.  The  difeculty  esq^rienoed  1^  this  company  waa  with 
lack  of  oil,  an  adequate  supply  of  coal  having  been  on  hand  to 
meet  the  demand  for  the  entire  winter.  The  company  consumed 
72,630  tons  of  coal  from  December  1,  1916,  to  February  28, 
1917,  and  had  mi  hand  on  DecCTnber  1,  1917,  91,898  tons,  of 
which  only  89,170  tons  were  used  during  the  corresponding 
period  this  last  winter. 

The  Kings  County  Lighting  Company  experienced  serious  dif- 
ficulties in  meeting  the  demand  put  upon  it.  during  the  past 
winter,  due  in  lai^  measure  to  lack  of  boiler  and  exhauster 
capacity.  The  company  failed  to  provide  on  hand  in  the  early 
part  of  December,  1917,  an  adequate  supply  of  oil  and  coal. 
The  oil  consumption  of  December  1,  1916,  to  February  28,  1917, 
was  1,339,853  gallons  and  yet  on  December  1,  1917,  the  com- 
pany only  had  on  hand  394,549  gallons  of  oil  or  approximately 
only  25  per  cent  of  the  amount  of  oil  used  during  the  preceding 
winter.  The  coal  consumption  from  December  1,  1916,  to  Feb- 
ruary 28,  1917,  was  6,474  tons  of  coal,  and  yet  on  December  1, 
1917,  only  6,095  tons  of  coal  were  at  the  company's  works,  of 
which  4,500  tons  was  an  old  supply  that  had  been  lying  in  the 
yards  outside  the  hoppers  for  about  four  years.  This  coal  had 
been  in  the  yard  so  long  that  it  had  to  be  mined  all  over  again 
and  a  considerable  portion  of  it  could  not  be  used  in  the  genera- 
tion of  gas.    There  was  a  time  when  the  company  because  of  the 
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great  demand  for  gaB  and  tlie  tremendoiu  output  was  in  danger 
of  ebntting  down,  the  holders  being  threatened  with  destruction 
b;  the  sucking  in  of  the  crowns. 

The  plant  of  the  Brooklyn  Borough  Oas  Company  was  adequate 
to  supply  the  demand  made  up<»i  it,  but  due  to  lack  of  oil  was 
unable  to  live  up  to  the  requirements  of  the  candle  power  statute. 
The  company  has  not  adequate  equipment  to  comply  with  the 
pressure  regulatiimA  of  the  Commifision's  order.  The  oil  con- 
sumption from  December  1,  1916,  to  February  28,  1917,  was 
476,761  gallons  and  yet  on  December  1,  1917,  the  company  had 
on  hand  only  54,227  gallons  of  oil  or  less  than  15  per  cent  of  the 
amount  of  oil  used  the  previous  winter.  The  coal  ctmsuraptiMi 
from  December  1,  1916,  to  February  28,  1917,  was  1,929  tons 
and  the  company  had  on  hand  on  Decembw  1,  1917,  only  16,116 
tons. 

The  New  York  and  Richmond  Gas  Company  failed  on  candle 
power  aa  well  as  on  pressure.  Its  system  is  not  adequate  to 
comply  with  the  pressure  r^nlations  of  the  Commission's  order 
and  improvements  are  necessary.  The  company  claims  that, 
because  of  topographical  conditions,  it  is  unable,  even  in  normal 
periods,  to  comply  with  the  caudle  power  statute,  but  it  was 
shown  that  in  the  year  1916  it  fumidied  a  twenty-two  candle 
power  on  the  service.  The  difficully  of  this  company  in  respect 
to  coal  and  oil  was  due  to  the  same  lack  ot  foresi^t  as  of  other 
companies.  The  oil  consumption  from  December  1,  1916,  to 
February  28,  1917,  was  513,117  gallcms,  and  yet  on  December 
1,  1917,  the  company  had  on  hand  only  97,799  gallons,  approxi- 
mately 18  per  cent  of  the  amoont  used  the  preceding  winter. 
The  broken  coal  cousumption  from  December  1,  1916,  to  Feb- 
ruary 28,  1917,  was  1,819  tons  and  the  company  had  available 
on  December  1,  1917,  only  1,047  tons,  somewhat  over  50  per 
cent  of  the  amotmt  consumed  the  previous  winter.  The  buck- 
wheat coal  cMiBumption  from  December  1,  1916,  to  February  28, 
1917,  was  1,884,361  pounds  and  yot  on  December  1,  1917,  the 
ccnnpany  had  on  hand  only  412,053  pounds,  or  lees  than  25  per 
cent  of  the  bu<^wheat  coal  ctHisumptlon  the  preceding  wintor. 
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The  ^ant  of  the  Bronx  Oaa  and  Electric  Company  was  ade- 
quate to  supply  the  demand  made  upon  it,  but  it  labored  under 
the  same  difficulties  as  other  companies, —  lack  of  oil.  The 
candle  power  requirements  of  the  statute  were  not  lived  up  to, 
but  it  is  evident  that  the  candle  power  statute  could  have  been 
complied  with  if  the  company  had  had  on  hand  in  the  early  part 
of  December,  1917,  a  supply  of  oil  equal  to  the  amoont  of  oil 
ocosumed  during  the  preceding  winter. 

The  facts  in  r^ard  to  the  fuel  supply  and  the  consequeDces  of 
a  failure  to  secure  as  large  a  reserve  as  possible  have  been  impres- 
sively  shown.  The  execution  of  the  arrangements  effected  by  the 
Federal  government  with  certain  of  the  large  gas  plants  in  the 
city  of  New  York  for  the  production  of  ingredients  essential  for 
munition  purposes  will  necessitate  changes  in  the  caudle  power 
quality  of  gas  famished  by  those  companies,  but  the  Oommission 
has  by  order  in  Case  No.  2235  iaeued  October  13,  1917,  fixed  the 
terms  and  conditions  under  which  the  companies  may  freely 
carry  on  the  woik  for  the  government  without  imposing  upon 
the  consumers  an  increase  in  the  charges  for  sravice  of  equivalent 
efficiency.     8  P.  8.  C.  R.  (Ist  Dist.  N.  T.)  250. 

Hbatiho  Powbb  of  Gas 
While  not  of  vital  importance  in  this  inqniiy,  the  evidence 
affords  an  interesting  comparison  between  the  beating  value  of 
the  gas  supplied  hy  the  companies  during  the  recent  winter  ar.d 
the  illuminating  value.  The  companies  have  usually  contended 
that  there  is  no  exact  rdation  between  a  lighting  and  heating 
content  of  gas,  but  it  is  noticeable  that  the  twenty-two  candle  power 
gas  invariably  produces  a  heating  content  of  approximately  650 
British  thn-mal  units  and  over.  Becently  the  Commission,  in  view 
of  the  national  emergency  concerning  toluol,  adopted  an  order  in 
Case  No.  2235  giving  the  companies  the  option  to  adopt  as  a 
standard  for  the  furnishing  of  gas  to  consumers  in  the  city  of  New 
York  a  thermal  content  of  650  British  thermal  imita  per  cubic  foot 
in  lieu  of  a  gas  of  the  statutory  candle  power,  to  be  furnished  at 
the  statntoty  rate,  and  farther  providing  that,  if  the  thermal  eon- 
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tent  be  reduced,  a  discount  shall  be  allowed  on  the  billa  for  gas  to 
consumers  equivaleoit  to  the  reduction  in  thermal  content  from  the 
standard  fixed  by  the  order.  Matter  of  Service  Standards  of  Gas 
Corporations,  8  P.  S.  0.  R.  (1st  Diet.  N.  Y.)  250.  None  of  the 
companies  exercised  the  option  of  substituting  a  heating  power 
gas  for  a  candle  power  gas. 

The  tests  of  the  department  of  water  supply,  gas  and  electricity 
placed  in  evidence  and  above  referred  to  show  that  the  monthly 
average  heating  value  for  December,  1917,  of  the  gaa  supplied 
by  the  Consolidated  System  was  675  British  thermal  units  with 
a  monthly  average  candle  power  of  twenty-one  and  eight-tenths; 
the  monthly  average  heating  value  of  gas  supplied  by  the 
Brooklyn  Union  System  was  616  British  thermal  units  with  a 
monthly  average  candle  power  of  nineteen  and  seven-tenths;  the 
monthly  average  heating  value  supplied  l^  the  Bronx  Gas  end 
Electric  Company  was  693  British  tiiermal  units  with  a  monthly 
average  candle  power  of  twenty-two  and  three-tenths;  the  monthly 
average  heating  value  supplied  by  the  Kings  County  Lighting 
Company  was  63S  British  thermal  units  with  a  monthly  average 
candle  power  of  twenty-one  and  four-tenths;  the  monthly  average 
heating  value  supplied  by  the  Brooklyn  Borou^  G-ae  Company 
was  638  British  thermal  units  with  a  monthly  average  candle 
power  of  twenty  and  eix-tenths;  the  monthly  average  heating 
value  supplied  by  the  Queens  Borough  Gas  and  Electric  Com- 
pany was  673  British  thermal  units  with  a  monthly  average 
candle  power  of  twenty-two  and  eight-tenths;  the  monthly  aver- 
age heating  value  supplied  by  the  New  York  and  Richmond  Gas 
.  Company  was  629  British  thermal  units  with  a  monthly  average 
candle  power  of  eighteen  and  six-tenths.  The  average  heating 
value  supplied  during  this  month  by  all  companies  was  663  British 
thermal  units  with  an  average  candle  power  of  twenty-one  and 
two-tenths. 

The  tests  of  the  department  showed  that  in  the  month  of  Janu- 
ary, 1918,  the  Consolidated  System  furnished  gas  containing  an 
average  of  670  British  thermal  units  with  a  monthly  average 
candle  power  of  twen^  and  four^tenths ;  the  average  heating  value 
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for  the  month  of  January,  1918,  furnished  hy  the  Brooklyn 
Uoiim  8yatein  waa  563  British  thermal  tmita  with  an  average 
candle  power  of  thirteen  and  foiu-tentha;  the  average  heating 
value  supplied  by  the  Bronx  Gaa  and  Electric  Company  during 
this  month  (tests  taken  on  thirteen  days  only)  was  595  British 
thermal  units  with  an  average  candle  power  of  fifteen  and  three- 
tenths;  the  average  heating  value  of  the  £ing8  Comity  Lighting 
Company  was  587  British  thermal  units  (testa  taken  on  thirteen 
days  only)  with  an  average  candle  power  of  fifteen  and  six-tenths ; 
the  average  heating  value  of  the  Brooklyn  Borou^  Gas  Com- 
pany was  55S  British  thermal  units  with  an  average  candle 
power  of  eleven  and  three-tenths.  No  testa  were  made  for  the 
Queens  Borough  Gas  and  Electric  Company  aa  to  heating  value 
that  month.  The  average  famiahed  by  all  companies  (the  Queens 
Borough  Gas  and  Electric  Company  excepted)  during  January, 
1918,,  was  640  Britidi  thermal  units  with  an  average  candle 
power  of  all  companies  of  only  seventeen  and  nine-tenths. 

These  tests  confirm  the  judgment  of  the  Commissiim  in  Case 
Na  2235  as  to  the  average  thermal  content  of  gas  furnished  by 
the  companies  in  the  city  of  New  York  under  the  requirement  of 
twen^-two  candle  power.  The  companies  acknowledged,  in  a  prior 
hearing  before  the  Commission  (Case  No.  2066)  to  determine  and 
fix  Uie  standard  for  the  measurement  of  illuminating  and  heating 
power  of  gas,  that  the  adoption  of  a  British  thermal  unit  standard 
would  give  the  greatest  numbw  of  materials  available  for  gas- 
making  purposes  and  would  result  in  the  greater  simplicity  in 
gas  manufacture  and  ihat  ultimately  the  new  standard  would 
work  for  the  benefit  net  only  of  the  consumer  but  of  the  gas 
companies  and  would  also  result  in  a  considerable  saving  in  the 
use  of  gas  oils  now  used  hj  the  companies  primarily  for  increas- 
ing the  candle  power  of  gaa  and  would  thus  reduce  considerably 
the  cost  of  manufacture. 

Compliance  bt  CoupAniES  with  Pebssube  Orbbbs 

This  Commission,  under  the  provisions  of  the  Public  Service 

Commissions  Law,  has  at  various  times,  after  hearings,  prescribed 
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regulations  governing  pressure  of  gas  supplied  to  coQBumers  in  the 
various  borouglis  of  the  city  of  New  York,  and  has  required  and 
directed  the  various  gas  corporations  in  each  of  said  boroughs  to 
provide  and  maintain  recording  pressure  gauges  of  a  type  to  be 
approved  by  the  Ccanmissiou  so  located  that  no  gas  couBumed  will 
be  more  than  3,800  feet  in  an  air  line  from  the  nearest  gauge  upon 
the  distributing  system  by  which  he  is  supplied,  and  that  there  will 
be  at  least  one  gauge  in  eadi  square  mile  of  territory  supplied  by 
each  corporation,  aud  specifying  the  minimum  pressure  of  gas,  the 
maximum  pressure  of  gas,  the  maximum  daily  pressure  variation 
(independent  of  momentary  and  pulsating  variations  of  pressure), 
the  maximum  momentary  pressure  variation,  and  the  nLaximum 
pulsating  pressure  variation.  These  pressure  regulations  were 
prescribed  as  follows:  On  June  21,  1912,  in  Case  No.  1480,  as  to 
all  gas  companies  in  the  borough  of  Manhattan ;  on  January  24, 
1913,  in  Case  No.  1577,  as  to  all  gas  companies  in  the  borough  of 
Brooklyn  (excepting  the  thirty-first  ward),  and  on  July  8,  1913, 
as  to  all  gas  corporations  in  the  thirty-first  ward;  on  December 
17,  1912,  in  Case  No.  1578,  as  to  all  gas  corporations  in  the 
borough  of  The  Bronx;  on  January  24,  1913,  in  Case  No.  1697, 
aa  to  all  gas  corporations  in  the  borough  of  Queens;  and  on 
December  10,  1912,  in  Case  No.  1580,  as  to  all  gas  corporations 
in  the  borough  of  Richmond.  At  the  present  time  the  companies 
are  required  under  said  orders  to  maintain  a  minimum  pressure 
of  gas  of  not  less  than  two  inches  water  column  on  two  consecutive 
days,  a  maximum  pressure  of  not  exceeding  six  inches  water 
column  on  two  consecutive  days,  the  maximum  daily  pressure 
variation  not  to  exceed  two  inches  water  column  on  two  consecu- 
tive days,  the  maximum  momentary  pressure  variation  not  to 
exceed  eight-tenths  inches  water  column  on  two  consecutive  days 
and  the  maximum  pulsating  pressure  variation  not  to  exceed  five- 
tenths  inches  water  column  on  two  consecutive  days.  All  of  the 
pressures  are  to  be  measured  at  the  consumers'  end  of  the  com- 
panies' service  pipe.  The  companies  are  required  when  unable 
to  maintain  the  minimum  pressure  on  account  of  causes  beyond 
their  control  to  immediately  notify  the  Commission  and  request 
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an  extension  of  time  within  which  to  comply  with  the  provi8ion 
of.the  order.  A  variation  is  permiafiible  in  the  mflximum  presBure 
where  a  consumer  or  conanmera  supplied  from  the  service  pipe 
makes  a  specific  request  in  writing  to  the  company  or  companies 
furnishing  the  gas  for  pressure  of  or  in  excess  of  said  six  inches. 

Proper  and  adequate  pressure  ia  one  of  the  moat  important  of 
service  conditions.  A  variation  in  the  pressure  will  cause  trouble 
in  the  use  of  the  consumers'  appliances  which  are  generally 
adjusted  for  a  certain  pressure.  In  order  to  promote  the  efficient 
use  of  appliances  a  certain  minimum  pressure  must  he  bad.  The 
important  danger  to  be  guarded  against,  so  far  as  pressures  are 
concerned,  is  a  sudden  drop  with  a  subsequent  rise  to  normal, 
which  sometimes  occurs.  Such  a  sudden  drop  may  extinguish 
li^ta  or  the  flames  in  fixtures  and  appliances,  and,  if  gas  cocks 
are  not  turned  off,  upon  a  subsequent  increase  of  pressure  the 
room  will  fill  vrith  imbumed  gas  with  attendant  danger  of  fire 
and  asphyxiation.  Where  cooking  appliances  are  adjusted  to  a 
certain  pressure  and  there  is  a  sudden  drop  in  the  pressure  there 
is  a  danger  of  a  "fiasliback  with  the  consequent  lighting  of  the 
gas  in  the  orifice  feeding  the  range,  which  results  in  the  produc- 
tion of  carbon  monoxide  in  the  room.  There  is  very  little  chance 
of  the  light  in  a  fixture  or  range  being  extinguished  at  pressures 
above  one  inch.  Mr.  Addicks,  engineer  of  the  Consolidated  Gas 
System,  testified  that  the  maintenance  of  a  pressure  as  low  as 
one-tenth  of  an  inch  would  be  sufficient  to  keep  gas  burning  in 
an  open  flame  burner  and  this  statement  remains  undisputed. 
The  data  submitted  by  the  companies  showing  pressure  as  indi-  - 
cated  by  charts  taken  from  their  pennaneait  recording  pressure 
gauges  shows  (except  in  rare  instances)  that  the  minimum  pres- 
sure of  the  gaa  never  went  below  one  inch  and  it  is  therefore 
reasonable  to  assume  that  none  of  tbe  cases  of  gas  poisoning  from 
open  flame  burners  were  due  to  any  failure  on  the  part  of  the  com- 
panies to  live  up  to  the  pressure  requirements  of  the  Commis- 
sion's orders.  The  prime  reasons  for  the  establishment  of  pressure 
regulations  are  safety  and  service.  The  Commission  madf  a 
thorouf^  investigation  of  pressures  prior  to  the  adoption  of  the 
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orders  now  in  effect  The  requiremeat  of  a  minimam  presaure 
of  not  less  than  two  inches  water  column  on  two  consecutive  days 
was  deemed  eeeential  by  the  Commission  from  the  standpoint 
of  safety  as  well  as  serrioe.  While  a  reduction  in  the  pressure 
ma;  not  be  a  source  of  danger  wh»e  open  flame  burners  are  used 
danger  is  to  he  apprehended  in  the  use  of  ranges  and  mantle 
lamps  where  the  pressure  drops  below  the  pressure  at  which  th^ 
are  adjusted.  The  L^islature  of  this  State  was  appairently  of 
the  opinion  that  no  danger  could  reeult  to  consumers  if  the 
pressure  was  above  one  inch,  for  it  expressly  provided  in  the 
candle  power  statute  that  the  pressure  on  the  consumers'  service 
shall  not  be  less  than  one  inch  nor  more  than  two  and  ono-half 
inches. 

Special  efforts  were  made  by  the  Consolidated  Gas  Company 
to  assure  the  maintenance  of  the  pressure  requirements  of  the  Com- 
niiseion's  order,  men  being  stationed  throughout  the  system's  terri- 
tory from  early  morning  to  midnight,  telephoning  every  thirty 
minutes  the  pressures  read  at  the  twenty-five  pressure  gauges, 
while  the  telometric  gauges  regularly  operated  furnished  the 
valve  houses  instantaneous  readings  of  the  pressure  at  eighteen 
widely  distributed  points  throughout  the  territory  of  the  system. 
The  control  of  the  pressure  is  generally  located  at  the  various 
holders,  and,  in  practice,  when  a  report  was  received  from  the 
inspectors  which  showed  a  falling  pressure  the  engineer  at  the 
works  would  increase  the  pressure  in  the  section  affected  through 
the  station  that  controlled  the  section.  There  are  four  systems  of 
.  distribution  —  the  Standard,  the  Kew  Amsterdam,  the  Mutual  and 
the  Consolidated,  and  some  of  the  holders  have  a  line  going  to 
each  of  these  systems.  A  device  known  as  the  telometer  is 
located  at  a  particular  point  in  the  district,  which  is  maintained 
with  a  given  holder,  and  the  man  in  the  station  presses  a  button 
and  immediately  there  is  tel^raphed  back  to  him  the  pressure  at 
that  point,  automatically.  These  instruments  are  located  in  all 
of  the  important  distributing  stations,  and  that  is  the  way  the 
pressure  is  ordinarily  governed  in  this  manner.  If  the  pressure 
was  low  the  man  in  charge  of  the  holder  ordinarily  raised  the 
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preasore  and  brou^t  it  up  to  a  given  poiat  which  he  was  expected 
to  carry  in  that  district  Similar  devices  and  methods  are  used 
by  other  gas  companies  in  New  York.  A  tabulation  compiled 
from  data  submitted  by  the  companies  showing  pressure  as  indi- 
cated by  charts  taken  from  the  companies'  permanent  recording 
pressure  gauges  shows  the  instances  where  the  Commission's  order 
was  violated  in  any  respect.  Graierally,  this  tabulation  shows  that 
all  of  the  CMnpanies  in  the  Consolidated  System  were  complying 
fully  with  the  terms  of  the  order,  with  the  exception  of  a  few  days 
during  the  latter  part  of  Decanber,  1917,  and  the  first  part  of 
January,  1918,  when  at  certain  locations  these  requirements  were 
not  met;  that  throu^out  the  whole  territory  supplied  by  the 
Brooklyn  TTnion  System  the  pressures  were  reduced  on  December 
28,  1917,  and  from  then  on  there  were  many  violations  of  the 
order  in  respect  to  minimum  pressures,  which  condition  existed 
until  on  or  about  January  27,  1918,  when  pressures  were  brought 
back  to  normal  again;  that  the  Bronx  Gas  and  Electric  Company 
conformed  fully  to  the  requirements  of  the  order;  that  the  New 
York  and  Richmond  Gas  Company  did  not  conform  to  the  order 
in  certain  localities  and  that  pressures  at  certain  of  its  gauge 
locations  were  not  very  good;  that  the  Brooklyn  Borough  Gas 
Company  throughout  the  entire  period  had  been  violating  the 
order  in  certain  respects;  that  the  Kings  Coimty  Lighting  Com- 
pany had  frequently  during  the  latter  part  of  December,  19l7, 
and  the  first  part  of  January,  1918,  violated  the  order  in  certain 
respects,  and  that  at  at  least  one  gauge  on  or  about  Tebruary  19, 
1918,  the  minimum  pressures  were  still  low,  and  that  the  Queens 
Borough  Gas  and  Electric  Company  was  complying  with  the  order. 
The  gas  companies  have  nothing  to  gain  and  everything  to 
lose  by  a  reduction  in  the  pressure  as  it  lessens  the  amount  of 
gas  consumed  as  well  as  results  in  unsatisfactory  service  and 
complaints  from  consumers.  The  greater  the  pressure  of  the  gas 
the  greater  the  increase  in  the  amount  of  gas  which  can  be  sent 
through  a  pipe.  The  companies  have  complete  control  at  their 
works  and  holders  ovftr  the  pressure  of  the  gas  in  the  mains  and 
service  pipes  up  to  the  point  where  the  pipes  enter  the  build- 
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inga.  The  maintenance  hj  the  compaaiea  of  the  pressure  refla- 
tions fixed  by  the  Commiasion  has  nothing  to  do  with  the.  freezing 
of  the  gafl.  The  departure  o£  the  companies  (with  two  exceptions 
above  noted)  from  the  gas  pressure  requirements  of  the  Commift- 
Bion's  orders  was  probably  due  to  an  effort  on  their  part  to  con- 
serve the  supply  of  gaa  in  the  face  of  a  great  and  compelling 
emergaiey  whidi  threatened  for  a  time  to  deprive  the  city  and  its 
inhabitants  of  gas.  The  Brooklyn  Borough  Gas  Company  and 
the  New  York  and  Richmond  Gas  Company  have  continuously 
violated  the  pressure  orders  of  the  Commission,  because  of  the  lack 
of  hi^  pressure  and  transmission  equipment,  and  these  companies 
have  been  the  subject  of  independent  inquiry  in  that  respect.  The 
officials  of  these  companies  admit  their  inability  to  comply  with 
the  Commission's  orders,  and  have  assured  the  Commission  that 
it  is  their  plan  to  install,  in  the  near  future,  the  necessary  equip- 
ment to  permit  them  to  comply  with  the  pressure  requirements 
of  the  Commission's  orders. 

Kbcoumendatioitb. 
During  the  course  of  the  hearing  in  this  proceeding,  on  Harch 
6,  1918,  counsel  to  the  Commission  suggested  that  a  conference 
be  held  with  the  corporation  counsel  and  representatives  of  the 
various  city  departments  with  a  view  to  an  early  creation  of  a 
joint  committee  composed  of  representatives  of  the  Commission 
and  city  departments  and  the  gas  company  engineers  to  formu- 
late statutes  and  ordinances,  or  amendments  to  statutes  and  ordi- 
nances, that  might  be  necessary  to  prevent  or  guard  against  recul^ 
rraices  of  the  conditions  that  took  place  during  the  past  winter  and 
to  submit  their  recommendations  in  the  course  of  the  hearings 
before  the  Commission.  The  assistant  corporation  counsel  attend- 
ing the  hearing  assured  the  Commission  that  he  would  confer  with 
the  corporation  counsel  rdative  to  these  suggestions.  At  a  subse- 
quent hearing  on  March  14, 1918,  the  assistant  corporation  counsel 
reported  that  he  had  not  had  an  opportunity  to  take  the  matter 
up  with  the  corporation  counsel,  but  that  he,  personally,  considered 
the  suggestion  a  very  good  one.    No  such  conference  has  yet  been 
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held,  or  indication  expreBsed  of  the  willingnesa  of  representatives 
of  the  city  to  cooperate  in  such  a  conference  for  the  formulation 
of  Ic^slative  changes.  The  representativea  of  the  Conaolidated 
Oas  Company  took  the  position  that  no  sach  conference  or  amend- 
atory l^alation  is  needed.  No  recommendationB  or  su^eetions 
have  been  made  or  submitted  to  the  Commiaeion  by  any  of  the 
representatives  of  the  various  municipal  departments  who  attended 
the  hearings  and  whose  duties  placed  them  in  contact  with  the 
conditions  which  prevailed  during  the  past  winter,  with  the  excep- 
tion of  a  suggestion  by  the  assistant  corporation  counsel  during 
the  croBS^Tamination  of  witnesses  that  gas  companies  should  be 
required  to  make  periodic  inspections  of  the  ranges  and  appliances 
sold  and  rraited  by  th«m  to  consumers,  and  a  contention  that  the 
gas  companies  should  have  had  the  prevision  of  the  events  which 
occurred  and  should  have  made  timely  preparatioDS  to  guard 
against  the  consequencee. 

My  examination  and  study  of  the  evidence  presented  at  the 
hearings  prompt  the  making  at  this  time  of  the  following  recom- 
mendations for  the  adoption  of  preventive  measnres  to  minimize 
such  interruptions  in  service  as  occurred  during  the  past  winter 
and  to  enable  the  gas  companies  to  fulfill  their  obligations  in 
respect  to  continuity,  adequacy  and  quality  of  the  service  fur- 
nished. The  carrying  out  of  these  recommendations  is,  of  course, 
dependent  in  some  measure  upon  whatever  restrictions  of  distribu- 
ti<nt  may  be  imposed  by  the  Federal  authorities  in  the  category  of 
a  war  measure. 

(1)  That  the  gas  cwnpanies  arrange  to  provide  and  have 
available  in  th^r  possession  on  their  premises,  at  each  of  their 
works  in  the  city  of  New  York,  on  October  1,  1918,  and  there- 
after to  provide,  maintain  and  keep,  in  its  possession,  not  less 
than  two  months'  supply  of  coal  for  use  in  the  manufacture  of 
gas,  as  a  continuously  available  reserve  supply  in  connection  with 
and  emergency  use  for  the  manufacture  of  gas  at  their  works; 
and  that  each  company  arrange  to  provide  the  necessary  storage 
facilities  therefor. 

(2)  That  the  gas  companies  arrange  to  provide  and  have 
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available  in  their  posaeasioii  on  their  premises  at  each  of  their 
works  in  the  city  of  New  York  on  October  1,  1918,  and  there- 
after to  provide,  maintain  and  keep  in  its  posaeseion,  not  less 
than  a  two  months'  supply  of  oil  for  use  in  the  manofacture  of 
gas,  Bfi  a  continaously  available  reeerve  supply  in  connection  with 
and  emergency  use  for  the  manufacture  of  gas  at  said  works;  and 
that  each  company  arrange  to  provide  the  necessary  storage 
facilities  therefor. 

(3)  That  the  Brooklyn  Borough  Gas  Company  and  the  New 
York  and  Richmond  Gas  Company  arrange  to  install,  as  promptly 
as  conditicms  of  market  supply  and  materials  permit,  additional 
equipment,  facilities  and  devices  necessaiy  to  enable  each  of 
those  companies  to  comply  with  the  pressure  regulatimiB  pre- 
scribed by  the  orders  heietofoie  issued  by  this  Commissi<»L 

(4)  That  the  Brooklyn  Union  Oaa  Company  and  its  subsid- 
iaries make  repairs  and  improvements  to  or  changes  in  their  oil 
storage  tanks  at  the  various  works  of  the  gjatesn  so  as  to  permit 
and  make  available  for  use  the  maximum  amount  of  oil  in  such 
tanks. 

(5)  That  the  Kings  County  Lifting  Company  make  repairs 
and  improvements  to  or  changes  at  its  works  so  as  to  increase  the 
meter,  exhauster  and  boiler  capacity  and  to  insure  an  adequate 
and  continuous  supply  of  gas  of  a  quantity  eqnal'to  the  demand 
during  the  past  winter. 

(6)  That  the  gas  companies  should  carry  on  an  educational 
service  so  as  to  bring  to  the  attention  of  every  consumer  the  dangers 
likely  to  be  appr^ended  from  the  use  of  gas,  particularly  in  the 
winter  tima  This  could  be  accomplished  by  the  means  hereto- 
fore used,  only  spasmodically,  of  notations  <m  gas  bills,  publication 
in  gas  papers  and  sending  out  postal  cards.  Particularly,  bills 
issued  between  November  and  February  should  publish  cautionary 
notices  of  the  various  forms  of  danger  to  be  guarded  against. 

(7)  That  the  gas  companies,  by  explanation  and  demonstra- 
tion, acquaint  consumers  of  gas  now  using  open  flame  buisera 
of  the  advantages  to  be  gained  by  the  use  of  mantle  lighta,  and 
facilitate  the  change  by  minimizing  the  cost 
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(8)  That  all  gas  companies  not  now  using  palmotors  pro- 
vide a  pulmotor  on  each  of  their  emergency  wagons  and  adopt 
the  practice  of  reeponding  to  calls  bj  the  police  deipartment  and 
consumers  where  gaa  poisoning  occurs. 

(9)  That  the  Public  Seiric©  Ckimmissions  Law  be  amended 
80  as  clearly  and  comprehensively  to  give  the  CommisMon  jurisdic- 
tion of  the  sale  and  rental  of  gaa  ranges  and  appliances  by  com- 
panies mannfecturing,  distributing  and  selling  gas  in  the  city  of 
New  Tort 

(10)  That  the  gaa  companies  should  within  a  reasonable  time 
provide  all  portions  of  their  service  pipes  in  areaways  or  exposed 
places  with  a  protective  covering  of  a  type  to  be  approved  by  the 
CcHnmission  in  order  to  prevent  freezing  of  such  service  pipes 
under  normal  winter  conditions. 

(11)  That  the  board  of  aldermen  of  the  city  of  New  York 
or  the  hnrean  of  bnildings  consider  the  advisability  of  adopting 
an  ordinance  or  r^ulations  establishing  a  schedule  of  Mzes  of 
house  pipes  and  risers  and  fixing  the  location  of  the  pipes  so  as 
to  minimize  the  freezing  of  the  pipes  and  the  reduction  of  the 
pressure  therein.  If  the  -pipe  or  hotise  riser  is  too  small  the 
friction  caused  by  the  gas  flowing  through  is  liable  to  reduce  the 
pressure  and  result  in  the  extinguishment  of  the  flames. 

(12)  That  the  board  of  aldermen  of  the  city  of  New  York 
consider  the  advisability  of  adopting  an  ordinance,  somewhat 
similar  to  the  ordinance  now  in  effect  in  the  city  of  Newark, 
State  of  New  Jersey,  prohibiting  the  sale  and  use  of  other  than 
approved  tubular  connections  or  fabrics  intended  for  any  illumi- 
nating gas  fixtures,  stove,  heater  or  lamp,  or  other  gas  appliances 
unless  such  tube  connection,  hose  or  similar  device  shall  have 
been  approved  by  designated  city  officials  or  this  CommisBion, 
and  imposing  penalties  for  violation  thereof. 

(13)  That  the  United  States  Government  should  be  requested 
by  the  Commission  and  by  the  municipal  authorities  to  provide 
at  least  one  ice-breaker  boat,  in  order  to  facilitate  navigation 
during  the  winter  in  the  East,  North  and  Harlem  rivers  and- 
New  York  harbor  and  other  waters  in  this  vicinity,  in  the  event 
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that  a  similar  situation  occur  this  wister  as  occurred  during  the 
past  winter.  The  goveminent  controls  all  navigable  waters,  and 
it  is  very  important  that  water  transportation  be  kept  open  not 
only  because  of  the  great  danger  to  life  and  property  such  as 
occurred  the  paat  winter,  but  because  of  the  government's  interest 
in  the  manufacture  of  munition  products  by  gas  companies,  and 
the  further  fact  that  bo  many  war  industries  are  now  located 
on  the  waterfronts  of  New  York  eity  and  vicinity. 

(14)  The  gas  engineer  of  the  Commission  will  report  to 
the  Commission  from  time  to  time  to  what  extent  and  by  what 
means  the  forgoing  recommendations  have  been  carried  into 
effect  and  what,  if  any,  further  measures  should  be  initiated. 

For  the  present,  at  least,  no  order  will  be  made  by  the  Com- 
mission along  the  forgoing  lines.  For  the  most  part,  th^  repre- 
sent matters  as  to  which  the  cordial  co-operation  of  the  companies, 
the  public,  the  municipal  authorities  and  the  Commission  will 
probably  prove  more  effective  than  would  compulsive  orders. 


In  the  Matter  of  the  Application  of  the  Inteebobouoh  Rapid 
Transit  Company  for  Authority  to  Issue  $16,436,000  Face 
Amonct  of  5  Per  Cent  Bonds  under  and  Secured  by  Its  First 
and  Refunding  Mortgage  Dated  March  20,  1918 

Case  No.  2182 

(Public  Serrice  CommiiBioii,  First  Diatriut,  September  B,  1918) 

HodificAtioD  of  pKvIoiia  oTdn  uked  for  liy  petitioning  corporation  In  regard 
to  laininK  bonda. 

The  iDterborongb  Rapid  Tran^t  Company  on  February  19,  1617,  peti- 
tioned tbe  CommiBsion  for  leave  to  iasue  certain  bonds  amounting  tu 
(16,436,000.  The  petition  waa  subsequentlj  amaided  on  March  16.  1917, 
and  on  May  2S,  1Q17,  tbe  Cknumiaeion  made  an  order  allowing  the  peti- 
tioner to  iasue  111,438,000  face  value  of  aaid  bonds.  Tbe  company  then 
applied  for  a  rehearing;  the  application  waa  denied,  but  the  Commission 
directed  that  the  company  he  heard  with  reference  to  a,  reeeMlement  of 
the  order.    Oa  July  27,  1017,  tbe  Commission  allowed  by  order  an  isaue 
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of  116,430,000  fac«  Talus  of  sud  bonds.  Tbe  present  a[>plic*tioii  iraa 
made  bj  petition  of  June  2i,  191S,  asking  for  a,  Teheariog  and  stating 
that  it  baa  been  impoeaible  to  cell  tbe  bonds  on  the  basis  theretofore 
fixed  by  tbe  CoDUDisaion.  Hub  application  wag  granted  and  such  rehear- 
ing had.  Upon  tlie  evidence  adduced  at.  tbe  rehearing,  the  doouffienta 
presented  and  the  argiunenta  of  counsel,  held,  that  the  Interborougb 
Ba^id  Transit  Company  be  permitted  to  issue  bondi  to  the  amount 
of  128,489,000. 

Bt  thb  CoUMisaioiT. —  Application  having  been  received 
from  Interboroogli  Bapid  Transit  Company  by  its  petition  verified 
September  4,  1918,  praying  a  modification  of  the  order  of  the 
Commission  allowing  an  issue  of  bonds  of  the  face  valne  of  $28,- 
489,000  with  respect  to  the  description  of  the  notes  of  said  com- 
pany as  stated  in  paragraph  1  of  section  3  of  said  order,  and  it 
appearing  to  the  Commission  that  the  said  order  of  July  23,  1918, 
should  be  changed  as  hereinafter  set  forth,  it  is 

Ordered  by  the  Public  Service  Commission  for  the  First  Dis- 
trict that  the  order  of  the  Commission  made  and  filed  herein  and 
dated  July  23,  1918,  be  and  the  same  hereby  is  changed  to  read 
as  follows : 

Section  1.  Application  was  made  to  the  Public  Service  Com- 
mission for  the  First  District  by  Interborough  Bapid  Transit 
Company  by  its  petition  dated  and  verified  February  19,  191Y, 
under  the  provisions  of  tfie  Public  Service  CoramissionB  Law  for 
the  consent  of  the  Commission  to  the  issuance  by  said  company 
of  $16,436,000  face  amount  of  5  per  cent  bonds  under  and  secured 
by  its  first  and  refunding  mortgage,  dated  March  20,  1913, 
claimed  to  be  necessary  for  purposes  in  said  petition  set  forth  in 
addition  to  the  bonds  authorized  to  be  issued  under  said  mortgage 
1^  order  of  the  Commission  made  and  filed  March  20,  1913.  A 
hearing  was  duly  had  upon  said  petition  before  the  Commission, 
Hon,  William  Hayward,  Travis  H.  Whitney,  Henry  W.  Hodge 
and  Charles  S.  Mervej,  Commissioners,  presiding.  Said  applica- 
tion was  amaided  by  said  company  as  to  the  amounts  of  proceeds 
to  be  applied  to  certain  purposes  as  therein  stated  by  a  letter 
dated  March  26,  1917.  The  Commission  thereafter  made  and 
filed  Its  order  May  25.  1917,  wherein  and  whereby  the  Commis- 
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sion  allowed  an  issue  by  said  company  of  $11,436,000  face  value 
of  said  bonds.  The  said  company  thereafter  by  petition,  dated 
and  verified  July  10,  1917,  applied  for  a  rebearing  aa  to  the  said 
order  of  the  Commission  made  and  filed  herein  May  25,  1917. 
The  Commission  denied  said  application  for  a  rehearing  but 
directed  that  the  said  company  be  heard  with  reference  to  a  reset- 
tlement of  the  said  order.  The  said  application  was  made  and 
heard  before  the  Commission,  Hon,  Oscar  8.  Straus,  chairman, 
William  Hayward,  Travis  H.  Whitaey,  Heniy  W.  Hodge  and 
Charles  S.  Hervey,  Commissioners,  presiding,  and  the  Commission 
made  and  filed  its  order  on  July  27,  1917,  wherein  and  whereby 
the  Commission  allowed  an  issue  by  said  company  of  $16,486,000 
face  value  of  said  bonds. 

Application  having  been  now  made  to  the  Commission  by  sud 
company  hy  its  petition,  dated  and  verified  June  24, 1918,  praying 
that  a  rehearing  be  granted  and  stating  that  it  has  been  impoasible 
to  sell  itfi  bonds  on  the  basis  heretofore  fixed  l^  the  Commission, 
and  that  it  will  be  necessary  to  secure  the  moneys  required  by  the 
issue  of  short-term  notes  secured  by  the  applicant's  bonds  as  col- 
lateral and  that  for  .that  purpose  as  well  as  providing  for  increased 
costs  because  of  war-time  prices  and  a  further  contingent  increase 
in  such  costs,  the  approval  by  the  Commission  of  the  issue  and 
disposal  either  by  sale  or  pledge  of  a  greater  amount  of  bonds  than 
the  amount  heretofore  authorized  will  be  necessary,  and  the  Com- 
mission having  granted  such  application  for  rehearing  and  the 
same  having  been  heard  before  the  Commission,  Hon.  Oscar  S. 
Straus,  chairman,  Travis  H.  Whitney,  Charles  S.  Hervey,  Fred- 
erick J.  H.  Kracke  and  Charles  Bulkley  Hubbell,  Commissioners, 
presiding,  James  L.  Quaekenbush,  Esq.,  appearing  for  said  Inter- 
borough  Hapid  Transit  Company,  and  William  P.  Burr,  corpora- 
tion counsel,  and  John  F.  Collins,  assistant  corporation  counsel, 
appearing  for  the  city  of  New  York,  and  after  hearing  the  testi- 
mony and  examining  the  documents  presented  and  list^iing  to 
the  arguments  of  counsel,  it  being  now  the  opinion  of  the 
Commission: 

1.  That  the  money  to  be  procured  by  the  issue  of  said  addi- 
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ticmal  bonds  of  the  iDterborongli  Rapid  Transit  Company  to  the 
amount  of  not  to  exceed  $28,489,000  face  value,  payable  at  a 
period  of  more  than  twelve  months  after  the  date  thereof,  is  neccs- 
saiy  to  and  reasonably  required  by  said  company  for  the  acqui- 
sition of  property  or  for  the  construction,  completion,  extension 
or  improTonent  of  its  facilitiee  and  particularly  for  the  purposes 
which  are  hereinafter  stated  in  this  order;  and 

2.  That,  except  as  to  the  following  specified  amounts  of  said 
bonds  authorized  to  be  issued  hereunder  to  procure  money  to  be 
applied  for  the  purposes  following,  to  wit: 

(1)  $2,000,000  or  so  much  thereof  as  may  he  neceflsary  to  pay 
the  costs  of  replacements  not  due  to  wear  and  tear  from  operati<Hi 
and  necessitated  by  the  modification  or  reconstraction  of  the  exist- 
ing power  honse,  snbstations,  transmission  lines  or  electrical 
apparatus  of  the  existing  Manhattan  railroad; 

(2)  $820,485  or  so  much  thereof  as  may  be  necessary  to  pay 
expenses  of  the  sale  of  notes  secured  by  pledge  of  bonds  hereby 
authorized  and  to  make  up  the  discount  or  deficiency  in  the 
amount  realized  npon  the  sale  of  said  notes  at  not  lees  than  95^ 
pet  cent  of  par  of  said  notes. 

(3)  $10,256,000  or  so  much  thereof  as  may  be  necessary  to 
make  up  the  discount  by  reason  of  conversion  of  said  notes  into 
bonds  at  eighty-seven  and  cme-half  or  sale  of  said  bonds  pledged 
as  collateral  security  at  not  less  than  sixty-fonr;  (said  purposes 
are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  inonne)  ; 

Seotirai  2.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  herd>y  authorize  the  issue  hy  the  said 
Interborou^  Rapid  Transit  Company  of  $28,489,000  face  value 
of  principal  of  bonds  of  said  company,  dated  as  of  January  1, 
1913,  maturing  the  Ist  day  of  January,  1966,  redeemable  at  110 
per  cent  of  the  face  value  thereof  besides  accrued  interest  on  any 
interest  day  and  bearing  interest  from  the  date  of  the  said  issue 
thereof  at  5  per  cent  per  annum,  payable  semi-annually,  under 
and  in  pursuance  of  the  terms  of  the  mortgage  of  the  said  Inter- 
boron^  Rapid  Transit  Company,  dated  Mardi  20,  1913; 
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Section  3.  It  is  ordered  that  said  issue  of  bonds  ib  '  aathorized 
upon  the  conditions  following  (each  of  which  is  hereby  specifically 
made  a  condition  of  the  approval  and  issuance  of  ^nds)  and  not 
otherwise,  to  wit: 

First,  That  the  said  Interboroagh  Bapid  Transit  Company 
^all  dispose  of  the  said  bonds  hereby  anthorized  by  pledge  of  the  * 
same  at  not  lefis  than  64  per  ixait  of  the  face  value  thereof  as 
collateral  aecurity  for  three-year  7  per  cent  notes  of  said  com- 
pany dated  as  of  September  1,  1918,  redeemable  in  whole  or  in 
part  if  approved  or  so  directed  by  the  Ck)mmis3ion,  provided  the 
company  has  or  may  secure  funds  available  therefor  at  the  i(A- 
lowing  ratee: 

103  per  cent  of  face  value  besides  accrued  interest,  if  redeemed 
at  any  time  during  the  first  year  of  the  life  of  said  notee ; 

102  per  cent  of  face  value  besides  accrued  interest,  if  redeemed 
at  any  time  during  the  second  year  of  the  life  of  said  notee; 

101  per  cent  of  face  value  besides  accrued  interest,  if  redeemed 
at  any  time  prior  to  maturity  during  the  third  year  of  the  life 
of  said  notes;  and  the  said  notes  being  c(mvertiUe  at  any  time  up 
to  within  thirty  days  of  maturity,  and  thereafter  until  maturi^, 
provided  notice  of  election  to  convert  and  the  date  thereof  be  given 
at  least  thirty  days  prior  to  maturity,  into  said  bonds  at  87%  per 
cent  of  the  par  or  face  value  of  said  bonds,  and  the  proceeds 
thereof  ^all  be  af^Iied  only  to  the  following  purposes,  that  is  to 
81^: 

(1)  To  pay  the  actual  cost  of  plant  and  structure 
and  of  equipment  of  third  or  additional  tracks  on 
the  lines  of  elevated  railroad  of  the  Manhattan  Rail- 
way Company  (leased  to  and  operated  by  the  Inter- 
borough  Rapid  Transit  Company)  under  and  pur- 
suant to  a  certificate  authorizing  the  construction, 
maintenance  and  operation  of  such  third  or  addi- 
tional tracks  granted  to  said  company,  dated  March 
19,  1918,  as  such  actual  cost  may  be  determined 
pursuant  to  such  certificate,  including  modificar 
tions,  reconstructions,  improvements  or  betterments 
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of  existing  structures  of  the  Manhattan  Railway 
Company  to  facilitate  construction  or  use  of  Baid 
plant  and  structure  under  such  certificate,  other 
than  repairs,  maintenance  or  replacementB  but 
inctuding  replacementB  not  due  to  wear  and  tear 
from  operation  and  necessitated  by  the  modification 
or  reconatmction  of  existing  stmctnres  of  the 
Manhattan  Bailway  Company  to  facilitate  the  con- 
struction or  nae  of  said  plant  and  stmctiire  or  of 
said  equipment  under  such  certificate $11,771,387 

(2)  To  pay  the  actual  cost  of  plant  and  structure 
and  of  equipment  of  the  extensions  of  lines  of 
elevated  railroads  of  the  Manhattan  Railway  Cota- 
pany  (leased  to  and  operated  by  the  Interborough 
Rapid  Transit  Company),  under  and  pursuant  to 

.  a  certificate  granted  to  said  company  and  dated 
March  19, 1913,  authorizing  the  construction,  main- 
tenance and  operation  of  such  extensions  in  con- 
junction with  the  existing  Manhattan  railroad  and, 
through  trackage  agreements,  in  conjunction  witli 
parts  of  municipal  railroads  specified  in  said  cer^ 
tificat^  as  snch  actual  cost  may  be  determined  pur- 
suant to  such  certificate,  including  replacements, 
substitutions  or  renewals  not  due  to  wear  and  tear 
from  operation  and  necessitated  by  the  reconstruo- 
tion  of  parts  of  the  existing  atructnree  of  the  Man- 
hattan Railway  Company  for  the  purposes  of 
physically  connecting  the  same  with  said  extensions.        3,250,131 

(3)  To  pay  the  cost  of  the  improvements,  recon- 
structions or  changes  to  the  pow^  house,  substa- 
tions, transmisBion  lines  and  electrical  apparatus 
required  in  connection  therewith,,  now  forming  part 
of  and  supplying  the  lines  of  the  existing  Manhat- 
tan railroad  (other  than  repairs,  maintenance  or 
replacements),  which  shall  be  necessary  to  provide 
additional  power  for  the  oper&tion  of  the  extension 
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(including  trackage  ri^ts)  and  the  additional 
tracks  authorized  hy  said  certificates  dated  March 
18,  1913,  bat  including  replacements  not  due  to 
wear  and  tear  from  operation  and  necessitated  by 
the  modification  or  reconstruction  of  said  existing 
power  house,  substations,  transmission  lines  or  elec- 
trical apparatus  to  facilitate  said  purpose: 

For  such  improvements $391,000 

For  such  replacements,  so  included,  not  exceed- 
ing          2,000,000 

(4)  For  expenses  of  the  sale  of  notes  to  be 
secured  by  a  pledge  of  bonds  hereby  authorized  and 
to  make  up  the  discount  or  deficiency,  if  any,  in 
the  amount  realized  upon  the  sale  of  said  notes  to 
net  not  less  than  96^  per  cent  of  par  of  said  notes 
and  to  be  applied  pro  rata  for  the  purposes  herein- 
before specified 820,486 


$18,233,000 


(6)  To  make  up  the  discount  or  deficient,  if 
any,  in  the  amount  realized  npon  the  disposition  of 
the  bonds  disposed  of  by  said  pledge  for  the  pui>- 
poses  referred  to  in  subdivisions  1,  2,  3  and  4  of  this 
paragraph  by  reason  of  the  conver^on  of  any  of  the 
said  notes  into  such  bonds  at  87^  per  cent  of  the 
face  value  of  said  bonds,  or  the  sale  of  eucb  bonds 
pledged  as  collateral  security  for  said  notes  at  not 
less  than  64  per  cent  of  the  face  value  of  said  bonds, 
the  proceeds  to  be  applied  pro  rata  for  the  purposes 
in  said  subdivisions  stated,  not  exceeding 10,256,000 


$28,489,000 


Second.  That  all  of  the  bonds  hereby  authorized  shall  be  amoi^ 
tized  prior  to  their  maturity  out  of  the  income  of  the  Interborough 
Rapid  Transit  Company ;  provided,  however,  that  such  amortiza- 
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tion  may  be  effected  tfarou^  the  operation  of  the  sinkiog  fund  pro- 
vided for  by  the  terma  of  the  aforesaid  first  and  refunding  mort- 
gage dated  March  20,  1913;  and  provided  furthermore  that  all 
of  the  bonds  issued  to  pay  the  cost  of  said  replacements  under  the 
authority  of  subdivision  (3)  of  paragraph  first  of  this  section 
shall  be  thua  amortized  out  of  the  income  of  the  company  and 
redeemed  and  cancelled  by  it  in  the  manner,  and  at  the  rate,  pro- 
vided by  the  said  mortgage ;  that  no  part  of  the  sum  set  aside  for 
the  amortization  of  the  said  bonds  issued  to  pay  the  cost  of  said 
replacements  shall  be  iit  any  way  charged  against  the  city  of  New 
York  or  its  share  or  interest  in  the  income  or  earnings  of  the  rail- 
roads under  the  provisions  of  the  certificates  hereinbefore  referred 
to;  and  that  no  part  of  the  said  replacements  or  the  cost  thereof, 
when  amortized,  as  above  provided,  shall  be  credited  to  the  capital 
account  of  the  said  company. 

Third.  That  the  said  company  shall  keep  separate,  true  and 
accurate  accounts  showing  the  receipt  and  application  in  detail  of 
the  proceeds  of  the  sale  or  disposal  of  the  bonds  hereby  autiiorized 
to  be  issued,  and  on  or  before  the  twentieth  day  of  each  month  the 
company  shall  make  and  file  with  the  secretary  of  the  Commission 
verified  reports  to  the  Commission,  stating  the  sale  or  sales  of  said 
bonds  during  the  previous  month,  the  terms  and  conditions  of  sale, 
the  moneys  realized  therefrom  and  the  use  and  application  of  said 
moneys  toward  the  separate  purposes  specified  in  paragraph  first 
above;  andsaid  accounts,  vouchers  and  records  shall  be  open  to 
audit  and  may  be  audited  from  time  to  time  by  accountants  and 
examiners  designated  for  such  purpose  by  the  Commission. 

Fovr^.  In  case  any  of  the  proceeds  of  the  aforementioned 
bonds  hereby  authorized  for  the  purposes  specified  in  subdivisious 
(1)  or  (2)  of  paragraph  first  of  section  3  of  this  order  shall  be 
expended  by  the  said  company  and  the  amount  bo  expended  or  any 
portion  thereof  shall  not  be  included  in,  or  made  a  part  of,  the 
actual  cost  as  finally  determined  pursuant  to  the  certificate 
described  in  subdivision  (1)  or  subdivision  (2),  the  company  shall 
forthwith  after  such  determination  return  to  the  fund  derived 
from  the  issue  of  bonds  hereby  authorized  the  amount  not  bo 
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included  in  any  such  determination.  None  of  the  proceeds  of 
the  aforementioned  bonds  hereby  authorized  for  purposes  specified 
in  subdivision  (8)  of  paragraph  first  of  section  3  of  this  order 
shall  he  expended  by  the  said  company  for  any  of  the  purposea 
specified  therein,  unless  the  company  shall  at  feast  ten  days  prior 
to  such  expenditure,  file  with  the  Commission  a  statement  lowing 
the  estimated  amount  of  such  proposed  expenditure  and  the  appli- 
cation thereof,  together  with  such  plans  or  drawings  as  may  be 
necessary  to  show  the  application  and  proposed  use  thereof.  In 
case  any  of  the  pi'oceeds  of  tbe  aforementioned  bonds  hereby 
authorized  for  the  purposes  specified  in  subdivision  (3)  of  para- 
graph first  of  section  3  of  this  order  shall  be  expended  by  aaid 
company  and  the  Commission  or  the  court  on  review  of  an  order 
of  tbe  Commission  shall  determine  that  the  amount  so  expended, 
or  any  portion  thereof,  has  been  expended  for  a  purpose  not  speci- 
fied in  said  subdivision  (3),  the  company  shall  forthwith  after 
such  determination  return  to  the  fund  derived  from  the  issue  of 
bonds  hereby  authorized  the  said  amount  so  disallowed. 

Fifth.  That  at  the  time  fixed  in  the  said  additional  track  cer- 
tificate dated  March  19,  1913,  for  the  presentation  to  the  Com- 
mission of  a  statement  showing  tbe  actual  cost  of  plant  and  struc- 
ture and  of  equipment,  the  company  shall  file  with  the  Commis- 
sion a  statement  in  writing  setting  forth  in  detail  tbe  cost  of  all 
property  replaced  or  abandoned  in  connection  with  tbe  improve- 
ments paid  for  out  x>i  the  proceeds  of  bonds  hereby  authorized  or 
authorized  for  the  pame  purpose  by  the  order  of  March  20,  1913, 
made  iu  Case  No.  1614. 

Sixth.  That  nothing  in  this  order  shall  prejudice  any  right 
otherwise  possessed  by  the  city  of  New  York  or  the  Commission 
(1)  to  object  to  any  expenditure  of  proceeds  of  the  bonds  hereby 
authorized  or  authorized  by  the  order  of  March  20,  1913,  made  in 
Case  No.  1614,  included  in  any  statement  required  to  be  presetted 
to  the  Commission  pursuant  to  the  additional  track  certificate  or 
extension  certificate  dated  March  19,  1913,  or  (2)  to  investigate 
further  and  to  question  and  reject  as  a  claimed  credit  or  charge 
flnder  the  contract  between  the  city  of  New  York  and  the  Inter- 
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borongh  Rapid  Transit  Company,  dated  March  19,  1913,  or  the 
said  certificates,  any  expenditure  of  proceeds  of  such  bonds,  or  any 
part  thereof,  even  though  claimed  by  the  company  to  have  been 
made  for  purposes  specified  in  subdivision  (3)  of  paragraph  first 
of  section  3  of  this  order  or  subdivision  (7)  of  paragraph  first  of 
section  5  of  the  order  of  Harch  20,  1913,  made  and  filed  in  Case 
No.  1614,  cicept  that  as  to  the  70,000-kilowatt  turbine  proposed  to 
be  installed  at  Seventy-fourth  street  power  station  referred  to  in 
the  petition  of  February  19,  1917,  the  Commission  approves  the 
installation  of  such  unit  as  being  generally  necessary,  reserving, 
however,  for  such  further  investigatioii,  the  details  of  expenditures 
for  the  purpose  of  installation  and  the  extent  to  w4iich  such 
expenditures  shall  be  deemed  to  have  be^i  made  for  purposes  in 
the  nature  of  replacements  as  aforesaid. 

Seventh,  That  any  sums  accruing  to  the  company,  directly  or 
indirectly,  from  interest  on  the  deposit,  or  from  the  investment,  of 
any  proceeds  of  the  bonds  hereby  authorized  shall  be  considered 
and  accounted  for  as  and  as  though  a  part  of,  but  in  addition  to, 
the  proceeds  of  the  bonds;  provided,  however,  that  this  condition 
shall  be  without  prejudice  to  any  right  or  claim  which  the  said 
company  may  otherwise  have  against  the  city  of  New  Tork,  or  the 
city  of  New  York  may  otherwise  have  against  the  said  company, 
}yy  reason  of  any  obligation  On  the  part  of  the  said  ci^  or  the  said 
company  under  or  pursuant  to  any  provision  of  a  certain  contract 
dated  March  19,  1913,  betwe«i  the  city  of  New  York,  acting  by 
the  Public  Sem-ice  Commission  for  the  First  District,  and  the 
Interborough  Rapid  Transit  Company,  or  under  the  additional 
track  certificate  or  extension  certificate  dated  March  19,  1913, 
hereinbefore  referred  to. 

Eighth.  That  neither  the  action  of  the  Commission  nor  any 
provision  of  this  order  shall  be  deemed  to  be  in  any  respect  in 
derogation  or  limitation  of  any  right  and  power  otherwise  poe- 
sessed  by  the  Commission  to  require,  in  a  subsequent  proceeding 
or  by  future  order  in  this  case,  the  amortization,  reclassification 
of  accounts  or  other  suitable  provision,  as  to  expenditures  deemed 
to  be  for  purposes  in  the  nature  of  replacements  or  chargeable 
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under  the  Pablic  Service  CommiaBiong  Law  to  operating  expenses 
or  income. 

Ninth.  Tbat  the  authority  hereby  given  to  issue  such  bonda 
hereby  authorized  shall  apply  only  to  bonds  issued  by  the  said 
company  on  or  before  the  3l8t  day  of  December,  1921. 

Tenth.  That  neither  the  action  of  the  Commission  nor  any 
provision  of  this  ordeo-  shall  be  deemed  to  be  in  any  respect  in 
abn^tion,  limitation  or  modification  of  any  right  of  the  ci^  of 
New  York  or  of  the  Commission  under  or  pursuant  to  either  of 
said  certificates  or  the  right  of  the  city  of  New  Yoric  or  the  Com- 
mission to  disallow,  object  to  and  contest  any  items  of  claimed 
expenditure  or  charge  by  the  Interborough  Rapid  Transit  Com- 
pany under  tiie  provisions  of  either  of  said  certificates  or  any 
expenditure  of  any  part  of  the  proceeds  of  the  bonds  hereby 
authorized. 

Section  4.  It  is  ordered  that  this  order  take  e£Fect  on  the  5th 
day  of  September,  1918,  and  except  as  provided  in  paragraph 
ninth  of  section  3  of  this  order  limiting  the  duration  of  the 
authority  to  issue  such  bonds  herein  granted,  continue  in  force 
until  otherwise  ordered  by  the  Commission,  and  that  within  ten 
days  after  service  upon  it  of  a  copy  of  this  order,  the  said  company 
fjiall  notify  the  Commission  whether  the  terms  of  this  order  are 
accepted  and  will  be  ob^ed. 

It  is  further  ordered  that  the  order  of  the  Commission  made 
and  filed  herein  on  the  27th  day  of  July,  1917,  be  and  the  same 
hereby  ts  resettled  and  amended  so  as  to  read  and  provide  as  above 
and  the  said  order  of  July  27,  1917,  is  hweby  abutted  and  this 
order  substituted  in  jdace  thereof. 
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In  the  Matter  of  the  Application  of  Interbobouoh  Rapid 
Tbakmt  Compawt  for  Authority  to  laaue  $25,483,772  Face 
Amount  of  Five  Per  Cent  Bonda  under  and  Secured  by  ita 
Firat  and  Refunding  Mortgage,  Dated  March  20,  1913 

Case  No.  2218 

(Fnblio  Serriee  Commiaaioii,  First  Diatrict,  Septonber  8,  191S) 

(Mm  modifTing  a  prcTlotii  oidei  of  tbe  ConunlBsioii  allowing  a  bond  isane  of 
tba  face  Taloe  of  t33.o9S,5oo,  such  modification  being  due  to  tbe  inabilit7 
to  mD  the  bonds  prorided  for  in  stich  prerioiii  ot4er  bearing  Oate  of 

On  June  II,  1917,  the  Interborough  Rapid  Transit  Company  made  and 
Torifled  itj  petition  to  tbe  Commission,  aeking  for  the  consent  of  the 
Cramuisslou  to  the  issuance  of  S2S,463,772  fac«  amount  of  S  per  cent 
bonds  under  and  secured  by  ita  first  and  refunding  mortgage  bearing 
date  of  March  20,  1913.  Upon  a  bearing  duly  had  the  Commiaeion  on 
Julj  27,  1917,  made  an  order  allowing  an  issue  by  said  company  of 
C23,0S3,000  face  value  of  auch  bonds.  Tbe  presmt  application  is  now 
made  to  tiie  Commission  by  the  petitioning  company  by  ita  petition  dated 
June  24,  191S,  asking  for  a  rehearing  on  the  ground  that  it  has  been 
impoaaible  to  sell  the  bonds  under  the  terms  of  the  order  of  July  27, 
1017,  and  atadng  that  it  would  be  Deceaaaiy  to  aecure  the  moneys 
required  through  tbe  issue  of  short-term  notes  secured  by  petiUoner's 
bonds  as  collateral,  and  that  for  that  purpose,  as  well  ae  providing  for 
increased  cost  because  of  war-time  prices,  the  issue  and  disposal  either 
1^  sale  or  pledge  of  a  greater  amount  of  bonds  than  those  heretofore 
authorized  will  be  necessary.  Under  Uie  said  petition  the  Commlaslon 
granted  the  rehearing  asked  for  and  decided  that  the  previoue  order 
should  be  modified  with  respect  to  the  issuing  of  the  bonds  asked  for. 

Bt  thb  CoMMiaeioN.; — Application  having  been  received  from 
Tnterborougfa  Rapid  Transit  Company  by  its  petition  verified 
September  4,  1918,  praying  a  modification  of  the  order  of  the 
Commission  allowing  an  ieeue  of  bonds  of  the  face  value  of 
$33,098,500  -with  respect  to  the  description  of  the  notes  of  said 
company  aa  stated  in  paragraph  1  of  section  3  of  said  order,  and 
it  appearing  to  the  Commission  that  the  said  order  of  July  33, 
1918,  should  be  changed  as  hereinafter  set  forth,  it  is 
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Ordered  by  the  Public  Service  CommisBion  for  the  First  Dis- 
trict that  the  order  of  the  Commission  made  and  filed  herein  and 
dated  July  23,  1918,  be  and  the  same  hereby  is  changed  to  read 
as  follows: 

Section  1.  Application  was  made  to  the  Public  Service  Com- 
mission for  the  First  District  by  Interborough  Rapid  Transit 
Company  by  its  petition  dated  and  verified  June  11,  1917,  under 
the  provisions  of  the  Public  Service  CommiBsiona  Law  for  the 
conaent  of  the  Conmiiaaion  to  the  iasuance  bj  said  company  of 
$25,483,772  face  amount  of  5  per  cent  bonds  under  and  aeciired 
by  its  first  and  refunding  mortgage  dated  March  20,  1913, 
claimed  to  be  necessary  for  purposes  in  said  petition  set  forth, 
in  addition  to  the  bonds  authorized  to  be  issued  under  said  mort- 
gage by  order  of  the  Commission  made  and  filed  March  20,  1913, 
in  Case  No.  1614.  A  hearing  was  duly  had  upon  said  petition 
before  the  Commission,  Hon.  Oscar  S.  Straus,  Chairman, 
William  Hayward,  Travia  H.  Whitney,  Henry  W.  Hodge  and 
Charles  S.  Hervey,  Commissioners,  presiding,  and  the  Commis- 
sion thereafter  made  and  filed  its  order  on  the  27th  day  of  July, 
1917,  wherein  and  whereby  the  Commission  allowed  an  issue  by 
said  company  of  $23,053,000  face  value  of  aaid  bonda.  Appli- 
cation having  been  now  made  to  the  Commission  by  the  said 
Interborough  Rapid  Transit  Company  by  its  petition  dated  and 
verified  June  24,  1918,  praying  that  a  rehearing  be  granted  herein 
and  stating  that  it  has  been  impossible  to  sell  the  bonds  under 
the  terms  of  the  said  order  of  July  27,  1917;  and  that  it  vrill  be 
necessary  to  secure  the  moneys  required  through  the  issue  of 
short-term  notes  secured  by  petitioner's  bonds  as  collateral  and 
that  for  that  purpose  as  well  as  providing  for  increased  cost 
because  of  war-time  prices  the  approval  by  the  Commission  of 
the  i$Bue  and  disposal  either  by  sale  or  pledge  of  a  greater  amount 
of  bonds  than  those  heretofore  authorized  will  be  necessary ;  and 
the  Commission  having  granted  such  rehearing  and  the  same  hav- 
ing been  had  before  the  Commission,  Hon.  Oscar  S.  Straus, 
cliairman,  Travis  H.  Whitney,  Charles  S.  Hervey,  Frederick  J. 
H.  Kracke  and  Charles  Bulkley  Hubbell,  Commissioners,  -pn- 
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siding,  James  L.  Quackenboali,  Esq.,  appearing  for  the  Inter- 
borough  Rapid  Transit  Company,  and  William  P.  Burr,  corpora- 
tion counsel,  and  John  F.  CoIlinB,  assistant  corporation  counsel, 
appearing  for  the  city  of-  New  York,  and  the  Commission  hav- 
ing considered  the  testimony  and  documents  presented  and 
heard  the  argument  of  counsel,  and  due  consideration  having 
been  had,  and  it  being  now  the  opinion  of  the  Commission: 

1.  That  the  money  to  be  procured  by  the  issue  of  additional 
bonds  of  the  Interborough  Kapid  Transit  Company  to  the  amount 
not  to  exceed  $33,098,500  face  value  payable  at  a  period  of 
more  than  twelve  months  after  the  date  thereof  is  necessary  to 
and  reasonably  required  by  said  company  for  the  acquisition  of 
property  or  for  the  construction,  completion,  extension  or 
improvement  of  its  facilities,  and  particularly  for  the  purposes 
which  are  hereinafter  stated  in  this  order ;  and 

2.  That,  except  as  to  the  following  specified  amount  of  said 
bonds  authorized  to  be  issued  hereunder  to  procure  money  to 
be  applied  to  the  purposes  following,  to  wit ; 

(1)  $953,235  or  so  much  thereof  as  may  be  necessary  to  pay 
exp^ises  of  the  sale  of  notes  secured  hy  pledge  of  bonds  hereby 
authorized,  and  to  make  up  the  discount,  or  deficiency  in  the 
amount  realized  upon  the  sale  of  said  notes  to  net  not  less  than 
061^  per  cent  of  par  of  said  notes. 

(2)  $11,915,503  or  so  much  thereof  as  may  be  necessary  to 
make  up  discount  by  reason  of  conversion  of  any  of  said  notes 
into  bonds  at  eighty-seven  and  one-half,  or  sale  of  said  bonds 
pledged  as  collateral  security  for  said  notes  at  not  lees  than 
sixty-four ;  said  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 

Section  2,  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  authorize  the  issue  by  the  said 
Interborough  Rapid  Transit  Company  of  $33,098,500  face  value 
of  principal  of  bonds  of  said  company  dated  as  of  January  1, 
1013,  maturing  the  1st  day  of  January,  1966,  redeemable  at 
110  per  cent  of  tiie  face  value  thereof  besides  accrued  interest 
OD  any  interest  day  and  bearing  interest  at  5  per  cent  per  annum 
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payable  semi-annually  under  and  in  pursuance  of  the  terms  of 
the  mortgage  of  the  said  Interborough  Rapid  Transit  Company, 
dated  March  20,  1913. 

Section  3.  It  is  orderifd  that  said  issue  of  bonds  is  authorized 
upon  the  conditions  following  (each  of  which  is  hereby  specific- 
ally made  a  condition  of  the  approval  and  the  ismiflnce  of  bonds) 
and  not  otherwise,  to  wit: 

First.  That  the  said  Interborough  Rapid  Transit  Company 
shall  dispose  of  the  said  bonds  hereby  authorized  by  pledge  of  the 
same  at  not  less  than  64  per  cent  of  the  face  value  thereof  as  col- 
lateral security  for  three-year  7  per  cent  notes  of  said  company, 
da.ted  as  of  September  1,  1918,  redeemable  in  whole  oi  in  part  if 
approved  qr  so  directed  by  the  Commission,  provided  the  company 
has,  or  may  secure  funds  available  therefor  at  the  following  rates: 

103  per  cent  of  the  face  value  besides  accrued  interest,  if 
redeemed  at  any  time  during  the  first  year  of  the  life  of  said  notes. 
102  per  cent  of  face  value  besides  accrued  interest,  if  redeemed 
at  any  time  during  the  second  year  of  the  life  of  said  notes;  101 
per  cent  of  face  value  besides  accrued  interest,  if  redeemed  at  any 
time  prior  to  maturity  during  the  third  year  of  the  life  of  said 
notes;  and  said  notes  being  convertible,  at  any  time  up  to  within 
thirty  days  of  maturity,  and  thereafter  until  maturity,  provided 
notice  of  election  to  convert  and  the  date  thereof  be  given  at  least 
thirty  days  prior  to  maturity,  into  said  bonds  at  8ty2  per  cent  of 
the  par  or  face  value  of  said  bonds,  and  the  proceeds  thereof  shall 
be  applied  only  to  the  following  purposes,  that  is  to  say: 

1.  To  pay  the  cost  of  equipment  of  the  rapid 
transit  railroad  under  and  pursuant  to  a  certain 
contract  (referred  to  hereinafter  as  contract  No. 
3)  dated  March  19,  1913,  between  the  city  of  New 
York,  acting  by  the  Public  Service  Commission 
for  the  First  District,  and  the  Interborou^  Rapid 
Transit  Company,  as  such  cost  may  be.determined 
pursuant  to  said  contract,  including  in  such  equip 
ment  any  improvement,  reconstruction,  modifica- 
tion or  (^ange  authorized   l^  the   said   contract 
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dated  Harch  19,  1913,  and  made  pnrsuant  thereto 
of  the  pover  houaee,  BubatatioiiB  or  other  electrical 
equi{»neiit  forming  part  of  the  existing  equipment 
of  rapid  transit  railroads  now  leased  to  and  opei^ 
ated  by  the  Interborough  Rapid  Transit  Company 
under  contracts  known  and  described  as  contract 

No.  1  and  contract  No.  2 $20,229,762 

2.  For  expenses  of  the  sale  of  notee  to  be  se- 
cured by  a  pledge  of  Iwnds  hereby  authorized  and 
to  make  up  the  discount  or  deficiency,  if  any,  in 
the  amount  realized  upon  the  sale  of  said  notes  to 
net  not  less  than  951/^  per  cent  of  par  of  said  notes 
and  to  be  applied  for  the  purposes  above  speci- 
fied, not  exceeding 963,235 


$21,182,997 


8.  To  make  up  the  discount  or  deficiency,  if  any, . 
in  the  amount  realized  upon  the  disposition  of  the 
bonds  disposed  of  by  said  pledge  for  the  purposes 
referred  to  in  subdivisions  1  and  2  of  this  para- 
graph by  reason  of  the  conversion  of  any  of  said 
notes  into  such  bonds  at  STYa  P^^  cent  of  the  face 
value  of  said  notes  or  the  sale  of  said  bonds  pledged 
as  collateral  security  for  said  notes  at  not  less  than 
64  per  cent  of  the  face  value  of  said  bonds,  the  pro- 
ceeds to  be  applied  pro  rata  for  the  purposes  in 
said  subdivisions  stated,  not  exceeding  the  sum  of 


$33,098,500 


Second.  That  all  the  bonds  hereby  authorized  shall  be  amor- 
tized, prior  to  the  maturity  of  the  said  bonds,  out  of  the  income 
of  the  company;  provided,  however,  that  the  said  amortization 
may  be  effected  through  the  operation  of  the  sinking  fund  pro- 
vided for  by  the  aforesaid  first  and  refunding  mortgage. 

Third.     That  the  said  company  shall  keep  separate,  true  and 
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accurate  accounts,  showing  the  receipt  and  application  in  detail 
of  the  proceeds  of  the  sale  or  disposal  of  the  bonds  hereby  author- 
ized to  be  issued,  and  on  or  before  the  twentieth  day  of  each 
month,  the  company  shall  make  and  file  with  the  secretary  of  the 
Commission  verified  reports  to  the  Commission,  stating  the  sale 
or  sales  of  the  said  bonds  during  the  preceding  month,  the  terms 
and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the 
details  of  the  use  and  application  of  said  moneys  toward  the 
separate  purposes  specified  in  paragraph  first  above;  and  the  said 
accounts,  vouchers  and  records  shall  be  open  to  audit,  end  may  be 
audited,  from  time  to  time,  by  accountants  and  examiners  desig- 
nated for  such  purpose  by  the  Commission. 

Fourth.  In  case  any  of  the  proceeds  of  the  aforementioned 
bonds  hereby  authorized  for  the  purposes  specified  in  snbdivision 
1  of  paragraph  first  of  section  3  of  this  order  shall  be  expended 
by  the  said  company  and  the  amounts  so  expended  or  any  portion 
thereof  shall  not  be  included  in  or  made  a  part  of  the  said  cost  of 
equipment  as  finally  determined  pursuant  to  the  said  contract  No. 
8  referred  to  in  subdivision  1,  the  company  shall,  forthwith  after 
such  determination,  return  to  the  fund  derived  from  the  issue  of 
bonds  Hereby  authorized  the  amount  not  so  included  in  any  such 
determination. 

Fifth.  That  any  sums  accruing  to  the  company,  directly  or 
indirectly,  from  interest  on  the  deposit,  or  from  the  investment,  of 
any  proceeds  of  the  bonds  hereby  authorized  shall  be  considered 
and  accounted  for  as  and  as  though  a  part  of,  but  in  addition  to, 
the  proceeds  of  the  said  bonds ;  provided,  however,  that  this  con- 
dition shall  be  without  prejudice  to  aiiy  right  or  claim  which  the 
said  company  may  otherwise  have  against  the  city  of  New  York, 
or  the  city  of  New  York  may  otherwise  have  against  the  said  com- 
pany, by  reason  of  any  obligation  on  the  part  of  the  said  city  or 
the  said  company  under  or  pursuant  to  any  provision  of  the  said 
contract  No.  3. 

Sixth.  That  neither  the  action  of  the  Commission  nor  any 
provision  of  this  order  shall  be  deemed  to  be  in  any  respect  in 
abrogation,  limitation  or  modification  of  any  right  of  the  cit;  of 
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Kew  York  or  ol  the  Commission  under  or  parsaitnt  to  the  said 
contract  Ko.  3,  or  in  derogation  of  any  of  the  ri^ta  and  powers 
of  the  Commission  under  subdivision  (6)  of  parBgraph  18  of 
article  II  of  contract  No.  3,  or  the  ri^t  of  the  ci^  of  New  York 
or  the  Commission  to  disallow,  object  to  and  contest  any  itema  of 
claimed  expenditure  or  charge  by  the  Interborough  Bapid  Transit 
Company  nnd^  the  provisions  of  contract  No.  3  or  any  expend* 
iture  of  any  part  o£  the  proceeds  of  the  bonds  hereby  authorized. 
Seventh.  That  neithra  the  action  of  the  Commission  nor  any 
provision  of  this  order  shall  be  deemed  to  be  in  any  respect  in 
derogation  or  limitation  of  any  right  and  power  otherwise  poB- 
sessed  by  the  Commission  to  require,  in  a  subsequent  proceeding  or 
by  future  order  in  this  case,  the  amortization,  reclassification  of 
accounts  or  other  suitable  provision,  as  to  expenditures  deemed  to 
be  for  purposes  in  the  nature  of  replacements  or  chargeable  under 
the  Public  Service  Commissions  Law  to  operating  expenses  or 


Eighth.  That  the  authority  herel^  given  to  issue  such  bonds 
shall  apply  only  to  bonds  issued  by  said  company  on  or  before  the 
31st  day  of  December,  1921. 

Section  4.  It  is  ordered  that  this  order  take  effect  on  the  5tli 
day  of  September,  1918,  and,  except  as  provided  in  paragraph 
eighth  of  section  8  of  this  order  limiting  the  duration  of  the 
authority  to  issue  such  bonds  herein  granted,  continue  in  force 
until  otherwise  ordered  by  the  Commission,  and  that  within  ten 
days  after  service  upon  it  of  a  copy  of  this  order  said  company 
notify  the  Commission'  whether  this  order  is  accepted  and  will  be 
obeyed. 

It  is  further  ordered  that  the  order  of  tlie  Commission  made 
and  filed  herein  on  the  27th  day  of  July,  1917,  be  and  the  same 
hereby  is  resettled  and  amended  so  as  to  read  and  provide  as 
above,  and  the  said  order  of  July  27,  1917,  is  hereby  abrogated 
and  this  order  substituted  in  place  thereof. 
StUM  Dm.  iRxn. — Toi.  17        IT 
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Id  the  Matter  of  the  Complaint  of  Queeits  Bobodgh  Gas  and 
Electbic  Company  as  to  the  Price  of  Electricity 

Case  No.  2294 

(Public  Scrrioe  Gommiiiion,  First  District,  September  S,  1918) 

AppBcatloii  ol  the  petitioning  company  for  pennlaaion  to  niM  iti  gaa  uid  its 
electric  latei  on  the  sronnd  of  what  it  tenna  "  emersency  lelief ." 

ITature  of  the  teiritory  in  which  the  company  operstes. 

The  present  ratea  —  wlien  eatabllahed  and  tiudet:  what  drcumatancea. 

Basis  on  which  the  company  aaka  for  relief  herein  and  qaeitloaa  to  be  con- 
Biilered  in  determining  applicatioua  nch  aa  here  made. 

From  ita  own  flgniea  the  company  ahown  not  to  be  confronted  by  any  rval 
emergency  and  not  to  be  in  a  position  to  equitably  aak  for,  the  rdief 
Bonght. 

The  Queens  Borou^  Qaa  and  Electric  Compsn;  is  the  only  company 
supplying  gas  and  electricity  in  tbe  flfth  ward  of  the  borough  of  Queeni 
and  in  adjacait  territory  in  the  county  of  Nassau.  The  territory  aerred 
by  it  inchides  Far  Rockaway,  Edgemere,  Arreme  and  Rodcaway  Baadi, 
the  UMer  including  Hammeis,  Holland,  Seaside  and  Bodcaway  Paifc. 
In  Nassau  county  the  ownpany  aerrea  a  porti(Hi  of  the  town  of  Hsmpataad. 
Most  of  tbe  population  is  that  of  a  "summer  rceort"  and  the  reaidcnta 
during  the  summer  far  exceed  the  wint«r  population  and  tbe  aalea  «f 
gas  and  electricity  during  the  summer  are  therefore  very  much  laiger 
than  during  the  winter  months.  The  company  has  filed  with  the  Com- 
misdon  separate  complaints  relating  respectively  to  the  gas  and  to  the 
electric  part  of  its  service,  and  asks  the  right  to  make  a  aubetantial 
increase  in  the  maximum  rates  now  chargeable  for  gas  and  elecrtricit^ 
respectively  during  the  war  period  so  that  the  operating  revMiue  may  be 
kept  in  touch  with  the  increasea  in  operating  cost«,  the  flniint^l  em' 
dition  of  tbe  cmnpany  aaf  e-guarded  and  ita  service  k^t  on  a  rununeratiTe 

The  only  rat«8  of  the  petitioning  company  which  haTe  been  the  aubjeot 
of  l^alative  action  are  the  rates  charged  by  it  for  municipal  light- 
ing. No  statutory  maximum  U  here  involved  aa  to  either  gaa  or  electrie- 
i^.    na  present  rate*  ware  established  by  Ute  Cwumisaitm  dniiag  1910 
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•ud  1011,  bot  in  J«nuaT7,  1917,  tiia  company  signiSed  Ita  williogneaa  to 
redoM  tlt«  dcetrlo  Tst«  tiam  Qiirt«en  coit*  to  twelve  caita  per  kilowatt 
hour,  to  becotne  «ffectiTe  Uarcb.  10,  1017.  The  twetv«-«ent  rat«  was 
accepted  and  is  ctjll  in  fcwoe.  The  oontentloni  ol  the  ocanpany  outlined. 
.  The  frettait  applicaticn'  is  not  baaed  prlmarilj  upon  •■;  Taluatitm  of 
the  fraptitty  oaed  in  tJie  public  aerrice,  bnt  rather  on  th«  increased  cost 
of  producing  gaa  and  generating  dectrioity,  and  at  the  lame  time  afford- 
ing the  oconpanj  a  nat  return  subetantialljr  the  same  in  amount  aa  it 
earned  prior  to  the  waf.  Held,  that  eonditions  canaed  by  the  war  may 
neceaaitate  rale  readJnatmentH  In  vaiiona  inatanoea  aa  a  abeer  matter  of 
dKiaerring  and  eontlnnlng  abaolnte^  eaacntial  public  aerrice  of  heat,  light, 
tran^ortation,  power  and  commimicatlon.  When  a  change  in  ra.t«  ia 
imperatlTe  it  ahould  be  ordered  aa  e^editiously  and  economically  aa  the 
facts  warrant,  without  binding  eiUter  aide  aa  to  the  action  which  would 
be  taken  when  conditiona  are  again  normal.  It  waa  from  this  point  of 
view  that  Uie  Commisaitm  unanimooaly  approved  on  June  1,  1918,  the 
memorandum  prepared  by  Commiuioner  Hubbell,  now  chairman  of  the 
Commisaion,  pointing  out  the  principles  and  poaaible  procedure  to  be 
followed  in  tbe  hearing  and  determimtion  of  tbeoe  and  aubBtantially 
similar  applicfttfona.  The  queations  to  be  CMiaidered  in  determining 
applicationa  inch  as  the  present  one  stated  at  lengtti.  As  a  result  of  tbc 
investigatiui  of  the  facta  in  the  present  application,  held,  that  the  com- 
pany haa  failed  to  show  that  it  is  in  a  position  to  equitably  aak  for  the 
relief  sought.  A  public  utility  company  cannot  be  allowed  to  raise  its 
rates  as  fast  and  as  far  aa  operating  costs  go  up  merely  beeauae  costs 
have  gone  up  any  more  than  a  company  TOluntarily  and  automatically 
decreases  ita  ratea  aa  fasi  and  as  far  aa  eoati  go  down.  Such  eompaniea, 
like  other  corporatims  and  individuals,  must  to  some  extent  take  the 
"  lean  "  yaara  with  tiie  "  fat." 

The  petiUotting  company,  as  shown  by  ite  own  figures,  hae  made  very 
excesBive  allowances  tor  d^reciatlon  and  workmen's  compensation  and 
public  liability,  which  have  gone  into  the  building  up  of  big  reaerreBb  For 
about  ten  years  past  the  company  has  been  setting  aside  more  than 
twenty  cents  for  every  one  dollar  and  fifteen  cents  collected  by  it  for  gas 
sold  and  baa  likewise  set  aside  one  and  one-half  cents  for  every  kilowatt 
hour  of  electricity.  Both  of  tliese  reserves  have  been  charged  to  operating 
eipeoaea  and  so  takoa  oat  before  the  return  la  mnnputed.  In  other 
words,  thia  company,  the  total  prc^wrty  of  which  is  worth  little,  if  any, 
more  than  92,700,000,  has  takm  ^proximately  9447,000  from  its  con- 
sumers during  ilie  pact  three  years  aa  "  reeervea"  over  and  above  its 
actual  outlay!  for  the  purpoae  indicated.  The  total  "  reserves  "  of  the 
company  for  these  pnrpoaes  now  sggrqiats  9733,000.  These  "  reaerves  " 
are  not  kept  in  any  separate  fund  but  become  a  part  of  the  property  of 
the  company,  in  which  it  claims  a  right  to  earn  a  return.  Having  thus 
built  up  its  property  and  butinees  by  excess  moneys  collected  fi<»n  con- 
sumers, rather  than  moneys  contributed  li^  ita  investors,  it  is  not  in  a 
poaititm  to  allege  that  a  "  lean  "  year  or  two  bringa  a  genuine  meritorioua 
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emergm^.  No  "  emergsncy  *'  exists,  ss  a.  nuitter  of  fact,  so  ta.t  as  tliis 
compftDj  is  etmetmed,  entitling  it  to  denund  »  shsrp  increase  either  in  its 
gss  or  electric  rates,  beoftiue  of  wsr-time  perioS  and  war-time  coats.  The 
company  should  absorb  its  excessive  earnings  and  reawrea  of  reeeatt  yean 
before  asking  for  any  such  emergency  advance.  The  jgeaent  applicationa 
denied  without  prejudice  to  their  reoewal  should  a  real  emergency  come 
into  existence  as  to  this  company,  and  without  prejudice,  of  course,  to  the 
presentation  by  the  company  of  oomplainta  aeeking  an  increase  in  rates 
on  the  customary  basis.  What  is  now  denied  u  any  increase  on  an 
"  emergency  basis,"  the  company  having  failed  to  bring  its  aituatiui 
within  the  operation  of  the  general  principles  and  policy  declared  by  this 
Commiuion. 

Hubbell,  Chairman,  and  Ordway,  CommissioQer,  dissent. 

E&AOKB,  Commissioner. —  I  do  not  believe  that  a  case  foT  the 
granting  of  eo-called  "  emergency  relief "  to  thia  company  has 
been  made  out,  as  to  either  its  gaa  or  its  electric  rate&  I  do  not 
believe  that  upon  the  facts  presented,  the  Commission  has  the 
right  or  reason  to  do  otherwise  than  dismiss  both  complaints. 

The  present  petitioner,  the  Queens  Borough  Gas  and  Electric 
Company,  is  the  only  company  supplying  gas  and  electricity  in 
the  fifth  ward  of  the  borough  of  Queens  and  in  adjacent  territory 
in  the  county  of  Nassau.  It  has  filed  with  this  Commission 
separate  complaints,  pursuant  to  section  71  of  the  Public  Service 
Commissions  Law,  in  which  it  asks  that  the  Commission  grant 
to  it  substantial  increases  in  the  maximum  rates  now  chargeable 
for  gas  and  electricity,  respectively,  during  the  war  period,  to  the 
end  that  the  company's  operating  revenues  may  be  increased 
proportionately  to  the  increases  in  operating  costs,  and  thareby 
the  company's  financial  condition  saf^^arded  and  its  service  kept 
on  a  remunerative  basis. 

The  company  now  charges  one  dollar  and  fifteen  cents  per 
1,000  cubic  feet  for  gas  and  wi^es  to  charge  one  dollar  and  forty 
cents.  It  now  charges  twelve  cents  per  kilowatt  hour  for  elec- 
tricity and  wishes  to  charge  fourteen  cents.  No  rate  for  gas  or 
electricity  within  the  fifth  ward  of  the  borou^  of  Queens  has 
ever  been  fixed  by  statute,  but  the  Commission  onJuly  33,  1911, 
prescribed  maximum  rates  of  one  dollar  and  fifteen  cents  for  gas 
.  and  thirteen  cents  for  eilectricity,  and  the  rates  thereby  fixed 
remain  the  l^al  maeeima  for  the  complainant'B  territory. 
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The  company  recognizes,  in  its  basis  of  application,  that  it 
wonld  have  no  right  to  apply  at  this  time  for  an  increase  in  either 
its  gas  or  its  electric  rates  for  any  purpose  of  increai^ng  the 
retom  which  it  has  ordinarily  earned  upon  its  investment  outlay 
of  capital  necessarily  used  in  the  public  service.  The  theory  on 
which  both  complaints  are  stated  to  have  been  prepared  and  filed, 
and  on  which  the  company  oud^rtodt  to  present  the  case  to  the 
Commission  and  a^  that  it  be  determined,  is  plainly  that  of  the 
granting  herein  of  only  such  increasee  as  will  partly  cover  the 
abnormal  increases  in  operating  costs  due  to  war-time  conditions 
and  yield  to  the  company  during  the  emergency  period  a  net 
retom  in  no  event  greater  than  that  earned  by  the  company  under 
the  normal  conditions  preceding  the  war,  at  a  time  when  the 
consumers  and  the  Commission  were  scrutinizing  the  company's 
operations  closely  to  see  if  its  rates  as  then  in  force  could  not  be 
reduced  more  nearly  to  the  figures  obtaining  in  other  portions  of 
the  greater  city.  The  company's  complaints  as  to  its  gas  and  elec- 
tric rates  would,  of  course,  have  to  be  considered  separately  in  an 
ordinary  rate  case,  and  will  have  to  be  separately  determined  here, 
although,  in  deciding  whether  the  company  is  entitled  to 
"  emergen<^  relief  "  under  the  general  rules  and  policy  declared 
by  the  Commission,  the  company's  operating  and  financial 
eitnation  may  be  considered  in  entirety.  The  increuse  in  the  gaa 
rate  is  said  to  be  asked  to  overcome  an  existent,  substantial  and 
increasing  deficit  in  bare  operating  expenses. 

The  TEBBTroBT  ^evbd 
The  Queens  Borough  Gas  and  Electric  Company  furnishes  gas 
and  electricity  to  that  outlying  part  of  Now  York  city  known  as 
the  fifth  ward  of  the  borough  of  Queens  and  to  a  contiguous 
portion  of  the  town  of  H^npstead  in  Nassau  county.  The  fifth 
ward  of  the  borough  of  Queens  comprises  Far  Rockaway,  Edge- 
mere,  Arveme  and  Rockaway  Beach.  Within  the  area  known  as 
Rockaway  Beach  are  included  the  districts  known  as  Hammela, 
Holland,  Seaside  and  Rockaway  Part  Most  of  the  territory 
thus  served  1^  this  company  is  near  the  Atlantic  ocean  and  is 
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popular  as  a  "  numner  roBort "  and  as  a  place  of  Bommer  resi- 
dence. The  DOmber  of  sommer  residents  being  far  in  excess  of  the 
winter  population^  the  sales  of  gas  and  electricity  during  the  sum- 
mer months  are  very  much  larger  than  during  the  winter  months, 
and  in  order  to  take  care  of  this  summer  business  during  two  or 
three  months,  the  company  is  obliged  to  provide  a  great  deal  of 
costly  equipment  such  as  generators,  mains,  etc.,  ^ich  lie 
sobetantially  idle  for  two-thirds  or  three-fourths  of  the  year. 
Owing  to  the  difficulty  of  obtaining  labor,  especially  in  a  time  o£ 
war,  the  company  of  neceesity  retains  in  its  service  most  of  its 
emplc^ees  during  the  entire  twelve  months,  even  though  there  is 
no  adequate  work  for  many  of  them  to  do  outside  of  the  two  or 
tliree  summer  months.  The  president  of  the  company  testified 
that  while  the  company  serves  a  very  large  territory,  the  con- 
sumption per  mUe  of  main  is  small  and  that  the  company's  over- 
head diaries  are  exceedingly  heavy.  The  company's  summer 
business  requires  equipm^  and  standards  of  service  that  make 
the  cost  of  the  winter  service  burdensome,  under  the  present  basis 
of  adjustment  of  the  company's  rates.  Obviously,  any  failure  on 
the  part  of  the  company  to  seek  such  an  equitable  readjustment  as 
would  put  upon  casual  summer-time  consumers  a  burden  which 
they  now  shift  in  part  to  die  company's  year-round  patrons,  does 
not  constitute  a  Iwws  for  "  emergency  rdi^  "  such  as  is  here 
sought. 

ThB  OlBCUMSTANCBS  OV  THE  PbESBITT  ApFUCATIOIT 

Although  the  company  seeks  relief  on  what  it  deems  an 
"  emergency  "  basis,  its  procedure  is  of  necessity  that  prescribed 
by  the  Public  Service  Commissions  Law.  In  filing  its  two  com- 
plaints, the  company  has  proceeded  pursuant  tosections  71  and  72 
of  the  Public  Service  Commissions  Law,  which  provide  that  the 
Commission  shall  investigate  the  cause  of  complaints  made  by 
the  mayor  of  a  city,  the  trustee  of  a  village,  the  town  board  of  a 
town  of  not  less  than  a  specified  number  of  consumers  "  or  upon 
complaint  of  a  gas  corporation  or  electrical  corporation  supplying 
said  gas  or  dectrici^,  as  to  the  illuminating  power,  purity,  pree- 
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sore  or  price  of  gas,  the  efficient^  of  the  electric  incandescent 
lamp  supply,  die  voltage  of  the  current  supply  for  light,  heat  or 
power,  or  price  of  electricity  sold  and  delivered  in  such 
municipality." 

Section  72,  in  part,  provides  that;  "After  a  hearing  and  after 
such  an  investigation  as  shall  have  heen  made  hy  the  Commission 
or  its  officers,  agents,  azuninen  or  inspectors,  the  Commission 
vithiu  Imrfol  lisnta  may,  hy  order,  fix  the  maximum  price  of  gas 
or  dectricity  not  exceeding  that  fixed  bj  statute,  to  he  charged  by 
such  corporation  or  person,  for  the  service  to  be  furnished." 

The  Commission  is  not  met  here  with  the  question  of  power 
which  confronted  the  Conunission  in  passing  upon  the  application 
of  The  Bronx  Gas  and  £leetric  Company  for  permission  to 
increase  its  rates  for  gas  above  a  statutory  maximum.  That 
petition  was  denied  because  the  Commission  was  of  the  unani- 
mous opinion  that  the  Legislature  had  specifically  withheld  from 
it  the  power  to  increase  the  rate  for  gas  above  a  maximum  rate 
fixed  by  a  valid,  operative  statuta  Matter  of  Application .  of 
the  Bronx  Gas  and  Electric  Company,  decided  April  18,  1918. 
The  Court  of  Appeals  subsequently,  on  July  12,  191S,  held  that 
the  Commission  was  correct  in  this  view.  People  ex  reL  Munic- 
ipal Gas  Co.  V.  Public  Service  Commission,  224  N.  Y.  156; 
People  ex  rel.  Bronx  Gas  &  Electric  Co.  v.  Public  Service  Commis- 
sion.   App.  Div. .     The  Commission  has  no  power  to  fix  a 

rate  hi^er  than  the  limitation  imposed  by  a  legislative  maximum 
unless  and  until  a  competent  court  has  enjoined  that  legislative 
maximum  as  unconstitutional,  confiscatory,  inoperative  or  other- 
wise invalid. 

The  only  rates  of  the  Queens  Borough  Gas  and  Electric  Com- 
pany which  have  been  the  subject  of  legislative  action  are  the  rates 
chafed  by  it  for  municipal  lighting.  No  statutory  maximum  is 
here  involved,  as  to  either  gas  or  electricity. 

There  is  in  effect,  however,  an  order  adopted  by  the  Oommis- 
ei<m  on  June  23,  Idll,  prescribing  the  maximum  rates  for  gas 
and  electricity  l^ally  chargeable  by  this  company.  Such  rates 
were  fixed,  after  investigation  by  the  Commission  during  1910 
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and  1911,  as  follows:  From  July  1,  1911,  to  Janaary  1,  1912, 
one  dollar  and  twenty  cents  per  1,000  cubic  feet  of  gaa;  from 
January  1,  1912,  to  July  1.  1912,  one  dollar  and  fifteen  cents  per 
1,000  cubic  feet  of  gaa;  from  July  1,  1911,  to  July  1,  1912,  thir- 
teen centa  per  kilowatt  hour  of  electricity. 

In  November,  1916,  the  Commission  instituted  a  proceeding 
(Case  No.  2168)  to  inquire  into  the  justness  and  reasonableneea 
of  the  charge  for  electricity,  and  at  a  hearing  held  on  January 
81,  1917,  the  company  signified  ite  willingness  to  reduce  the  elec- 
tric rate  from  thirteen  centa  to  twelve  cents  per  kilowatt  hour,  to 
become  effective  March  10,  1917.  The  twelve-cemt  rate  was  put 
into  e^ect  on  that  date  and  is  still  in  force.  Case  No.  2163, 
however,  was  never  formally  discontinued,  but  was  adjourned 
subject  to  the  call  of  the  Commission,  as  the  Commission's 
engineers  and  accountants  were  at  that  time  conducting  an  exam- 
ination into  the  affairs  of  the  company. 

The  Compahy's  Position  as  to  the  Need  foe  a  Fobmai. 

-   Eevaldatiok  of  All  Its  Pkopeeties  fob  Rate  Pueposbs 

Bbfobb  Undebtakins  the  Deterhikatioh  of  This  Pao- 

CBEDINQ  OIT  AH   FmEBOENCT  BaSIS 

It  is  claimed  by  the  company  that  the  valuation  of  its  property 
made  by  the  Commission  as  a  basis  for  its  order  of  June  28,  1911, 
did  not  at  the  time  disclose  the  fair  value  of  the  company's 
property  for  rate-making  purposes,  and  should  not  now  he  taken 
as  a  valid  or  binding  basiB  for  fixing  the  new  rate.  The  company 
says,  moreover,  that  conditions  have  greatly  changed ;  that  new 
"  tables  of  lives  "  of  property  are  now  being  used,  even  by  the 
Commission's  own  engineers ;  and  that  the  company  is  unwilling 
that  any  use  which  the  Commission  may  now  make  of  the  formal 
appraisal  shall  be,  or  be  regarded  as,  such  as  would  bind  or  com- 
mit the  company  or  the  Commission  in  any  way  thereto.  The 
company  does  not  base  its  present  application  for  increased  rates 
primarily  upon  any  valuation  of  the  property  used  in  the  public 
service,  but  rather  on  the  necessity  of  obtaining  more  revenue  to 
meet  the  increased  cost  for  producing  gaa  and  generating  dec- 
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tricily  end  at  the  same  time  afford  the  company  a  net  retom 
subetantially  the  same  in  amount  as  it  earned  prior  to  the  war. 

The  following  paragraph  of  each  of  the  complaints  states  sao- 
cinctly  the  company's  position  as  to  the  prior  valuation: 

"  The  company  does  not  wiah,  however,  at  the  present  time  to 
raise  the  question  of  the  value  of  the  properties  devoted  to  the 
puhlic  service.  It  does  not  helieve  in  a  time  when  all  the  energies 
of  the  country  should  he  devoted  to  carrying  on  the  war,  that  it  is 
proper  for  it  to  expend  the  large  sums  necessary  to  have  a  revalua- 
tion of  its  properties.  Such  a  revaluation  would  cost  the  com- 
pany in  excess  of  $50,000,  The  company,  therefore,  without 
waiving  its  right  at  some  future  and  more  proper  time  to  raise 
the  question  of  the  valuation  of  its  property  before  the  Commis- 
sion, and  to  ask  for  a  rate  based  on  a  proper  valuation,  now  con- 
fines itself  to  asking  that  the  Commission,  in  view  of  the  emer- 
gency created  by  the  war,  enter  an  order  increasing  the  company's 
maximum  rates,  for  the  period  of  the  war  and  a  reasonable  time 
thereafter,  to  such  extent  as  may  be  necessary,  that  the  company 
may  meet  the  increased  cost  of  producing  gas  (generating  elec- 
tricity) resulting  from  the  war,  and  that  the  net  earnings  of  the 
company  may  remain  as  they  were  prior  to  the  war." 

Thb  Polict  of  the  CouMmsioiT  AS  TO  "  EuBBOESCT  Belief  " 
FOE  Utilities,  Within  Lawful  Limits,  Dueinq  the  Wab 
I  fully  share  the  view,  several  times  expressed  by  this  Com- 
mission, that  conditions  caused  by  tiie  war  may  necessitate  rate 
readjastments  in  various  instances,  as  a  sheer  matter  of  conserving 
and  continuing  absolutely  essential  public  service  of  heat,  light, 
transportation,  power  and  communication.  Each  application  for 
such  a  readjustment  must,  of  course,  be  considered  on  its  own  sep- 
arate and  individual  merits.  When  a  change  in  rate  is  imper- 
ative, it  is  important  that  the  means  be  available  of  making  the 
readjustment  as  expeditiously  and  economically  as  the  facts  war- 
rant, without  in  any  way  binding  either  the  companies,  the  con- 
sumers, or  the  Commission,  as  to  the  action  which  will  be  taken 
when  conditions  are  again  normaL 

It  was  from  this  point  of  view  and  with  this  purpose  in  mind. 
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I  take  it,  tluit  this  Oommissiou  unaoimouBly  approved,  on  June  1, 
1918,  the  memorandum  prepared  by  CommisBioner  Hubbell,  now 
chairman  of  the  Commiaeiou,  in  which  be  pointed  out  the  general 
principles  and  possible  procedure  to  be  followed  in  the  hearing 
and  determination  of  these  and  substantially  similar  applications. 
Becognizing  that  under  normal  conditions  an  application  by  a 
public  utility  corporation  for  a  rate  advance  would  ordinarily 
involve  an  appraisal  of  the  company's  property,  with  the  delay, 
expense  and  diversion  of  labor  and  skill  inevitably  incident  thereto, 
it  therefore  seemed  advisable  to  consider  whether  under  eziBt- 
ing  war  conditions,  such  a  revaluation  might  not  practically  be 
avoided  and,  at  the  same  time,  justice  be  done  nevertheless  to 
both  the  corporation  and  its  consumers. 

That  memorandum  stated  the  Commission's  conclusions  upon 
the  whole  matter  of  "emergency  relief  to  utilities"  as  follows: 

"  OeneraUy,  however,  where  (1)  no  change  in  relations  between 
classes  of  consmnera  or  localities  is  concerned;  (2)  the  increase 
is  asked  for  to  cover  only  a  temporary  and  emergency  period, 
approximating  the  duration  of  the  war  or  less;  and  (3)  the 
increase  is  asked  for  to  cover  only  ike  elimination  of  a  current 
deficit  in  operating  expenses  or  at  most  the  continued  earning  of 
some  part  of  the  fair  and  reasonable  return  ordinarily  earned  by 
the  particular  company  in  normal  times,  it  ia  not  believed  that 
the  Commission  need  enter  upon  a  regular  rate  proceeding,  with 
a  reappraisal  of  the  corporate  property. 

"  Except  where  substantial  reason  appears  for  belief  that  a 
public  utility  company  is  currently  earning  more  than  a  reason- 
able return  upon  its  investment  outlay,  I  am  of  the  opinion  that 
the  Commission  may  well  refrain  from  conducting  rate  cases  in 
the  usual  formal  fashion,  during  the  period  of  the  war,  and  may 
preferably  devote  itself,  within  the  limits  of  its  del^ated  powers, 
to  the  ascertainment  of  the  relief  necessarily  to  be  granted  for  the 
war  period,  to  prevent  the  breaking  down  of  public  utility  service 
and  lasting  detriment  to  public  utility  property.  Except  where 
substantial  reason  for  a  contrary  course  appears,  I  am  of  the 
opinion  that  the  Commission  need  not,  in  awarding  emei^ency 
relief  for  the  limited  period,  Inquire  fully  into  the  normal  T«laa- 
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tion  of  the  corporate  property  or  try  to  ascertain  rofcetter  th« 
existing  rates  have  ordmarUy  yielded  more  or  leas  than  a  reason- 
able return  upon  that  value.  Rates  in  force  by  legislative  fiat  w 
Commiaaion  order  are  premanptively  reasonable,  presumptively 
neither  too  hi^  nor  too  low;  and  by  the  same  presomption,  the 
quantum  of  return  allowed  thereby  is  neither  too  large  nor  too 
small.  In  (he  absence  of  facts  definitely  negativing  this  pre- 
sumption, the  Commission  may  well  act  upon  it,  in  alFording 
relief  for  the  period  of  the  war,  and  reserve  the  more  complete 
inquiry  until  normal  conditions  come  again. 

"  The  questions  to  be  considered  in  determining  the  merits  of 
applications  sucli  as  those  of  the  Queens  Borough  Qas  and  Electric 
Company,  now  before  the  Commission,  will,  in  my  judgment,  be 
primarily  these: 

"(1)  la  an  increase  in  the  rates  ehargeahle  by  the  company 
necessary  to  cover  operating  expenses  and  necessary  fixed  chargesf 
Is  an  increase  in  rates  for  the  war  period  necessary  to  prevent  a 
prohahle  impairment  of  the  service  and  property  and  a  destruc- 
tion of  the  credit  of  the  enterprise?  Is  an  increase  in  rates 
needed  to  overcome  inroads  made  by  advanced  operating  costs  or 
diminished  patronage,  and  to  allow  to  the  utility  an  income  no 
greater  than  that  earned  by  the  utility  before  the  war !  In  deter- 
mining what  action  should  be  taken  in  pursuance  of  the  answers 
to  these  questions,  allowance  will  of  course  he  made  for  the  fact 
that  public  utility  companies,  no  less  than  other  corporations  and 
individuals,  must  bear  their  share  of  the  burdens  of  the  war  and 
sustain  some  loss  of  income  without  flinching. 

"(2)  What  increase  in  income  would  probably  result  from  the 
proposed  emergency  increase  in  rates  ? 

"(8)  What  method  shall  be  followed  in  making  provision  for 
increased  rates  and  revenues  ?  Will  the  method  proposed  by  the 
company  operate  fairly  as  between  localities  and  between  different 
classes  of  consumers? 

"  (4)  What  conditions  and  saf^nards  should  be  required  of 
the  company,  precedently  to  a  grant  of  emergency  relief,  in 
ordtt  to  assure  the  conserving  of  the  corporate  property  and  its 
adequate  ministration  to  war-time  needs  t  " 
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As  stated  in  the  memoriuidum,  the  bases  so  outlined  were  at 
that  time  looked  upon  as  tentatiTe  only,  and  criticism  thereof 
by  the  company,  its  consumers  (some  of  whom  appeared  in 
person),  or  representatives  of  interested  civic  organizations,  waa 
invited.  No  considerable  criticism  or  adverse  comment  was 
developed,  and  I  find  no  reason  for  doing  otherwise  than  dispos- 
ing of  the  matter  along  the  lines  indicated  in  that  memorandum. 
I  am  of  the  opinion,  however,  that  any  present  suggestion  that, 
under  the  above-quoted  outline  of  fundamentals,  this  company 
should  be  presently  granted  an  increase  in  either  its  gas  or  its 
electric  rates,  proceeds  from  a  failure  to  analyze  fully  the  facts 
as  to  the  company's  condition  or  a  failure  to  comprehend  the 
essential  eritena  and  purposes  of  "  emergency  relief  "  as  aI>ove 
set  forth. 

Do  THE  Facts  Show  This  Compahy  to  be  Withih  the  Catb- 
GOBy  OF  Those  ErrriTLKo  Now  to  "  Emebgency  Relief  V 
Before  any  question  of  the  extent  or  scope  of  the  rate  increases 
to  he  allowed  this  or  any  other  company  arises  and  need  be 
discussed,  the  first  question  is  whether  the  particular  company 
comes  within  the  category  of  those  entitled  to  a  readjustment  in 
rates  on  an  emetgency  basis.  Each  company  and  each  operating 
and  financial  situation  must  be  considered  on  its  own  merits  in 
this  respect.  I  am  not  of  the  opinion  that  this  company  has  shown 
itself  yet  within  the  category  of  companies  entitled  to  claim  that 
conditions  warrant  changes  in  their  rates,  cm  a  basis  less  formal 
than  a  regular  rate  proceeding. 

Emergency  increases  are  granted  only  to  enable  a  company  to 
meet  a  genuine  emergency.  A  public  utility  company  is  not 
entitled  immediately  and  almost  automatically  to  raise  Its  rates  as 
fast  and  as  far  as  operating  coats  go  up,  merely  because  costs  have 
gone  up,  any  more  than  the  company  voluntarily  and  automatically 
decreases  its  rates  as  fast  and  as  far  as  costs  go  down.  The 
level  and  trend  of  rates  should  follow  and  generally  conform  to  the 
level  and  trend  of  prices  —  anything  else  is  disadvantageous  to 
the  public,  as  well  as  to  the  company,  but  a  company  is  not  • 
entitled  to  "  emergency  relief,"  to  preserve  a  guanium  of  "  before- 
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tb&-war  "  return,  if  that  return  has  been  or  is  ezceasive,  or  if  the 
company's  rates  have  been  soch  as  to  permit  it  lately  to  accumulate 
Borplnses  or  onwarranted  reserree,  which  may  first  be  drawn  upon 
before  its  SCTviees  or  finances  can  be  said  to  be  in  danger.  A  com- 
pany is  not  entitled,  after  having  charged  such  rates  in  the  past 
that  its  capital  account,  property  or  assets  have  been  built  up  by 
the  taking  of  raceesive  sums  from  customers,  to  complain  and  seek 
ffinergency  relief  merely  because  its  rates  temporarily  fail  to 
continue  its  past  rate  of  return,  including  a  return  on  funds  col- 
lected from  consomme  and  accumulated  in  some  guise  of  capital, 
property  or  reserves.  Public  utility  companies,  like  other  cor- 
porations and  individuals,  must  to  some  extent  "take  the  lean 
(years)  with  the  fat,"  and  "  bear  some  loss  of  income  in  war-time 
without  flinching  and  without  claim  of  right  to  the  immediate 
restoration  of  a  full  return." 

What,  then,  has  been  the  course  of  this  company,  and  wind  the 
financial  results?  Has  it  apparently  been  earning  an  exceesive 
return  or  building  up  its  property  and  reserves  at  the  expense  of 
its  consumers  f  If  its  past  returns  do  not  appear  moderaie  and 
reasonable,  on  their  face,  this  Commission  has  no  ri^t  or  reason 
to  increase  the  company's  rates,  on  leas  than  full  proof  and  formal 
revaluation. 

The  record  covers  the  operating  results  of  1914-1917  inclusive, 
and  presents  estimates  for  1918.  According  to  the  company's 
exhibits,  the  net  returns  above  operating  costs  were  as  follows: 

Gw  EhtAneHy  Total 

1914 $77,011  26  »125,132  07  $202,143  33 

1915 70,562  10  146,096  99  216,659  09 

1916 70,061  43  139,185  46  209,246  89 

1917 86,118  28  93,718  16  129,83144 

1918  (Estimated 

defiteit...  38,818  18  46,746  43  7,933  25 


The  foregoing  are  the  company's  figures,  after  including  as 
operating  cost  very  excesaive  allowances  for  depreciation  and 
workmen's  compensation  and  public  liability,  which  have  gone 
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into  the  building  up  of  big  reserveB.  It  also  includes  interest  <m 
consumers'  deposits,  which  should  properly  be  regarded  as  a  return 
on  investraent  and  not  as  an  operating  cost  Whatever  has  come 
out  of  operating  costs,  by  way  of  an  excessive  unwarranted  reserve, 
has  operated  for  the  company's  boiefit,  and  should  be  taken  into 
account  in  scrutinizing  the  genuineness  of  the  present  ^nergency. 
The  extent  of  these  accumulations  I  will  later  discuss,  but  at 
this  point  I  may  present  percentages.  As  to  depreciation  and 
workmen's  compensation,  the  record  shows  clearly  that  the  com- 
pany's allowance  has  been  excessive.  For  depreciation,  the  charge 
has  been  twenty  cmts  per  1,000  cubic  feet  of  gas  made,  and  one 
and  one-half  cents  per  kilowatt  hour  of  electricity  grakerated,  less 
actual  costs  of  repairs.  Without  trying  to  fix  a  conclusive  figure, 
an  adequate  chai^  would  have  been  ten  cents  per  1,000  cubic  feet 
of  gas  sold  and  three-quarters  of  a  cent  per  kilowatt  hour  of  elec- 
tricity sold.  For  workmen's  compensation,  the  average  annual 
charge  for  gas  and  electricity  has  been  $21,000,  against  the  avCTage 
actual  outlay  of  cost  of  only  $6,237.22.  The  allowance  has 
amounted  to  about  two  and  one-half  cents  per  1,000  cubic  feet  of 
gas  sold  and  three-tenths  of  a  cent  per  kilowatt  hour  of  dectricity 
sold,  whereas  an  adequate  allowance  would  have  been  one-half 
cent  for  gas  and  five  one-hundredtbs  of  a  cent  for  electricity,  which 
is  suiBcient  to  cover  all  actual  costs,  and  a  liberal  allowance  for 
variations  and  contingencies. 

Making  these  proper  readjustments  as  to  the  amounts  to  be  set 
(tside  for  depreciation  and  workmen's  compensation  and  for 
interest  on  consumers'  deposits,  we  have  the  following  revised 
figures  as  repreeenting  the  company's  actual  earnings,  over  and 
above  operating  costs,  available  as  its  return  on  the  operating 
property : 

Ou  GlMtrldtj  Total 

1914 $87,346  52  $130,656  02  $217,902  54 

1915 104,803  62   170,676  96  275,480  58 

1916 104,440  56   176,791  43  281,231  99 

1917 71,786  48  128,460  61   200,246  09 

1918  (estimated)..     5,680  51   87,868  58   93,549  09 
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For  1918,  tlie  forcing  figures,  as  stated,  include  the  com- 
pany's estimate  of  the  increase  in  labor  and  material  costs,  and 
show  the  revenues  at  exisUng  rates.  There  is  reason  for  bdieving 
that  the  company's  estimates  of  the  1918  increases  in  cost  are 
excessive^  and  I  shall  analyze  some  of  these  phases  presently. 
Some  obvious  errors  in  computation  are,  however,  presented.  In 
the  computation  of  oil  and  coal  costs,  no  allowance  was  made  for 
the  quanti^  on  hand  when  the  prices  were  advanced.  For  exam- 
ple, the  price  of  gas  oil  was  increased  about  June  twentieth  from 
seven  and  three-quarter  cents  to  eight  and  seventy-seven  onehun- 
dredths  cents  pet  gallon;  thereafter  the  entire  estimate  of  oil  to 
be  consumed  was  computed  at  the  higher  price,  without  regard  to 
the  supply  on  hand  purchased  at  seven  and  onequarter  cents  or 
less  per  gallon.  Labor  costs  were  increased  by  1 5  per  cent,  when 
for  the  first  five  months  it  was  only  about  6  per  cent.  It  seems, 
therefore,  that  while  the  company's  estimates  may  be  realized  or 
perhaps  surpassed,  they  are  probably  higher  than  the  year  1918 
will  bring  forth. 

But,  taking  the  costs  for  1918  as  presented  by  the  company, 
with  adjustments  for  workmen's  compensation,  depreciation  and 
interest  on  consumers'  deposits,  the  net  operating  returns,  as  above 
stated,  show  very  substantial  proportions.  Do  they  appear,  on 
their  face,  reasonable  and  moderate,  or  do  they  indicate  past  earn- 
ings of  excessive  proportions?  To  determine  with  certainty  and 
finality  the  adequacy  of  a  gross  return  requires  at  least  a  substan- 
tial knowledge  of  the  amount  of  the  investment,  and  the  company 
has  avoided  that  basis  of  scnitiny.  In  the  absence  of  even  approxi- 
mate investment  figures,  however,  no  unwarranted  general  assump- 
tion should  be  made  in  support  of  an  increase  in  rates.  The  com- 
pany's claim  that  its  pre-war  return  was  presumptively  reasonable 
and  should  be  maintained,  impresses  me  without  merit,  on  the  face 
of  the  facts  herein  set  forth.  The  burden  of  proof  that  an  increase 
in  rates  is  necessary  rests  definitely  on  the  company;  no  increase 
should  be  granted  on  an  emergency  basis  unless  it  is  shown  to  be 
both  warranted  and  necessary,  and  persuasive  proof  has  not  been 
presented.  ' 
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The  return  for  gas  ia  1917  was  considerably  lees  tban  during 
the  preceding  years,  but  fttill  amounted  to  $71,786.  This  web 
equivalent  to  a  7  per  cent  return  on  a  value  of  $1,025,000. 
Is  tbere  proof  that  the  company's  investment  outlay  in  its  gas 
business  exceeds  that  figure!  Not  in  this  record.  If,  however, 
the  1917  return  may  be  considered  reasonable,  then  certainly  the 
profits  of  the  preceding  years  were  excessiva  If  so,  should  they 
not  be  applied  now  against  any  deficiency  in  return  in  1918,  if 
there  should  prove  to  be  such  deficiency  1  The  company  is  entitled 
to  only  a  fair  average  annual  return  and  no  more.  I  find  no  con- 
vincing proof  that  such  a  fair  average  will  not  have  been  obtained, 
even  with  1918  and  1919  included  in  the  accounting. 

If  the  company  has  failed  to  establish  the  necessity  of  an 
increase  in  gas  rates,  it  has  succeeded  much  less  in  showing  the 
necessity  of  an  increase  in  electric  rates.  In  1917,  the  return 
was  $128,460.  What  reason  is  there  for  believing  this  to  be  inade- 
quate i  It  represents  7  per  cent  upon  $1,835,000.  What  evi- 
dence ia  there  for  assuming  that  this  is  not  considerably  more  than 
the  investmait?  But  if  the  1917  return  waa  adequate,  clearly 
the  profits  of  the  preceding  years  have  been  inordinate.  Ought 
th^  not  first  to  be  taken  into  account  before  an  increase  in  rates 
is  ordered  on  a  plea  of  present  emergen^! 

Ketbhn  attd  Fixed  Chaboxs 
Li^t  may  be  thrown  upon  the  matter  by  a  comparison  of  the 
total  net  return  realized,  with  the  amount  of  the  interest  and  oth«r 
fixed  charges: 

ExMurf 
Tstum  over 
RetuTD  F1i«d  chMfW  fe'ed  cbftrges 

1914 $217,902  54  $131,507  73   $86,394  81 

1915 276,480  68  134,761  85   140,718  73 

1916. 281,231  99   135,551  57   145,680  42 

1917 200,246  09   147,225  09    53,02100 

1918  (Estimated)..    93,549  09   165,000  00   71,450  91 

Total  ...' $1,068,410  29  $714,046  24  $354,364  05 
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This  showE  that  even  in  1917  the  net  return  exceeded  the  fixed 
charge  b^  $63,021,  while  for  the  entire  period  the  excess  was 
$354,364.  Should  not  much  of  thi»  excess  be  treated  now  as 
accumulated  against  possible  deficiencies  in  "  lean  "  years  f  The 
company  haa  no  right  to  absorb  the  bi^  return  of  many  pros- 
perous years  and  then  come  to  the  Commission  for  an  increase  in 
rates,  the  moment  it  experiences  a  single  "  lean  "  year. 

Certainly  in  such  a  case  no  increase  should  be  granted  withoat 
positive  proof  of  necessity.  But  what  is  the  disclosed  necessity  ! 
There  is  nothing  to  show  that  the  company  will  be  treated 
unjustly  or  suffer  seriously  if  a  presoit  increase  rate  is  withheld. 
For  1918,  it  is  true,  the  return  at  the  present  rates  will,  by  the 
company's  estimates,  be  less  than  the  fixed  charges  by  171,450 
(return  $93,549  and  fixed  charges  $165,000).  But  in  the  com- 
putation of  this  return,  $71,660  is  recognized  as  validly  set  aside 
for  depreciation,  and  there  is  no  evidence  that  any  such  amount 
will  be  actually  needed  for  renewals  of  property.  The  record 
shows  that  no  important  retirements  are  expected  to  be  made  is 
the  near  futnre.  The  cash  iUowed  in  the  computation  for  depre- 
ciation can,  therefore,  be  used  for  the  payment  of  interest  under 
proper  safeguards,  approved  by  the  Commission,  for  the  emer- 
gency. This  does  not  mean  that  the  charges  to  operating  expenses 
for  depreciation  reserve  should  be  omitted,  but  simply  that  the 
reserve  cash  set  aside  for  depreciation  may  temporarily  be  nsed 
for  other  necessary  payments.  If  the  depreciation  reserve  be 
used  to  meet  fixed  charges,  the  company  will  have  available  in 
1919  enough  cash  to  meet  all  necessary  payments. 

Of  the  fixed  charges  estimated  for  1918,  about  $63,241  are 
incurred  on  account  of  floating  indebtedness  of  the  company 
amounting  to  more  than  $1,000,000.  Unless  this  floating  indebt- 
edness is  represented  by  capital  assets,  there  would  be  no  justifica- 
tion for  providing  out  of  the  rates  a  return  which  cotdd  be  nsed 
to  pay  such  fixed  charges.  No  claim  is  made  by  the  petitioner 
that  these  fixed  charges  should  be  included  in  the  operating 
expoises.  For  a  company  having  a  plant  and  business  no  greater 
than  those  of  the  Queens  Borough  Gas  and  Electric  Company,  the 
StA-a  Dkpt.  Bxft.— Vto.  17        IB 
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carrying  of  eo  large  a  floating  indebtedness  for  a  continuously  long 
period  demands  very  strong  justification.  The  capitalizability  of 
this  indebtedness  has  never  been  passed  upon,  and  of  course  has 
never  been  sanctioned  by  the  Commission,  since  no  application 
has  been  submitted  to  this  Commission  for  the  authorization  •>{ 
the  issuance  of  evidence  of  indebtedness  for  a  period  of  more 
Than  twelve  months.  The  indebtednesses  have  been  incurred  and 
renewed  for  periods  of  twelve  mouths,  so  that  they  have  not  become 
subject  to  the  prerequisite  review  by  the  Commission  as  in  the  case 
of  indebtedness  for  a  period  Icmger  than  twelve  months.  Under 
the  circumstances,  the  record  in  these  proceedings  is  lacking  in 
evidence  concerning  the  propriety  of  this  fioattng  indebtedneos  and 
the  fised  charges  thereon  which  are  to  be  met  by  additional  teve- 
naes  secured  through  emergeaisy  relief. 

Patmbnt  of  Bbobht  Divideitm 
There  is  another  aspect  which  should  be  given  consideration. 
Before  1&16  the  company  never  paid  dividends  on  its  capital 
stock.  In  1916  it  paid  $100,000,  and  in  1917,  $80,000.  The 
1916  payment  may  have  been  warranted,  according  to  conditions 
as  they  appeared  then,  despite  the  European  War;  but  in  1917 
present  conditions  were  already  having  their  effect.  The  profits 
in  1917  may  have  been  high  enough  to  pay  the  dividends,  but  the 
United  States  was  then  at  war  and  the  advance  in  prices  and  costs 
had  begun.  Under  these  circumstances,  no  doubt  the  directors 
foresaw  the  probable  shrinkage  in  income  in  1918,  but  after  pay- 
ing $80,000  dividends  on  stock  in  1917,  the  company  almost 
immediately,  when  the  rising  costs  actually  began  to  pinch, 
began  to  raise  the  hue  and  cry  of  an  emergency.  If  an  tmetgency 
was  so  near,  why  the  stock  dividend  ?    Was  it  earned  ! 

As  to  these  dividends  on  stock,  it  may  he  further  said  that  the 
data  available  to  the  Commission  indicate  that  the  capital  stock 
of  this  company  represents  no  investment  in  property  used  in  the 
public  service.  In  the  1910  appraisal  it  appeared  that  the  bonds 
outstanding  and  the  current  indebtedness  of  the  company  exceeded 
the  fair  value-  of  the  property  by  about  $500,000.    Thofl  even  the 
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bonds  do  not  altogether  repreeent  investment  in  property.  Com- 
missioner Maltbie's  opinion  in  1911,  in  Case  No.  1225,  showed 
that  upon  the  consolidation  in  1902,  $2,000,000  of  bonds  were 
issued  to  replace  $400,000  of  old  bonds.  There  was,  therefore, 
an  OTerissue.  due  merely  to  the  consolidation  of  the  properties, 
amounting  to  $1,600,000.  In  view  of  this  fact,  it  would  seem 
particularly  doubtful  whether  the  1916-1917  dividend  paymejitB 
on  the  stock  were  warranted.  Why  did  the  directors  in  1917  pay 
out '$80,000  in  dividends  to  stockholders,  in  view  of  the  emergeinej 
and  the  company's  claim  of  probability  that  in  1918  the  eamiuga 
would  not  be  snffieieat  to  meet  fixed  charges  t 

Ths  Compamy's  Fbobablb  Percebtaob  of  Rbtdbm 
In  passing;  upon  these  applications  for  "  emergency  rdirf,"  in 
direct,  summary  and  somewhat  informal  way,  the  Commisaion  has 
no  right  or  reason  to  ignore  facts  known  to  it,  and  disclosed  by  its 
own  records.  Upon  the  facts  to  which  I  have  referred,  this  com- 
pany does  not  seem  prima  facie  entitled  to  "  emergency  relief;" 
ita  paat  return  does  not  appear  moderate  and  reasonable  on  its  face. 
Owing  to  the  ctanpany's  insistent  attitude  the  present  record 
does  not  contain  an  inqniry  as  to  the  value  of  the  company's  prop- 
erty for  rate  purposes,  but  I  believe  I  am  warranted  in  subjecting 
the  company's  past  and  present  net  returns  to  scrutiny  in  the  light 
of  the  company's  own  reports  to  the  Commission  since  December 
31,  1910,  showing  its  additions  to,  and  withdrawals  of,  proper^ 
from  capital  account  The  company's  own  figures  of  its  actual 
outlay  and  investment  taken  in  connection  with  the  Commission's 
complete  appraisal  of  its  property  as  of  December  31,  1910, 
together  with  a  reasonable  allowance  for  depreciation,  will  give 
a  figure  1^  which  the  company's  net  retams  may  be  scrutinized. 
I  do  not  undertake  to  say  that  the  resultant  figure  should  be  taken 
with  any  finality  as  a  fimding  of  value^  but  it  would  have  an  ohvi- 
ousvalue  as  a  criterion  in  admeasuring  thecompany's  net  return 
upon  its  unimpaired  investment. 

■Such  an  analysis  leads  to  the  following  very  striking  results, 
covering  the  seven  years,  1911  to  1917,  both  indusive: 
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Cos  Department 

InvMtment 

1911 «8ri,944  46 

1912 988,109  91 

1913 1,214,852  78 

1914 1,394,614  38 

1915 1,436,610  2r 

1916 1,449,186  30 

1917 1,481,714  42 

Electric  Department 

iDvcBtirent 

1911 :  $794,234  33 

1912 838,462  68 

1913 870,493  79 

1914 908,346  58 

1915 945,477  02 

1916 983,509  15 

1917 1,238,713  76 

Both  Departments 

InvtstmcDt 

1911 »1,666,178  79 

1912 1,826,572  49 

1913 2,085,146  65 

1914 2,302,960  96 

1916 2,380,988  19 

1918 2,432,675  46 

1917 2,720,428  18 


lUtc 

Retnni 

percent 

$72,818  89 

8.35 

33,157  89 

8.36 

101,432  57 

3.36 

87,346  52 

6.26 

104,803  82 

7.30 

104,440  58 

7.20 

71,786  48 

4.84 

RaU 

Return 

percent 

$120,916  67 

15.2 

134,745  49 

16.0 

132,085  60 

15.1 

130,656  02 

14.3 

170,676  96 

18.0 

176,791  43 

17.9 

128,460  61 

10.3 

Rkte 

Return 

percent 

$193,732  46 

11.6 

187,903  38 

9.19 

233,518  17 

11.1 

217,903  64 

9.46 

275,480  68 

11.5 

281,231  99 

11.6 

200,246  09 

7.36 

In  the  foregoing  statement,  the  starting  point  was  the  Commis- 
Bion'fl  appraisal  of  1911,  with  nn  adjustment  for  each  year  for 
the  additions  and  withdrawals  reported  by  the  company,  and  a 


DigilizeflbyGoOgle 


Complaint  op  Qdeews  Bobouoh  G.  &  El.  Co.         277 

Public  SerriM  CommisMon,  First  District  [Vol.  17] 

deduction  for  depreciation  based  upon  ten  cents  per  1,000  cubic 
feet  of  gas  oold  and  three-fourths  of  a  cent  per  kilowatt  hour 
electricity  sold.  The  revenue  and  operating  coats  were  com- 
puted on  the  same  basis  as  in  the  previous  statements  of  net 
return,  with  proper  allowance  for  workmen's  compensation  and 
depreciation. 

Thb  Company's  Accumulation  at  the  Expense  op  Its 
consuhees 

As  bearing  upon  the  genuineness  of  the  company's  plea  of  its 
emergency  and  its  claim  that  it  must  have  instantaneous  relief 
from  increased  costs,  I  wish  to  analyze  briefly  just  what  the  com- 
pany has  been  doing  and  just  how  it  has  derived  the  total  quantity 
of  property  on  which  it  asserts  that  it  must  earn  a  return,  even 
in  war-time. 

For  about  ten  years  past,  the  company  has  been  setting  aside 
iwenty  cents  for  every  thousand  cubic  feet  of  gas  manufactured 
by  it  —  more  than  twenty  cents  for  every  one  dollar  and  fifteen 
cents  collected  by  it  for  gas  sold.  It  has  likewise  set  aside  one 
and  one-half  cents  for  every  kilowatt  hour  of  electricity.  Both 
of  these  reserves  have  been  charged  to  operating  expenses^  and  so 
taken  out  before  the  return  is  computed.  Out  of  the  sums  so 
obtained  the  company  has  paid  for  current  repairs,  and  haa 
carried  the  balance  in  the  account  entitled  "  accrued  amortization 
of  capital,"  nominally  or  supposedly  to  be  used  eventually  to 
meet  property  retired  because  of  age,  obsolescence  or  inadequacy. 
This  has  meant  a  deduction  and  reserve,  for  depreciation  alone,  of 
about  seventeen  cents  per  1,000  cubic  feet  of  gas  sold,  and  of  one 
and  one-fourth  cents  per  kilowatt  hour  of  electricity  sold.  In 
this  amortization  reser\'e,  which  is  not  represented  by  any  specific 
fund  but  is  embodied  in  the  company's  property,  there  is  now 
$664,661.39,  which  is  made  up  of  the  following:  Electric  depart- 
ment, $34:3,414;  gas  department,  $321,247.39. 

This  amount  has  been  accumulated  since  1908  —  $389,000,  or 
over  58  per  cent  of  the  entire  amount,  hfU)  been  accumulated 
siww  Jimuary  1,  19U, 
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Another  item  used  for  a  similar  purpose,  in  disr^ard  of  the 
promptings  of  actual  experience,  covers  workmen's  compensation 
and  public  liability  insurance.  The  company  does  not  insure 
with  the  State  insurance  fund  or  with  the  stock  insurance  com- 
panies. It  undertakes  to  protect  itself  against  its  own  losses  for 
both  kind  of  liability  by  carrying  its  own  risks.  The  company 
has  been  reserving  each  month  very  substantial  sums  to  meet  the 
actual  costs,  including  workmen's  compensation  and  public 
liability  awards,  expenses  of  the  medical  and  claim  departments, 
and  other  actual  outlays  connected  with  this  special  risk.  The 
following  shows  the  annual  reservations  made  for  1915,  1916 
and  1917,  as  compared  with  costs  actually  incurred  and  the  annual 
accumulation  of  the  reserve : 

AmquiuU- 
(ion  of 
ChugM  to  oparating  eipaww 


r-      -» 

diiigta 

Ou 

Total 

Aetoaleorti 

1915 

»9,000 

$9,000 

$18,000 

«2,C21  43 

$1S,47867 

itfie 

9,800 

H.400 

24,000 

1,747  16 

22,252  84 

191T 

S,400 

12,800 

21,000 
$63,000 

088  83 

20,031  37 

Tot»I  .... 

•27,000 

$38,000 

$6,237  22 

167,782  78 

Average  .. 

9,000 

12,000 

21,000 

1,746  74 

19,254  26 

The  total  allowance  for  the  three  years  has  been  $63,000,  while 
the  actual  cost  has  amounted  to  but  $5,237.22,  leaving  an  accumu- 
lation of  $57,762.78  in  the  reserve  account  and  the  record  shows 
that  the  present  reserve  now  amounts  to  about  $68,000.  The 
average  actual  cost  per  year  has  been  a  little  over  $1,700  against 
an  average  charge  to  operating  expenses  of  $21,000.  It  is  no 
doubt  sound  business  policy  for  the  company  to  set  aside  con- 
siderable reserve  for  self-insurance  to  meet  the  variations  in 
actual  expenditures  from  year  to  year,  but  in  a  proceeding  of 
this  character  it  is  not  fair  to  the  present  consumers  to  charge 
operating  expenses  with  the  large  amounts  which  the  company 
desires. 

The  company's  allowance  for  workmen's  compensation  and 
public  liability  has  amounted  to  about  two  and  one-half  centB  on 
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tnvry  1,000  cubic  feet  of  gas  acid  and  to  about  three-tenths  of  a 
cent  on  every  kilowatt  boor  of  electricity,  thus  resulting  in  an 
additional  unwartanted  charge  for  gaa  of  two  cents  per  1,000 
cubic  feet  sold  and  for  electricity  of  one-quarter  of  a  cent  per 
kilowatt  hour  sold.  A  charge  of  one-half  cent  per  1,000  cubic 
feet  of  gas  sold  and  five  one-hundreths  of  a  cent  per  kilowatt 
hoar  sold  for  electricity,  will  almost  certainly  he  suiBcient  for 
this  purpose. 

The  bearings  of  the  whole  matter  of  course  are  that,  over  and 
above  the  figures  set  forth  by  it  as  its  fair  return,  a  company 
whose  total  property  is  worth  little,  if  any,  more  than  $2,T00,O00, 
has  taken  approximately  $447,000  from  its  consumers  during  the 
past  ihree  years  as  "  reserves,"  over  and  above  its  actual  outlays 
for  the  purpose  indicated.  The  total  "  reserves  "  of  the  company 
for  these  purposes  now  aggregate  $733,000,  or  between  one-fourth 
and  one-third  of  the  total  investment  value  of  the  electric  and  gas 
properties  of  the  company. 

The  sums  thus  taken  from  the  consumers  of  the  company,  over 
and  above  fair  reserves  for  these  purposes,  are  not  kept  in  any 
separate  fund,  but  are  mingled  in,  and  become  a  part  of,  the 
property  of  the  company,  on  which  it  claims  a  right  to  earn  a 
return.  Having  thus  so  largely  built  up  its  property  and  busi- 
nees  by  excess  moneys  collected  from  consumers,  rather  than 
moneys  contributed  by  its  investors,  can  it  be  said  that  "  a  lean 
year  "  or  two  brings  a  genuine,  meritorious  emergency  i 

In  Conclusion 
From  the  foregoing,  I  think  it  is  clear  that  no  "  emergency," 
in  any  real  or  legitimate  sense,  ctmfronts  this  company,  entitling 
it  to  demand  a  sharp  increase  in  either  its  gaa  or  electric  rates, 
because  of  the  war-time  period  and  war-time  costs.  This  com- 
pany can  be  in  no  proper  jeopardy,  as  to  its  operating  expenses, 
fixed  charges,  upkeep  of  property,  or  the  maintenance  of  its 
service  at  normal  operating  efficiency.  Before  the  company 
demands  "  emergency "  increase  in  its  present  rates,  it  ^ould 
"level  off,"  average,  and  abaoib  its  excesaive  earnings  and 
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reserves  of  recent  years.  The  "  fat "  of  those  past  years  must 
serve,  in  the  first  instance,  to  carry  it  through  the  "  lean  "  years 
of  the  uncertain  present.  Sums  unwarrantedly  taken  from  oper- 
ating revenues  and  paid  out  as  dividends  on  over-capitalization 
or  put  into  the  property  with  only  a  nominal  book-entry  as 
"  reserved,"  should  first  be  utiliBed  in  meeting  the  charges  of  the 
emergency  period,  before  demand  is  made  for  higher  rates  and 
larger  revenues.  This  company  has  no  right  or  reason  to  claim 
that  it  is  confronted  with  any  real  extremity  or  "  eraei^ency." 

These  considerations  would  impel  me  to  a  denial  of  the  pend- 
ing applications  at  this  time,  without  prejudice  to  their  renewal, 
should  a  real  emergency  come  into  existence  as  to  this  company, 
and  without  prejudice,  of  course,  to  the  presentation  by  the  com- 
pany of  complaints  seeking  an  increase  in  rates  on  the  accustomed 
basis.  All  that  is  now  denied  is  an  increase  on  an  "  emergency 
basis."  The  company  has  failed  to  bring  its  situation  within  the 
operation  of  the  general  principles  and  policy  declared  by  this 
Commission. 

Whitney  and  Hervey,  Commissioners,  concurring;  Hubbell, 
Ohainoan,  and  Ordway,  Commissioner,  dissenting. 


In  the  Matter  of  the  Application  of  Intebbobouoh  Kapid 
Tramsit  Company  for  Authority  to  Issue  and  Dispose  of 
$39,416,000  Face  Amount  of  Three-year  7  Per  Cent  Notes 

Case  No.  2306 
(Public  Swice  Commisuon,  First  District,  eept«mber  S,  I91B) 

Older  modifyiiiK  a  pnrions  otdei  of  the  Commluion,  nude  and  filed  herein  and 
d«t»d  July  A3,  igiS,  wltli  iMpect  to  tbe  convemon  of  certain  notes  and 
the  Tsdemption  of  the  aaioe. 

The  Interborough  Rapid  Transit  Company  on  September  4,  IfrlS,  Aled 
ita  applieation  with  th«  Commisaion  asking  that  the  order  of  the  Coraraia- 
alou  made  and  filed  herein  and  dated  July  23,  1918,  be  changed  and 
modified  in  certain  particulars,  as  set  forth  in  the  petition,  with  raipect 
to  the  cwversion  of  certain  notee  and  the  redemption  of  the  sim«.    Tbv  - 
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Implication  waa  granted  by  the  Commission  and  the  Interborongli  Rapid 
TrKnsit  Company  wai  authorized  to  iuue  $30,416,000  face  value  of  prin< 
cipal  of  notes  of  said  company  aa  of  September  1,  1018,  maturing  Sep- 
tember 1,  lOSI,  bearing  interest  at  7  per  cent,  payable  Hemi-annually, 
secured  by  6  per  cent  bonds  of  tbe  Interborough  Bapid  Tranait  Com- 
pany issued  under  its  first  and  refunding  mortgage,  dated  March  iH, 
1913,  maturing  January  1,  1066,  ordered  by  ibis  Commisaion  to  be  issued 
under  its  orders  made  and  tiled  July  23,  lOlS,  tbe  permisBiou  granted 
being  for  the  purposes  and  under  the  reetrictiong  apeciflcally  set  forth 
in  the  order  herein. 

By  thk  Commission. — Application  having  been  received  from 
the  Interborough  Rapid  Transit  Company  by  its  petition  verified 
September  4,  1918,  praying  that  the  order  of  the  CommiBsion 
made  and  filed  herein  and  dated  July  23,  1918,  be  changed  and 
modified  in  certain  particulars  in  said  petition  set  forth,  wiUi 
respect  to  the  conversion  of  said  notes  and  the  redemption  of  the 
same,  and  it  appearing  to  the  Commission  that  said  order  should 
be  changed  as  hereinafter  set  forth,  it  is 

Ordered,  That  the  order  of  the  Commission  made  and  filed 
herein,  and  dated  July  23,  1918,  be  and  same  hereby  is  changed 
to  read  as  follows : 

Section  1.  Application  having  been  made  to  the  Public  Service 
Commission  for  the  First  District  by  Interborough  Rapid  Transit 
Company  by  its  petition  dated  and  verified  June  29,  1918,  as 
amended  July  19,  1918,  for  the  consent  of  the  Commission  to  the 
issuance  by  said  company  of  $39,416,000  face  value  of  7  per 
cent  notes,  dated  as  of  September  1,  1918,  maturing  September 
1,  1921,  convertible  at  any  time  up  to  within  thirly  days  of 
maturity,  and  thereafter  until  maturity,  provided  notice  of  elec- 
tion to  convert  and  the  date  thereof  be  given  at  least  thirty  days 
prior  to  maturity,  into  5  per  cent  bonds  of  said  company  at  87% 
per  cent  of  the  face  value  of  said  bonds,  the  issue  of  which  is 
claimed  to  be  necessary  for  purposes  in  said  petition  set  forth; 
and  a  hearing  having  been  duly  had  upon  said  petition  before  the 
Commission,  Hon.  Oscar  S.  Straus,  chairman,  Travis  H.  Whit- 
ney, Charles  S.  Hervey,  Frederick  J.  H.  Kracke  and  Charles 
Bnlkley  Hubbell,  Commissioners,  presiding;  James  L.  Quacken- 
bush,  Esq.,  appearing  for  the  Interboroa^  Rapid  TrAasH  Oom- 
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pany,  and  William  P.  Burr,  corporation  counsel,  and  John  F. 
Collins,  assistant  corporation  counsel,  appenring  for  the 
city  of  New  York,  and  the  Commission  having  heard  the  testi- 
mony and  documents  presented  together  with  the  argament  of 
counsel,  and  due  consideration  of  the  same  having  been  had,  and 
it  being  now  the  opinion  of  the  Commission : 

1.  That  the  money  to  be  procured  by  the  issue  of  notes  of  the 
Interborongh  Eapid  Transit  Company  to  the  amount  of  $39,416,- 
000  face  value  payable  at  a  period  of  more  than  twelve  months 
after  the  date  thereof  is  necessary  to  and  reasonably  required  by 
said  company  for  the  acquisition  of  property  or  for  the  construc- 
tion, completion,  extension  or  improvement  of  its  facilities,  and 
particularly  the  purposes  which  are  hereinafter  stated  in  this 
Older ;  and 

2.  That,  except  as  to  the  following  specified  amounts  oi  said 
notes  authorized  to  be  issued  hereunder  to  procure  money  to  be 
applied  to  the  purpose  following,  to  wit: 

(1)  $2,000,000  or  so  much  thereof  as  may  be  necessary  to  pay 
the  cost  of  replacements  not  due  to  wear  and  tear  from  operation 
and  necessitated  by  the  modification  or  reconstruction  of  the 
existing  power  house,  Hubstations,  transmission  lines  or  electrical 

'  apparatus  of  the  existing  Manhattan  Railroad ; 

(2)  $1,773,720  or  so  much  thereof  as  may  be  necessary  to  pay 
expenses  of  sale  of  notes  hereby  authorized  and  to  make  up 
discount;  said  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 

Section  2.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  herelq'  authorize  the  issue  by  said 
Interborough  Rapid  Transit  Company  of  $39,416,000  face  value 
of  principal  of  notes  of  said  company  dated  as  of  September  1, 
1918,  maturing  September  1,  1921,  bearing  interest  at  7  per 
cent  per  annum,  payable  semi-annually,  secured  by  5  per  cent 
bonds  of  the  Interborough  Rapid  Transit  Company  issoed  under 
its  first  and  refunding  mortgage  dated  March  20,  1913,  maturing 
January  1,  1966,  authorized  to  be  issued  by  this  Commiasion  by 
its  certain  orders  made  and  filed  July  23,  1918,  in  Cw«  Nofc 
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3183  and  2318,  deposit^  as  collateral  security  for  tlie  payment 
of  the  said  notes,  and  the  said  notes  being  redeemable,  in  whole 
or  in  part,  if  approved  or  so  directed,  by  the  Commission,  pro- 
vided the  company  has  or  may  secure  funds  available  therefor  at 
the  following  rates: 

One  hundred  and  three  per  cent  of  face  value  besides  accrued 
interest,  if  redeemed  at  any  time  during  the  first  year  of  the  life 
of  said  notes ; 

One  hundred  and  two  per  cent  of  face  value  besides  accrued 
interest,  if  redeemed  at  any  time  during  the  second  year  of  the 
life  of  said  notes ; 

One  hundred  and  one  per  cent  of  face  value  besides  accrued 
interest,  if  redeemed  at  any  time  prior  to  maturity  during  the 
third  year  of  the  life  of  said  notes ;  and  the  said  notes  being  con- 
vertible, at  any  time  up  to  within  thirty  days  of  maturity,  and 
thereafter  until  maturity,  provided  notice  of  election  to  convert 
and  the  date  thereof  be  given  at  least  thirty  days  prior  to  maturity, 
into  said  bonds  at  87^  per  cent  of  the  par  or  face  value  of  said 
bonds. 

Section  3.  It  is  ordered  that  said  issue  of  notes  is  author!?^ 
upon  the  conditions  following  (each  of  which  is  hereby  specifically 
made  a  condition  of  the  approval  and  issue  of  notes)  but  not  other- 
wise, to  wit : 

First.  That  the  said  Interborough  Rapid  Transit  Company 
shall  sell  the  said  notes  hereby  authorized  so  as  to  net  the  said 
company  not  less  than  05^  per  cent  of  the  face  value  of  the  prin- 
cipal thereof  besides  interest  accrued  thereon,  and  that  the  pro- 
ceeds thereof  shall  be  deemed  to  be  proceeds  of  the  said  bonds 
deposited  as  collateral  security  for  the  payment  of  said  notes  and 
that  the  said  proceeds  of  said  notes  shall  be  used  when  and  as 
ready  and  be  applied  only  to  the  following  purposes,  that  is  to  say : 

(1)  To  pay  the  cost  of  equipment  of  the  rapid 
transit  railroad  under  and  pursuant  to  a  certain 
contract  (referred  to  hereinafter  as  contract  No. 
3)  dated  March  19,  1913,  between  the  city  of  New 
Toil^  acting  by  the  Public  Service  Commission  for 
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.  the  Firat  District,  and  the  Interborough  Rapid 
Transit  Company  as  such  cost  may  be  determined 
pursaant  to  said  contract  including  in  such  equip- 
ment any  improvement,  recoDBtructiou,  modifica- 
tion or  change  auUiorized  by  said  contract,  dated 
March  Id,  1913,  and  made  pursuant  thereto  of  the 
power  houses,  substations  or  otber  electrical  equip- 
ment forming  part  of  the  existing  equipment  of 
rapid  transit  railroads  now  leased  to  and  operated 
by  the  Interborough  Rapid  Transit  Company  un- 
der contracts  known  and  described  as  contract  No. 
1  and  contract  No.  2 $20,229,762 

(2)  To  pay  the  actual  cost  of  plant  and  struc- 
ture and  of  equipment  of  third  or  additional  tracks 
upon  the  lines  of  elevated  railroad  of  the  Manhat- 
tan Railroad  Company  (leased  to  and  operated  by 
the  Interborough  Rapid  Transit  Company),  under 
and  pursuant  to  a  certificate  authorizing  the  con- 
struction, maintenance  and  operation  of  such  third 
or  additional  tracks  granted  to  said  company, 
dated  March  19,  1913,  as  such  actual  cost  may  he 
determined  pursuant  to  such  certificate,  including 
modifications,  reconstructions,  imprOTements  or 
betterments  of  existing  structures  of  the  Manhat- 
tan Railway  Company  to  facilitate  construction  or 
use  of  said  plant  and  structure  under  such  certifi- 
cate other  than  repairs,  maintenance  or  replace- 
ments but  including  replacements  not  due  to  wear 
and  tear  from  operation  and  necessitated  by  the 
modification  or  reconstruction  of  existing  struc- 
tures of  the  Manhattan  Railway  Company  to  facili- 
tate the  construction  or  use  of  said  plant  and 
structure  or  of  said  equipment  under  such  certifi- 
cate         11,771,387 

(3)  To  pay  the  actual  coat  of  plant  and  strue- 
tore  and  of  equipment  of  the  extensions  of  Uaea  of 
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elevated  railroads  of  the  Manhattan  Railway  Com- 
pany (leased  to  and  operated  by  the  Interborough 
Rapid  Transit  Company)  under  and  pursuant  to 
a  certificate  granted  to  said  company  and  dated 
March  19,  1913,  authorizing  the  conBtruction, 
maintenance  and  operation  of  such  extensions  in 
conjunction  with  the  existing  Manhattan  Railroad 
and  throu^  trackage  agreements,  in  conjunction 
with  parts  of  municipal  railroads  specified. in  eaid 
certificate,  as  such  actual  cost  may  be  determined 
pursuant  to  such  certificate,  including  replacements, 
subetitations  or  renewals  not  due  to  wear  and  tear 
from  operation  and  necessitated  by  the  reconstruc- 
tion of  parts  of  the  existing  structures  of  the  Man- 
hattan Railway  Company  for  the  purpose  of 
physically  connecting  the  aame  with  said  exten- 
sions         $3,25 

(4)  To  pay  the  cost  of  the  improvements, 
TeconatructionB  or  changes  to  the  power  house, 
BubetationB,  transmission  lines  and  electrical  ap- 
paratus required  in  connection  therewith  now 
forming  part  of  and  supplying  the  lines  of  the 
existing  Manhattan  Railroad  (other  than  repairs, 
maintenance  or  replacements),  which  shall  be  nec- 
essary to  provide  additional  power  for  the  operation 
of  the  extensions  (including  trackage  rights)  and 
the  additional  tracks  authorised  by  said  certificates, 
dated  March  19,  1913,  but  including  replacements 
not  due  to  wear  and  tear  from  operation  and  neces- 
sitated by  the  modification  or  reconstruction  of  said 
existing  power  house,  substations,  transmission 
linee  or  electrical  apparatus  to  facilitate  said 
purpose: 

For  each,  improvements SG 

For  such  replacements  so  included,  not  exceed- 
ing           2,(M] 
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(S)  For  the  ezpeuses  of  the  sale  of  the  DOtes 
herel^  authorized  and  to  make  up  the  discotut  or 
deficisDcj,  if  any,  in  the  amount  realized  upon  the 
aale  to  net  not  less  than  95^/^  per  cent  of  par  of  the 
notes  sold  for  the  purposes  specified  in  suhdivisionB 
(1),  (2),  (3)  and  (4)  of  this  paragraph  of  this 
section,  to  be  applied  pro  rata  for  the  purposes 
therein  stated,  not  exceeding  the  sum  of $1,773,720 


$39,416,000 


Second.  That  all  of  the  notes  hereby  authorized  shall  he  amor- 
tized prior  to  the  maturity  of  the  said  bonds  securing  the  same 
out  of  the  income  of  the  Interborou^  Itapid  Transit  Company ; 
provided,  however,  that  such  amortization  may  he  effected  throug't 
the  operation  of  the  sinking  fund  provided  for  by  the  terms  of  thf* 
aforesaid  first  and  refunding  mortgage,  dated  March  20,  1913: 
and  provided,  furthermore,  that  all  of  the  notes  or  bonds  of  whicli- 
the  proceeds  are  to  he  used  to  pay  the  cost  of  said  replacements 
under  authority  of  subdivision  (3)  of  paragraph  first  of  this  sec- 
tion shall  be  thus  amortized  out  of  the  income  of  the  company  and 
redeemed  and  canceled  by  it  in  the  manner  and  at  the  rate  pro- 
Tided  by  the  said  mortgage;  that  no  part  of  the  sum  set  aside  for 
the  amortization  of  the  said  notes  or  bonds  issued  to  pay  the  cost 
of  said  replacements  shall  be  in  any  way  charged  against  the  city 
of  New  York  or  its  share  or  interest  in  the  incomeor  earnings  of 
the  railroads  under  the  provisions  of  the  certificates  hereuibefore 
referred  to ;  and  that  no  part  of  the  said  replacements  or  the  cost 
thereof,  when  amortized  as  above  provided,  shall  be  credited  to  the 
capital  account  of  the  said  company. 

Third.  That  the  said  company  shall  keep  separate,  true  ami 
accurate  accounts  showing  the  receipt  and  application  in  detail  of 
the  proceeds  of  the  sale  or  disposal  of  the  notes  hereby  authorize! 
to  be  issued  and  on  or  before  the  twentieth  day  of  each  month  the 
company  shall  make  and  file  with  the  secretary  of  the  Commission 
verified  reports  to  the  CommiBsi<Hi  stating  the  sale  or  sales  of  the 
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said  notes  during  the  previous  month,  the  terms  and  conditions 
of  sale,  the  moneys  realized  therefrom  and  the  nse  and  application 
of  said  moneys  toward  the  separate  purposes  specified  in  paragraph 
first  aboye ;  and  said  accounts,  vouchers  and  records  shall  be  open 
to  audit  and  may  be  audited  from  time  to  time  hy  accountants  and 
^uminers  designated  for  such  purpose  hy  the  Conunission. 

Fourth,  In  case  any  of  the  proceeds  of  the  aforementioned 
notes  hereby  authorized  for  the  purposes  specified  in  subdivision 
( 1)  of  paragraph  first  of  section  3  of  this  order,  fduill  be  expended 
by  the  said  company,  and  the  amounts  so  expended  or  any  portion 
thereof  shall  not  be  included  in  or  made  part  of  the  cost  of  equip- 
ment as  finally  determined  pursuant  to  the  said  contract  No.  3, 
referred  to  ip  subdivision  (1),  the  company  shall  forthwith,  after 
SDch  determination,  return  to  the  fund  derived  from  the  issue  of 
notes  hereby  authorized,  the  amount  not  so  included  in  any  such 
determination. 

-  Fifth.  In  case  any  of  the  proceeds  of  the  aforementioned  notes 
hereby  authorized  for  the  purposes  specified  in  subdivision  (2) 
or  (3)  of  paragraph  first  of  section  3  of  this  order  shall  be 
expended  by  the  said  company,  and  the  amount  so  expended  or  any 
portion  thereof  shall  not  be  included  in  or  made  a  part  of  the 
actual  cost  as  finally  determined  pursuant  to  the  oertificata 
described  in  subdivision  (2)  or  subdivision  (3),  the  company  shall 
forthwith,  after  such  determination,  return  to  the  fund  derived 
from  the  issues  of  notes  hereby  authorized  the  amount  not  so 
included  in  any  such  determination.  None  of  the  proceeds  of  the 
aforementioned  notes  hereby  authorized  for  purposes  specified  in 
subdivision  (4)  of  paragraph  first  of  section  3  of  this  order  shall 
be  expended  by  the  said  company  for  any  of  the  purposes  specified 
therein,  unless  the  company  shall  at  least  ten  days  prior  to  such 
expenditure,  file  with  the  Commission  a  statement  showing  the 
estimated  amount  of  such  proposed  expenditure  and  the  applica- 
tion thereof,  together  with  such  plans  or  drawings  as  may  be  nec- 
essary to  show  the  application  and  proposed  use  thereof.  In  case 
any  of  the  proceeds  of  the  aforementioned  notes  hereby  authorized 
for  the  purposes  specified  in  subdivision  (4)  of  paragraph  first  of 
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section  3  of  this  order,  aliall  be  depended  by  said  coinpaiiT'  and 
the  Commission  or  the  court,  on  review  of  an  order  of  the  Commis' 
sion,  shall  determine  that  the  amonnt  so  expended  or  any  portion 
thereof  has  been  expended  for  a  purpose  not  specified  in  said  sub- 
division (4),  the  company  diall  forthwith  after  such  determina- 
tion return  to  the  fund  derived  from  the  issue  of  notes  heret^ 
authorized  the  said  amount  bo  disallowed. 

Sixth.  That  at  the  time  fixed  in  the  said  additional  track 
certificate,  dated  March  19, 1913,  for  the  presentation  to  the  Com- 
mission of  a  statement  showing  the  actual  cost  of  plant  and  struc- 
ture and  of  equipment,  the  company  shall  file  with  the  Commission 
a  statement  in  writing  setting  forth  in  detail  the  cost  of  all  prop- 
erty replaced  or  abandoned  in  connection  with  the  improvements 
paid  for  out  of  the  proceeds  of  notes  hereby  authorized  or  bonds 
authorized  for  the  same  purpose  by  the  order  of  March  20,  1913, 
made  in  Case  No.  1614. 

Seventh.  That  nothing  in  this  order  shall  prejudice  any 
right  otherwise  poBsessed  by  the  city  of  New  York  or  the  Commis- 
sion (1)  to  object  to  any  expenditure  of  proceeds  of  the  notes 
herelr^  authorized  or  bonds  authorized  by  the  order  of  March  20, 
1913,  made  in  Case  No.  1614,  included  in  any  statement  required 
to  be  presented  to  the  Commission  pursuant  to  the  additional 
track  certificate  or  extension  certificates,  dated  March  19,  1913, 
or  (2)  to  investigate  further  and  to  question  and  reject  as 
a  claimed  credit  or  charge  under  the  contract  between  the  city 
of  New  York  and  the  Interborough  Rapid  Transit  Company, 
dated  March  19,  1913,  or  the  said  certificates,  any  expenditure 
of  proceeds  of  such  notes,  or  any  part  thereof,  even  though  claimed 
by  the  company  to  have  been  made  for  purposes  specified  in  sub- 
division (4)  of  paragraph  first  of  section  3  of  this  order  or 
subdivision  (7)  of  paragraph  first  of  section  5  of  the  order  of 
March  20,  1913,  made  and  filed  in  Case  No.  1614,  except  that  as 
to  the  70,000-kilowatt  turbine  proposed  to  be  installed  at  Seventy- 
fourth  Street  power  station,  referred  to  in  the  petition  of  February 
19, 1917,  the  Commission  approves  the  installation  of  such  unit  as 
being  generally  necessary,  reserving,  however,  for  such  further 
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mvestigatitm,  the  details  of  expenditures  for  the  purpose  of 
iiutallation  and  the  extent  to  which  such  expenditures  shall  be 
deemed  to  have  been  made  for  purposes  in  the  nature  of  replace- 
irents  as  aforesaid. 

Eighth.  That  any  sums  aocruing  to  the  company,  directly  or 
indirectly,  from  interest  on  the  deposit,  or  from  the  iuvestment, 
of  any  proceeds  of  the  notes  herelr^  authorized,  shall  be  considered 
and  accounted  for  as  and  as  though  a  part  of,  but  in  addition  to, 
the  proceeds  of  the  notes;  provided,  however,  that  this  condition 
shall  be  without  prejudice  to  any  right  or  claim  which  the  said 
company  may  otherwise  have  against  the  city  of  New  York,  or 
the  city  of  New  York  may  otherwise  have  against  the  said  com- 
pany, by  reason  of  any  obligation  on  the  part  of  the  said  ci^  or 
the  said  company  under  or  pursuant  to  any  provision  of  a  certain 
contract,  dated  March  19j  1913,  between  the  city  of  New  York, 
ncting  by  the  Public  Service  Commission  for  the  First  District, 
and  the  Interborough  Rapid  Transit  Company,  or  under  the  addi- 
tional track  certificate  or  extension  certificate,  dated  March  19, 
1913,  hereinbefore  referred  to. 

Ninth.  That  neither  the  action  of  the  Commiaaion  nor  any 
piovisioQ  of  this  order  shall  be  deemed  to  be  in  any  respect  in 
derogation  or  limitation  of  any  right  and  power  otherwise  pos- 
sessed by  the  Commission  to  require,  in  a  subsequent  proceeding  or 
by  future  order  in  this  case,  the  amortization,  reclassification  of 
accounts  or  other  suitable  provision,  as  to  expenditures  deemed 
to  be  for  purposes  in  the  nature  of  replacements  or  chargeable 
under  the  Public  Service  Commissions  Law  to  operating  expenses 
or  income. 

Tenth.  That  the  authority  hereby  given  to  issue  such  notes 
herel^  authorized  shall  apply  only  to  notes  issued  by  the  said  com- 
pany on  or  before  the  31st  day  of  December,  1918. 

Eleventh.  That  neither  the  action  of  the  Commission  nor  any 
provision  of  this  order  shall  he  deemed  to  be  in  any  respect  in  abro- 
gation, limitation  or  modification  of  any  right  of  the  city  of  New 
York  or  of  the  Commission  under  or  pursuant  to  the  said  contract 
No.  3  or  either  of  the  said  certificates  or  in  dentation  of  any  of 
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the  rights  or  powers  of  the  Commission  tmder  Buhdiviaion  (6)  of 
paragraph  18  of  article  II  of  contract  Ko.  3,  or  the  right  of  the 
city  of  New  York  or  the  CommiBsion  to  disallow,  object  to  and 
contest  any  items  of  claimed  expenditure  or  charge  hy  the  Inter- 
borough  Kapid  Transit  Company  under  the  provisions  of  contract 
No.  3  or  either  of  said  certificates  or  any  expenditure  of  any  part 
of  the  proceeds  of  the  Iwnds  hereby  authorized. 

Section  4.  It  is  ordered  that  this  order  take  effect  on  the  6th 
day  of  September,  1918,  and  except  as  provided  in  paragraph 
tenth  of  section  3  of  this  order  limiting  the  duration  of  the 
authority  to  issue  such  notes  herein  granted,  in  force  until  othcn^ 
wise  ordered  by  the  Commission,  and  that  within  ten  days  after 
service  upon  it  of  a  cojy  of  this  order,  the  said  company  shall 
notify  the  Commission  whether  the  terms  o£  this  order  are 
accepted  and  will  be  obeyed. 


In  the  Matter  of  the  Publication  of  and  the  Filing  with  the 
Public  Service  Commission  for  the  First  District  of  Schedules 
Showino  all  Rates  ahi>  Chaboeb  Made,  Established  or 
Enforced,  or  to  be  Charged  or  Enforced,  All  Forms  of  Con- 
tract or  Agreement,  and  All  Rules  and  Regulations,  Relating 
to  Rates,  Charges  or  Service,  Used  or  to  be  Used,  and  all  Gen- 
eral Privileges  and  Facilities  Granted  or"  Allowed,  by  Gas 
Corporations  and  the  Time  within  which  Changes  Proposed 
to  be  Made  in  Such  fichedules  Shall  go  into  Effect 

Case  No.  2330 
(Public  Service  GMnmluion,  Firit  DUtriet,  September  17,  IttlS) 

Sates  and  durgei  nude  and  foims  of  contract  and  all  nlea  and  resoUtioits 
leUting  thereto  and  all  general  privileses  and  fadlitlee  {ranted  or  allowed 
by  gas  coiporationa  vlthls  the  fint  district  —  adiedole  of  time*  within 
which  changes  proposed  to  be  made  is  such  rates  and  charges  ahaD  become 
effective. 

He  PubUe  Service  Commisaion  for  the  First  District,  in  order  to 
clarify  the  eiisting  conditions  as  to  rates  and  other  matters  of  detail, 
•rdered  that  every  gaa  corporation  subject  to  its  jnrwdidaoD,  witUa 


DigilizeflbyGoOgle 


Schedules  ov  Rates  asd  Ciubosb 


Public  Serrice  CtMDmUtion,   First  District 


fifteen  ittjt  after  eerrice  upon  it  of  a  certified  copy  of  the  order  herein, 
ftle  with  the  CcstUDiaeion  a  printed  schedule  showing  all  rates  and 
charges  heretofore  made  and  established,  and  now  being  charged  or 
enforced  or  hereafter  to  be  charged  or  enforced,  for  gas  supplied  by 
it  to  conaumera  within  any  territory  served  by  it,  together  with 
any  and  all  lonni  ol  contract  or  agreement,  and  any  and  all 
rules  and  rq^uUtions  relating  thereto  used  or  to  be  used,  and  all 
genaral  privil^ps  and  facilities  granted  or  allowed  by  said  corporation 
to  any  of  its  consumers,  and  that  every  such  company,  from  and  after 
such  filing,  keep  copies  of  the  same  posted  and  open  for  public  inspection. 
The  general  form  of  such  schedule  and  the  details  to  be  shown  on  the 
title  page  thereof,  the  form  of  the  standard  sheets  of  such  schedule, 
what  shall  be  shown  in  the  table  of  contents  and  in  the  preliminary  state- 
ment and  all  other  matters  of  detail  in  relation  to  said  schedulee  stated 
in  full  In  the  order  herein. 

Bt  the  Commission. —  It  ia  hereby  ordered; 

I.  That  every  gas  corporation  Bubject  to  the  jurisdiction  of  the 
Public  Service  Commission  for  the  First  District  of  the  State  of 
Kew  York  shall,  within  fifteen  days  after  the  service  upon  it 
of  a  certi£ed  copy  of  this  order,  file  with  this  Commission  a 
printed  schedule  showing  all  rates  and  charges  heretofore  made 
and  established,  and  now  being  charged  or  enforced,  or  hereafter 
to  be  charged  or  enforced,  for  gas  supplied  by  it  to  consumers 
within  any  tOTritoiy  served  by  it,  together  with  any  and  all  forms  ' 
of  contract  or  agreement,  and  any  and  all  rules  and  regulations, 
relating  to  rates,  charges  or  service,  used  or  to  be  used,  and  all 
general  privilE^es  and  facilities  granted  or  allowed,  by  it,  to  any 
of  its  consumers,  and  such  company  shall,  from  and  after  the  date 
of  such  filing,  keep  posted  and  open  for  public  inspection,  as 
hereinafter  provided,  copies  thereof. 

II.  From  and  after  the  date  of  such  filing,  unless  the  Com- 
mission, for  good  catlse  shown  and  upon  such  ccsiditions  as  it 
may  prescribe,  otherwise  orders,  no  change  shall  be  made  by  any 
such  gas  corporation  in  any  rate  or  chai^,  form  of  contract  or 
ogreement  or  any  mle  or  regulation  relating  to  any  rate,  charge 
or  service,  or  in  any  general  privil^;e  or  facility,  which  shall 
have  be^i  filed  and  published  in  compliance  with  the  terms  and 
provisions  of  this  order,  except  after  thirty  days'  notice  to  the 
Commission  and  after  publication,   in  the  manner  hereinafter 
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provided,  for  thir^  days,  and  except  after  application  to  the 
Commifision  where  required  by  law. 

GsNEBAl.    FOBM    OF    SoHBDULB 

IIL  All  Buch  schedules  and  all  revisiouB  thereof  ehall  be 
printed  on  paper  of  good  quality  in  loose  sheet  form,  eight  and 
one-half  by  eleven  inches  in  size,  so  fastened  together  that  any 
sheet  may  be  removed,  a  revised  sheet  substituted  or  additional 
sheeta  Inserted. 

Contents   of  Schedpu 

lY.  Each  schedule  shall  consist  of  a  double  sheet  used  as  a 
cover  and  title  page,  and  dxall  contain,  in  the  order  named: 

(a)  A  table  of  contents; 

(b)  Any  neceesaiy  preliminary  statement; 

(e)  A  statement  of  each  rate  charged  and,  where  different 
rates  are  charged  in  different  districts  within  the  territory  sup- 
plied, a  statement  defining  the  boundaries  of  each  such  district 
and  setting  forth  the  rate  or  rates  charged  within  each  thereof. 

TnLE  Page 

V.  The  title  page  of  eveiy  schedule  shall  show  in  full : 

(a)  The  name  and  address  of  the  corporation. 

(b)  The  serial  number  of  the  schedule  with  proper  prefix. 

(c)  The  area  to  which  the  schedule  applies. 

(d)  The  date  of  issue,  the  date  of  posting,  and  the  date  upon 
which  it  became  or  is  proposed  to  become  effective. 

(e)  The  name,  title  and  address  of  officer  by  whom  issQed. 

(f)  In  the  upper  left-hand  comer  the.  words  "Any  amend- 
ment to  this  Schedule  will  be  made  by  issuing  a  new  or  revised 
individual  sheet  or  rfieets,  filed  to  become  effective  as  noteii 
thereon." 

Stakixasd  Shbbtb 

VI.  The  standard  sheet  shall  be  eight  and  one-half  inches  wide 
by  eleven  inches  long.  When  convenient,  printed  matter  may  be 
placed  nptm  both  sides  of  saoh  sheets.     The  "  type-page  "  shall 
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be  not  lai^t  than  six  and  seven-eighths  inches  hj  eig^t  and  thxee- 
fourtliB  inches  and  ehall  be  so  [Jaced  upon  each  sheet  as  to  leave 
not  less  than  the  following  margins :  one  and  one-half  inches  at 
the  top ;  onfr'hatf  inch  at  the  ri^t-hand  side ;  one  and  one-ei^di 
inches  at  the  left-hand  side,  and  one  inch  at  the  bottom.  Per- 
forations or  holes  for  binding  or  filing  shall  be  in  the  left  margin 
of  each  sheet 

The  ma^n  at  the  top  ^all  show : 

(a)  On  the  left-hand  side,  the  name  and  the  post-office  address 
of  the  corporation  filing  the  schedule  or  sapplement 

(b)  On  the  right-hand  side,  the  number  and  prefix  of  the 
schedule  (e.  g..  Con.  Q.  Co.  No.  1),  with  a  designation  showing 
whether  it  is  an  original  or  a  revised  sheet  If  a  revised  sheet, 
it  shall  give  notice  of  cancellation,  state  the  sheet  or  sheets  which 
it  cancels,  and  the  date  upon  which  such  cancelled  sheet  or  sheet? 
became  effective  (e.  g.,  Con.  G.  Co.  No.  1,  Revised  Sheet  Na  1; 
Cancelling  Original  Sheet  Nq.  1,  effective  Jan.  — ,  19 — ).  Subse- 
quent issues  shall  be  consecutively  designated  second  revised, 
third  revised,  etc. 

The  margin  at  the  bottom  shall  show: 

(a)  On  the  left-hand  side,  the  date  of  issua 

(b)  On  the  right-hand  side,  the  date  upon  which  it  became  or 


(c)  If  a  revised  sheet,  a  brief  statement  (in  bold-faced  type) 
of  the  changes,  and  the  date  upon  which  it  is  to  beccRne  effective. 

(d)  If  issued  under  the  special  permission,  or  an  order,  of 
the  Commission,  the  date  and  number  of  sudi  special  permission 
or  order. 

(e)  The  name  and  post-office  address  of  the  officer  or  agent 
of  the  gas  corporation  who  is  responsible  for  the  filing  of  the 
schedule  sheet 

Table  or  Coittbhtb 

Vn.  The  table  of  cont^ts  diall  contain  a  full  and  complete 

statement  of  the  contents  of  the  entire  schedule,  arranged  in  the 

order  of  the  sheets.     Under  general  headings  referring  to  sheet 

numbers,  there  shall  be  shown  in  a  separate  cf^nnm  the  date 
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wh«i  each  revised  elieet  became  effective.  A  revised  table  of 
ccmtents  sliall  be  published  and  'filed  Bimultaneonsly  with  tho 
publication  and  filing  of  eai^  revised  sheet 

PKELlMUTABr    StATEUXBT 

VIII.  The  preliminary  statement  shall  describe: 

(a)  The  territory  served  by  the  corporation. 

(b)  How  the  corporation's  services  can  be  obtained,  in  detail, 
stating  the  kind  of  application  or  contract  which  is  required 
to  be  signed,  the  deposit,  if  any,  required,  and  what  must  be  done 
by  the  applicant 

(c)  The  type  of  service  to  which  the  rates  apply,  indicating 
boundaries  of  different  types. 

Bate  Sheets 

IX.  Kate  sheets  shall  c<mtain  the  following; 

(a)  Designation  of  rate.  A  designation  of  each  rate  sheet 
by  a  letter  and  title  of  the  rate  (e.  j.,  "Rate  A — General  Service"). 

(b)  Availability  of  service.  A  statement  as  to  the  availability 
of  the  service,  describing  the  class  of  customers  to  whom  the  rate 
is  applicable  and  any  limitation  of  that  class. 

(c)  Bate.  The  rate  and  charge  for  the  furnishing  of  gas  or 
any  apparatus  in  connection  with  the  use  thereof  or  any  privilege, 
giving  the  basis  or  unit  rate  or  rates,  or  series  of  unit  rates  used 
in  computing  the  total  chat^  to  the  customer,  and  spelling  tech- 
nical terms  in  full  without  abbreviations. 

(d)  Discounts.  If  any  discounts,  or  reductions  in  unit  rates, 
are  allowed,  or  any  additions  are  made,  a  full  explanation  of  the 
conditions  under  which  the  same  are  allowed  or  are  made. 

(e)  Determination  of  demand.  If  the  rate  used  be  a  demand 
rate,  the  exact  method  of  determining  the  demand. 

(f)  Minimum  charge.  The  amount  of  minimum  cliarge  to 
be  gnaranteed,  if  any  be  required,  and  the  basis  of  such  charge. 

(g)  Standard  riders.  All  riders  which  may  be  applied  to  the 
particular  rate  shall  be  referred  to  by  the  number  given  to  the 
rider  upon  the  sheet  or  sheets  containing  standard  ridws. 
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(h)  Teim.  The  teim  of  the  contract  relative  to  its  daration, 
term  or  cancellation. 

(i)  Terms  and  conditions.  Any  terms  and  conditiona  applying 
eepecially  to  the  particular  rate,  and  a  reference  to  the  sheet 
number  apon  which  may  be  found  the  standard  "  Terms  and  Con- 
ditions of  Service  "  applicable  to  aU  contracts. 

(j)  The  date  or  dates  on  which  any  rate  or  rates  at  the  time 
being  chained  for  gas  went  into  effect;  and 

(k)  The  authority  by  or  pursoant  to  which  such  rate  or  rates 
were  prescribed  or  put  in  forc& 

(1)  If  a  revised  sheet,  a  brief  statement  (in  bold-faced  ^^pe,  in 
the  margin  at  the  bottom)  of  the  changes. 

TXEHS  AKD  COHDITIONS 

X.  On  this  sheet  or  sheets  shall  be  set  forth  an  exact  copy 
of  all  of  the  terms  and  conditions  and  rules  and  regulations  which 
may  be  contained  in  any  form  of  contract  or  schedule  rates  which 
in  any  way  affect  the  furnishing  in  the  first  instance,  or  the  con- 
tinuance or  discontinuance  of  any  servica 

Stamdabd  Bidbrb 

XI.  On  this  sheet  shall  be  set  forth  an  exact  copy  of  every 
standard  rider  containing  any  terms  and  conditions  and  any  rules 
or  regulations,  applicable  to  any  rate  or  service  described  on  the 
rate  sheets,  each  rider  under  separate  number,  so  that  each  such 
rider  may  be  readily  identified  and  referred  to  in  the  rate  sheets. 

Any  corporation  may  in  its  discretion  insert  in  any  contract  a 
standard  clause  relating  to  any  minor  service  condition,  provided 
such  standard  clause  shall  first  have  been  submitted  by  the  said 
corporation  to,  and  approved  by,  the  Commission. 

FoKUs  OF  Contract 
XH.    Where  any  form  of  contract  is  printed,  mimeographed 
or  manifolded,  one  copy  thereof  shall  be  filed  with  the  Commission 
and  one  copy  attached  to  each  copy  of  the  schedule  kept  open  for 
public  inapection  as  hereinafter  provided. 
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■     Caroellation  OB  Kevisiok  OB  Schedule 
XIII.     (a)  A  schedule  or  rate  sheet  may  be  cancelled  only  by 
8  new  schedule  or  revised  rate  sheet,  and  the  superseded  schedule 
or  rate  sheet  shall  be  replaced  by  tlie  new  schedule  or  rate  sheet 

(b)  A  revised  sheet  shall  be  placed  in  the  schedule  (which 
shall  be  properly  bound  for  that  purpose)  immediately  following 
the  sheet  which  it  is  to  supersede;  on  the  date  when  such  revised 
sheet  becomee  effective  the  sheet  which  it  supersedes  shall  be 
removed  from  the  schedule. 

(c)  If  8  schedule  be  cancelled  by  the  issuance  of  a  new  schedule, 
notice  of  cancellation  must  be  printed  in  the  new  schedule,  making 
specific  reference  to  the  number  of  the  schedule  cancelled. 

Single  Scjiedui^ 
XIT.  Only  one  schedule,  including  the  revised  sheets,  for  each 
corporation  may  be  in  effect  at  any  time. 

Notice  of  Issue 

XV.  (a)  The  title  page  of  every  schedule  and  each  sheet 
thereof  must  show  full  thir^  (30)  days'  notice,  or  bear  a  plain 
notation  of  the  number  and  date  of  the  special  permission  or  order 
of  the  Commiseiou,  under  which  it  is  to  become  effective  on  less 

than  the  r^pilar  notice;  e.  g.,  "  Issued  on days' 

notice  to  public  and  Commission,  under  special  permission  (or 
order)  of  the  Public  Service  Commission  for  the  First  IHstrict, 
State  of  New  York,  No of  date " 

(b)  Changes  of  schedule  may  be  permitted  by  the  Conuniseion 
on  less  than  the  regular  thirty  days'  notice,  but  such  permission 
will  be  granted  only  in  cases  where  actual  emergency  or  sub- 
stantial merit  be  shown,  or  where  the  change  reduces  a  rate. 
Application,  duly  verified,  for  permission  to  pat  in  force  a  schedule 
or  revised  or  additional  sheet  or  sheets  on  less  than  thirty  days' 
notice,  diall  be  addressed  to  the  Public  Service  Commission 
for  the  First  District,  State  of  New  York,  New  York  city,  N.  Y., 
in  the  form  hereinafter  prescribed,  and  must  he  over  the  aignature 
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of  the  officer  charged  with  the  prepatation,  posting  and  filing  of 
schedules,  and  must  specif}'  his  title.  Action  will  be  taken  only 
upon  receipt  of  the  verified  application. 

WlTHDBAWAL    OF    ChANQS 

XVI.  After  notice  of  a  proposed  change  in  the  schedale  has 
been  filed  and  published,  the  new  schedule  or  revised  sheet  must 
be  allowed  to  go  into  effect  and  cannot  be  withdrawn,  cancelled, 
superseded  or  amended,  except  upon  notice  filed  and  published 
for  at  least  thirty  days  after  the  date  upon  which  the  schedule 
became  effective,  or  upon  diorter  notice  if  allowed  by  the 
CotnmissitHL 

COFIBS   TO   BB   AVAIIJIBI-E    FOR   DlSTRIBUTIOH 

XVII.  Printed  copies  of  all  schednles  in  force  or  to  he  put 
in  force  shall,  except  as  herein  otherwise  provided,  be  kept  posted 
for  at  least  thirty  days  before  being  put  into  effect  or  for  such 
shorter  time  as  may  be  authorized  by  the  Commission,  in  two 
public  and  conspicuous  places  in  ervery  office  or  place  where  appli- 
cations for  service  are  received,  in  such  manner  as  to  be  readily 
accessible  to  and  conveniently  inspected  by  the  public  Every  con- 
sumer, or  applicant  for  service,  shall  be  entitled  to  a  printed  copy 
of  any  schedule  in  force  upon  paymemt  of  a  reasonable  price  there- 
for; every  such  copy  shall  bear  a  stamp  or  endorsement  stating 
that  such  schedule  may  be  changed  in  accordance  with  law  or  the 
orders  of  the  Public  Service  Commission  for  the  First  District 

Filing  op  Schidum 

XVIII.  (a)  Every  schedule  and  every  revised  or  additional 
sheet  shall  be  filed  with  the  Commission  by  the  proper  officer  of 
the  corporation. 

(b)  Every  schedule  and  every  revised  or  additional  sheet  filed 
with  the  CtnnmisBion  shall  be  accompanied  by  a  letter  of  trans- 
mittal in  duplicate.  The  original  will  be  retained  by  the  Commis- 
sion and  the  duplicate  will  be  stamped  and  returned  to  the  filing 
corporation  as  its  receipt  for  the  schedule  or  sheets  covered  thereby. 
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(o)  All  Bchedules  filed  with  the  Gomimssion  muat  bear  CMi- 
Becutive  aerial  numbers  prefixed  by  an  abbreriation  of  the  cor- 
poration's name  commencing  with  No.  1  for  each  corporation 
(«.  g..  Con.  G.  Co.— 1  N.  Y.— No.  1). 

(d)  Schedules  and  revised  or  additional  sheets  sent  for  filing 
must  be  addressed  to  the  Secretary  of  the  Public  SerrJco  Commis- 
sion for  the  First  District,  at  the  principal  office  address  of  the 
Commission. 

(e)  Any  schedule  or  sheet  which  is  not  numbered  eonseeutively 
with  the  last  number  filed  must  be  accompanied  by  a  memorandum 
explaining  the  omissitm  of  the  missing  number  or  numbers. 

(f)  If  a  schedule  or  revised  or  additional  sheet  be  rejected  l^ 
the  Commission  as  unlawful,  or  as  not  in  accordance  with  Hie 
terms  of  this  Order,  such  schedule  or  sheet  shall  not  thereafter  be 
referred  to  as  cancelled,  amended  or  otherwise,  except  to  note  on 
publication  issued  in  lieu  of  such  rejected  schedule  or  sheet  "In 

lieu  of ,  rejected  by  Commission,"  nor  shall  the 

number  which  it  bears  be  again  used. 

(g)  No  schedule  or  sheet  will  be  accepted  for  filing  unless  it 
be  delivered  to  the  Commission,  free  from  all  charges  or  claims 
for  postage,  sufficiaitly  in  advance  of  the  date  upon  which  it  is 
stated  to  become  effective.  No  consideration  will  be  given  to  or 
for  the  time  during  which  a  schedule  or  sheet  may  be  held  by  the 
post-office  authorities  because  of  insufficient  postage.  Schedules 
or  sheets  filed  and  issued  without  proper  notice  to  the  Commission 
will  be  returned  to  the  sender.  Full  notice  must  be  given  of  any 
reissue  thereof,  and  correction,  of  the  neglect  or  omission  cannot 
be  made  which  takes  into  account  any  time  elapsing  between  the 
date  upon  which  such  schedule  or  sheet  was  received  and  the 
date  of  attempted  correction. 

(h)  No  cousideration  will  be  given  to  telegraphic  notices  in 
computing  the  thirty  days  required. 

(i)  If  publication  be  not  according  to  these  regulations  this 
may  be  considered  1^  the  Commission  sufficient  cause  for  rejection 
of  the  schedule  or  sheet  when  tendered  for  filing. 
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FoBM  OF  Lbtteb  of  Tbanbmittai.  akd  of  Applioation 
XIX.  The  following  forma  on  paper  eight  flnd  one-half  by 
eleven  inches  in  size  are  prescribed  for  use : 
(a)  Form  of  Letter  of  Transmittal. 


(Nans  of  cornoraUoD) 

(Date) ., 

Advice  No. 

To  the  Puhlic  Service  Commission  for  the 

First  District  of  the  State  of  New  York, 
New  York,  N.  Y. 

Dear  Sirs  —  The  accompanying  schedule  or  sheet 

sent  to  you  for  filing  in  compliance  with  Order  in  Case  No.  2330 
of  the  Public  Service  Commission  for  the  First  Disitrict,  issued 

by bearing 

Schedule   of Co. 

No ;  or 

Sheet  No to Co.,  No 

Uevising  Sheet  No. (Cancelling  original  or  revised 

Sheet  No )     Effective ,  10 


(Name  of  corporation) 
(Place  and  data) 
(h)-  Form  of  Application. 
To  the  Public  Service  Commission  for  the 
First  District  of  the  State  of  New  York, 
New  York,  N.  Y. 
Dear  Sirs  — The Co., 

by  

(Name  of  «lBeer) 

its ,  hereby  applies  under 

(Titla  of  ottMr) 

Order  in  Case  No.  2330  of  the  Public  Service  Commission  fox 
the  First  District  for  an  order  granting  permission  to  put  in  effect 

days  after  publication  at  offices  and  filing  with 

the  Commission  the  following  schedule  or  sheet : 
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The  proposed  change  ig  intended  to  be  published  in  schedule 

of Co.  No.    ,  Sheet  No , 

and  vill  revise  Sheet  No ,  eanoelliog  origiual  (or)  revised 

Sheet  No ,  or  Schedule  No 

This  application  is  based  upon  the  following  special  circum- 
stances and  conditions :   


(Nana  at  cvrporaUoB) 

By 

(Officer)  (TItIa) 


Itate  of  New  York,') 
Connty  of J 


,  being  dul; 

sworn,  says  that  he  is  the  officer  above  named,  that  he  has  read 
the  foregoing  application  and  knows  the  contents  thereof,  and  that 
the  same  is  true  to  his  own  knowledge,  except  as  to  the  matters 
therein  specifically  stated  as  made  on  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true. 

(Nwm  or  kfflant) 

Subscribed  and  sworn  to  before  me  this 
day  of '..    19... 

Notary  Public 
Exception  or  Cebtaiet  Conthacts 
XX.  Nothing  herein  shall  be  construed  as  applicable  to 
schedules  of  rates  and  forms  of  contracts  relating  to  service  ren- 
dered  to  the  city  or  State  of  New  York,  or  to  the  United  States 
government,  save  that  every  gas  corporation  shall  file  with  the 
Commission  a  copy  of  every  contract  relating  to  such  service  made 
with  the  city  or  State  of  New  York  or  with  the  United  States 
government,  within  ten  days  from  the  receipt  of  this  signed 
contract  l^  the  company,  but  in  no  event  shall  more  than  three 
months  from  tho  date  of  signing  of  any  such  contract  be  allowed 
to  elapse  before  a  copy  thereof  shall  be  filed  with  the  CVnmninm. 
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Nothing  herein  shall  be  construed  as  applicable  to  any  contract 
between  a  gas  corporation  and  any  other  gsa  corporation  relating 
to  service  rendered  to  sach  corporation,  aave  that  every  gas  cor- 
poration nholl  file  with  the  Commission  a  coj^  of  every  such  c<«- 
tract  within  ten  days  from  the  date  of  execution  thereof. 

Ektbctivx  Datb 
XXL  This  order  shall  take  effect  September  17,  1918,  and 
shall  continue  in  force  until  abrogated  or  modified  by  the  Oom- 
mission. 

NOTIOB  OF  AOCBPTAKCT 

XXII.  Every  gas  corporation  within  the  jurisdiction  of  the 
Public  Service  Commission  for  the  First  District  of  the  State  of 
New  ToA  shall  notify  the  Commission  within  ten  days  after  serv- 
ice upon  it  of  a  certified  copy  of  this  order  whether  the  terms 
of  this  order  are  accepted  and  will  be  ob^ed. 
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In  the  Matter  of  the  Petition  of  the  Ebib  Railroad  Companij 
under  Section  91  of  the  Railroad  Law  for  the  Closing  and 
Discontinuance  of  a  Grade  Crossing  of  Its  Railroad  by  the  Old 
Main  Road  Leading  from  Hinsdale  to  Cuba 

Case  No.  6326 

(PuWic  Service  CommiMion,  Second  DiBtrict,  June  M,  WIS) 

An>Ucatli>ii  of  a  lailnad  for  the  diMomtinntnce  of  a  Erade  ciouing  on  u 
almoit  abandoned  brancli  of  ita  line. 

For  a  number  of  years  the  Erie  Railroad  Compan;  has  been  impToving 
its  railroad  in  the  town  of  Hinedale  and  in  connection  with  that  nork 
baa  attempted  to  improve  conditions  at  grade  crossingi,  and  to  carry 
out  a  number  of  changes  at  station  grounds.  As  one  of  Buch  mesBures 
it  herein  seeks  to  eliminate  the  grade  crossing  at  the  Old  Main  highway 
from  Hinsdale  to  Cuba  referred  to  in  the  petition  herein.  This  highway, 
known  oh  the  Old  Main  road,  crosses  the  Brie  railroad  at  grude  an  a 
very  sharp  skew.  The  application  was  opposed  by  the  town  of  Hinsdale 
on  the  ground  that  the  proposed  change  would  result  in  the  introduction 
of  grades  on  the  'State  highway  in  excess  of  those  now  in  use  on  the 
present  route,  and  alno  for  the  reason  that  the  new  highway  would 
probably  be  seriously  blocked  in  the  winter  by  snowdrifts.  Held,  that 
the  town  is  misinformed  in  reference  to  the  firet  objection  herein  stated, 
and  that  as  to  the  poBsibility  of  uiowdrifts,  they  are  no  more  serious  at 
this  point  than  at  countless  other  locations  in  the  State.  Application 
granted  with  the  restrictions  stated  in  the  order. 

Bt  the  CoMMisaioN. —  During  the  years  1906  and  1907  the 
Erie  Railroad  Company  double  tracked  and  otherwise  improved 
its  railroad  in  the  town  of  Hinsdale,  and  in  connection  with  this 
work  attempted  to  improve  conditions  at  grade  crossings  and  to 
carry  out  improvranents  at  station  grounds,  etc.  Following  out 
this  programme,  it  proposed  to  eliminate  the  grade  crossing  of  the 
Old  Main  road  from  Hinsdale  to  Cuba,  referred  to  in  this  petition, 
1^  constructing  a  new  road  on  the  south  side  of  its  railroad  and 
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for  its  major  distance  parallel  thereto  from  the  Old  Main  road 
westerly  2,300  feet  to  a  street  called  Elm  street,  a  north  and  south 
highway  which  crosses  the  railroad  over  its  grade,  although  at  that 
time  it  did  not  take  the  necessary  legal  steps  to  accomplish  this 
end.  The  Old  Main  road  from  Hinsdale  to  Cuba  crosses  the  Erie 
railroad  at  grade  on  a  very  sharp  skew.  It  formerly  accommo- 
dated considerable  travel,  but  since  the  construction  of  the  state 
road  system  a  large  part  of  the  traffic  has  been  diverted  to  another 
direction  so  that  at  the  present  time  the  traffic  ie  comparatively 
light.  The  testimony  in  the  case,  indicating  a  fair  average  of 
highway  traffic  per  day,  shows  the  following  crossing  movements; 
pedestrians,  ten;  vehicles  of  all  kinds,  fifteen;  total  number  of 
trains,  thirty-four. 

In, accordance  with  the  application,  the  petitioner  is  willing  to 
bear  the  entire  cost  of  the  improvement,  intending  to  charge  no 
part  thereof  to  either  the  State  or  the  town  of  Hinsdale:  the 
estimated  cost  of  the  entire  improvement  being  $7,179.03,  of 
which  there  has  already  been  expended  by  the  railroad  corporation 
the  sum  of  $5,104.03. 

The  improvement  is  opposed  by  the  town  of  Hinsdale,  mainly 
for  the  reason  that  grades  will  be  introduced  in  the  highway  sys- 
tem which  are  in  excess  of  those  on  the  present  route,  and  for  the 
additional  reason  that  the  new  highway  will  probably  be  eerioudy 
obstructed  in  winter  time  by  snowdrifts.  The  Commission  has 
investigated  the  first  and  probably  the  more  serious  of  these  two 
objections,  and  is  satined  that  the  town  is  misinformed  with 
reference  thereto;  and  as  to  the  latter,  it  does  not  consider  the 
possibility  of  snowdrifts  to  be  more  serious  at  this  .point  than  at 
oouutlees  other  locations  in  the  State. 

Upon  this  application,  after  proper  notice  to  all  parties  in 
interest,  a  public  hearing  as  required  by  law  was  held  by  the  Com- 
mission at  Olean  on  May  10,  1918,  due  proof  of  publication  of 
such  notice  and  of  personal  service  thereof  upon  property  owners 
being  of  record.  At  this  hearing  appeared  G.  R.  James  and 
Dowd  St  Quigley  for  the  Erie  Railroad  Company;  Geoi^  A. 
Laritiu  for  the  Town  of  Hinsdale;  and  property  owners  D.  Q. 
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Heddee,  T.  H.  B.  Rogers,  and  A.  L.  Gardner.  Upon  the  evidence 
embmitted  the  Conuniasion  hu  decided  thftt  the  petiti(Hi  be 
granted.    It  is  therefore 

Ordered:  1.  That  the  grade  crowing  of  the  Erie  raihroad  by 
the  Old  Main  road  from  Hinsdale  to  Cuha  be  closed  and  discon- 
tinued, and  that  highway  travel  be  diverted  therefrom  by  means 
of  a  new  highway  on  the  south  side  of  the  Erie  railroad  to  Elm 
street,  substantially  as  shown  upon  a  plan  dated  Jannaiy  20, 
1917,  attached  to  the  petition  herein;  said  highway  to  be  con- 
structed and  improved  in  accordance  with  plans  and  specifications 
subject  to  the  approval  of  this  Commission;  said  plans  and  speci- 
fications to  embody  the  following  requirements:  All  fences, 
where  necessary,  to  be  repaired,  and  new  fences  if  required  to 
be  constructed ;  guard-rails  adjacent  to  the  traveled  portion  qf  the 
roadway  to  be  provided  where  embankmemtft  are  two  feet  or  more 
in  height;  ditches  to  be  constructed  and  surface  water  led  to 
channels  of  proper  capacity  in  order  to  insure  rapid  run-off  and 
proper  drainage  of  the  new  highway.  If  necessary,  culverts  to 
insure  -said  condition  shall  be  provided.  The  material  wiiich  has 
been  deposited  on  the  road  through  landelidee  or  wash  shall  be 
removed.  The  intersection  of  the  new  hi^way  with  the  Old 
Main  road  ^all  be  so  made  as  to  provide  an  easy  turn  for  vdiiclee. 
The  new  highway  shall  be  surfaced  with  gravd  or  stone  for  a 
width  of  not  less  than  fourteen  feet  and  a  deipth  of  about  nz 
inches. 

2.  That  in  pursuance  of  its  consent  and  agrewaent  as  stated 
in  the  petition  herein,  the  Erie  Railroad  Company  shall  assume, 
pay,  and  discharge  the  entire  coat  and  expense  of  the  construction 
and  work  herein  authorized  and  provided  for, .  including  the  coet 
of  any  lands,  rights,  or  easements  necessary  or  required  for  the 
purpose  of  carrying  out  the  provisions  of  this  order,  and  of  any 
land  or  other  damages  whatsoever  which  may  arise  by  virtue 
hereof,  including  the  closing  of  the  old  grade  crossing.  This  order 
being  granted  upon  the  express  condition  that  no  financial  liability 
or  obligation  whatsoever  shall  attach  to  or  fall  upon  the  State  of 
New  York  or  town  of  Hinsdale  on  account  of  the  acquisitim  of 
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lands,  rights,  or  easements  necessaiy  or  reqnlred,  the  construction 
and  work,  or  for  any  other  incidmtal  expmses  herein  authorized 
and  provided  for. 

,.  The  acceptance  of  this  order  hy  the  Erie  Railroad  Company 
diall  be  deemed  as  an  ttodertaking  on  its  part  to  save  the  State  of 
New  York,  this  Commission,  and  the  town  of  Hinsdale  harmless 
from  all  costs,  expenses,  claims,  or  demands  whatsoever  on  accoimt 
dt  this  order  and  of  any  of  the  provisions  thereof. 


In  the  Matter  of  the  Complaints  of  Fbaitk  GaloarOj  Doin- 
niCK  Telesco,  CHABI.K8  LoRD,  and  John  Lambert,  Jb.,  of 
New  Rochelle,  against  Westchester  Liostiko  Company, 
Asking  that  Mains  be  Laid  and  Th^  be  Supplied  with  Qaa 
at  Their  Residences 

Case  No.  6267 

In  the  Matter  of  the  Complaint  of  Edwabd  Stetboh  Gbiffing, 
as  Mayor  of  New  Kochelle,  against  Wkstchesteb  Liohtino 
CoHPAiTY,  Asking  that  Gas  Lamps  be  Furnished  to  Light 
Streets  in  Highland  Paifc 

Case  No.  6306 
(Public  Service  CnmmitBion,  Second  Dlatriet,  June  27,  1018) 


;Lntliorit7  of  the  Conunisalon  to  oidei  eztenaioni  to  the  pUnt  of  a  fu  eoipo- 

utlMi  or  electrical  corporation  —  how  limited. 
BeuonableiMu  of  ptopoted  extenaion  prereqnlaite  to  crantiaf  audi  oidei. 
The  authority  of  the  Public  Service  Ccmmisalons  of  New  York  State 
to  order  extensions  t«  the  plant  of  a  gas  corporation  or  an  electrical 
corporation  is  limited  hj  statute;  only  a  reasonable  cKtenalon  may  be 
ordered. 

It  is  Qot  reasonable  to  require  a  corpor*tt«&  to  lay  over  1,800  feet  of 
mains  at  a  coat  in  excess  of  <3,800  for  the  purpose  of  supplying  five 
dwelling  houses,  two  of  which  ere  not  piped  for  gas,  and  ten  street  lamps 
with  gas,  and  there  is  no  prospect  of  any  additional '  demand  In  the 
immediate  future,  and  it  is  possible  to  obtain  electricity  for  light. 
Statb  Dkft.  ItEPT.— Vou  17        20 
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H.  Q.  E.  Heath,  for  the  complainants  in  case  No.  6267. 

G-.  C.  Otto,  for  the  complainant  in  case  No.  6306. 

John  J.  Crennan  and  Martin  S.  Decker,  for  the  respondent 
in  both  cases. 

Baehitb,  CommiBflioner. —  The  above  cases  were  brought 
against  the  same  defendant ;  they  relate  to  the  same  matter,  they 
were  tried  together,  and  may  properly  be  eonsidered  inonememo- 
randum.  In  case  No.  6306  the  mayor  of  the  city  of  New  Hochelle 
asks  that  the  CommiBsioa  issue  an  order  directing  the  Westchester 
Lighting  Company  to  install  ten  gas  lamps  in  the  public  streets 
of  a  section  of  the  city  known  as  Highland  Park.  In  case  No. 
6267  the  complainants  Galgano,  Telesco,  and  Lord  live  upon 
Alpine  road,  and  the  complainant  Lambert  upon  Errol  place,  and 
ask  that  mains  may  be  laid  and  gas  furnished  at  their  several 
dwellings.  The  streets  connect  with  Perth  avenue.  All  of  the 
streets  are  in  Highland  Park.  Whether  or  not  Perth  avenue, 
Alpine  road,  and  Errol  place  are  in  reality  public  streets  was  ■ 
sharply  contested  upon  the  trial,  but  in  view  of  the  position  taken 
upon  the  merits  of  these  applications  it  ia  unnecessary  to  pass 
upon  that  question. 

A  map  of  Highland  park  was  filed  in  1896.  That  the  particular 
part  of  the  park  under  consideration  has  not  been  a  popular 
reddential  section  is  shown  by  the  fact  that  the  proposed  exten- 
sion, if  made,  will  serve  only  five  houses,  two  of  which  are  not 
piped  for  gas.  The  company  has  no  other  requests  for  gas  from 
lot  owners  in  the  section  under  consideration.  No  application 
has  been  made  to  the  building  department  of  the  city  for  permits 
to  erect  buildings.  There  are  no  improvements  in  the  vicinity, 
no  established  grades,  no  sidewalks,  no  sewers,  no  curbs.  Photo- 
graphs were  submitted  in  evidence  which  show  that  the  BO-called 
streets  do  not  reach  the  dignity  or  possess  the  attainments 
of  an  ordinary  country  road.  In  one  street  there  is  water  fur- 
nished by  a  private  water  company.  There  are  no  street  signs. 
Previous  to  June,  1917,  no  work  was  done  upon  any  of  those 
streets  by  the  city;  after  that  date  some  work  was  done  upon 
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one  of  those  streets  "  to  make  it  firm,  to  make  it  passable  for  us," 
one  of  the  witnesses  testified. 

There  are  two  routes  which  mig^t  be  used  for  the  desired 
extension:  routes  Nos.  1  and  2.  Route  No.  1  is  1,836  feet  in 
length;  route  No.  2  is  1,928  feet  in  length.  Over  route  No.  1,  to 
meet  the  wants  of  the  city  and  the  requirements  of  the  five  possible 
private  consumers,  would  cost  the  company  $3,820.29 ;  leaving  out 
the  street  lighting  the  cost  would  be  $3,540.60.  To  serve  the  five 
possible  consumers  would  require  the  construction  of  367  feet  of 
gas  mains  per  consumer  as  against  an  average  constiuction  of 
49.8  feet  per  customer.  The  estimated  yearly  consumption  of 
gas  for  the  five  consiimers  based  upon  the  average  yearly  con- 
sumption of  private  partly  throughout  the  city  and  upon  the 
yearly  amount  which  had  been  used  by  two  of  the  prospective  cus- 
tomers in  other  parts  of  the  ci^  is  115,000  cubic  feet,  yielding 
a  gross  income  of  $126.50.  The  present  rate  is  $1.10  per  1,000 
feet  without  discount.  For  the  ten  street  lights  under  its  con- 
tract with  the  city  the  company  would  receive  $260,  Of  this 
amount,  for  lighting  and  extinguishing  and  lamp  maintenance 
work,  the  company  would  pay  $130,  leaving  net  $140.  The  ten 
lamps  would  bum  140,000  feet  of  gas  per  year  which  makes  the 
rate  for  public  lighting  $1  per  1,000  feet.  The  estimated  cost 
of  the  manufacture  of  gas  for  the  year  1918  was  94.98  cents  per 
1,000  cubic  feet.  The  actual  cost  for  the  first  three  months  of 
the  year  was  98.65  cents  per  1,000  cubic  feet,  and  this  cost  will 
increase  rather  than  diminish. 

The  above  figures  show  a  profit  of  $14.94  upon  an  investment 
of  $3,800.  While  an  extension  to  the  plant  of  a  pnblic  service 
corporation  may  be  required  although  it  is  shown  that  such 
extension  may  not  bring  in  a  profit,  there  is  a  limit  beyond  which 
extensions  should  not  be  ordered:  that  limit  is  found  in  the  terms 
of  the  statute  (Public  Service  Commissions  Law,  art.  IV,  §  66, 
subd.  2).  This  Commission  is  given  power  to  order  reasonable 
improvements  and  extensions. 

The  contract  between  the  city  and  the  company  providea  that 
the  number  of  gas  lamps  may  be  at  any  time  increased  "  along 
the  linee  of  gas  mains."    Under  the  oUiue  quoted  the  attorney 
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for  the  ma^or  at  the  hearing  admitted  that  the  interest  of  the 
city  was  secondaTy  to  that  of  the  other  complainants;  that  nnleas 
the  Commission  orders  the  extension  of  the  maina  for  the  private 
complainants  the  case  of  the  ci^  will  fail. 

Taking  into  consideration  the  cost  of  the  proposed  extension, 
the  limited  demand  for  gas  arising  from  the  extenaon,  the  idi^t 
prospect  for  any  furthfli  danand  in  the  fatnre,  the  hi^  price 
and  difficulty  of  obtaining  labor  and  materials  at  the  present  time, 
the  lack  of  real  need  for  the  extension,  the  prayer  of  the  petitioners 
should  be  denied  until  ench  time  aa  changing  conditions  may  be 
more  suitable  for  the  request.  This  conclusion  will  not  prevent 
the  installation  of  proper  facilities  for  lighting,  as  the  house  of 
one  of  the  complainants  is  already  lighted  with  electricity;  and 
the  dwellings  of  the  others,  and  the  streets  if  necessaiy,  can  be 
supplied  with  U^t  in  the  same  manner. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Residents  of  Bisqiiamtos 
AMD  JoHRson  CiTT  against  Bisghamto>-  R.\ilwav  Compast 
as  to  Proposed  Stopping  of  Sale  of  Certain  Passenger  Tickets, 
and  on  the  Commission's  Own  Initiative 

Case  No.  6352 

(Public  Service  Commisaion,  Second  District,  June  27,  1918) 

Circmnetaiicei  nnder  which  ipecial  ticket  bogki  representixf  rednced  faie 
rate*  tn  u  intenutMn  railway  may  be  discoBtimed. 

lie  Bingbamtm  Railway  Company  ba«  for  a  number  lA  years  issued 
a  twelve-ride  tidcet  book  good  for  pasaengers  between  Binghamton  and 
Endicott,  which  sold  for  one  dollar,  making  eadi  ride  cost  eight  and 
one-tbird  cents,  the  boiA  being  good  only  during  rush  houra  morning 
and  evening  for  the  benefit  of  employees  of  manufactories  at  Endicott 
who  reside  in  Bingbamtaa.  The  company  also  has  been  issuing  a 
twelve-ride  ticket  book  good  for  passengers  between  Johnson  City  and 
Endicott,  sold  at  sixty  cents,  good  only  during  rush  hours  morning  and 
evening  m  certain  cars,  this  book  being  Issaed  also  for  the  anplo;yees 
of  manufactoriea  betwea  Johnson  City  and  Endicott.    From  tbe  evidence 
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mddaMd,  held,  that  the  coat  to  the  compan;  ia  greater  than  the  revenue 
from  theae  book*  and  that  the  company  ahonld  no  longer  be  compelled 
to  issue  them. 

Harry  C.  Perkins,  for  complaiDantB. 

OartiBS,  Keenan  &  Tuthill,  for  Binghamton  Railway  Company. 

FMrNEi-L,  CommiBsioner. —  There  was  filed  with  this  Commis- 
8on  on  Febraary  16,  1918,  a  complaint  from  reaidents  of  Eing- 
hamton  and  Johnson  City  and  other  nearby  places  against  Bing- 
hamtou  Railway  Company  protesting  — 

1.  The  proposed  discontinuance  by  said  company  on  Febmary 
36,  1918,  of  the  sale  of  a  twelve-ride  ticket  book  good  for  pas- 
Bengerfl  between  Binghamton  and  Endicott,  which  is  sold  for  one 
dollar,  making  each  ride  coat  eight  and  one-third  centB ;  this  book 
is  good  only  during  rush  bours  morning  and  evening  and  has  no 
transfer  privil^es  in  Binghamton.  The  complaint  alleges  that 
this  boc^  has  been  sold  for  over  thirteen  years,  and  has  enabled 
employees  of  manufactories  at  Endicott  to  live  in  Binghamton 
where  better  housing  facilities  are  available  than  in  Endicott; 
that  with  this  book  withdrawn  the  lowest  rate  left  is  one  of  twenty- 
five  cents  for  the  round  trip  between  Binghamton  and  Endicott, 
the  r^ular  one-way  fare  being  fifteen  cents ; 

2.  The  proposed  discontinuance  by  said  company  on  February 
36,  1918,  of  the  sale  of  a  twelve-ride  ticket  book  good  for  pas- 
sengers between  Johnson  City  and  Endicott,  which  are  sold  for 
sixty  cents ;  this  book  in  good  only  during  rush  hours  morning  and 
evening  on  certain  cars ;  with  this  book  withdrawn  the  lowest  rate 
left  is  fifteen  cents  for  the  round  trip  between  Johnson  City 
and  Endicott. 

Three  hundred  and  sevoity-nine  of  the  signers  of  the  cont- 
plaiut  live  in  Binghamton,  forty-one  live  in  Johnson  City,  and 
eighteen  live  in  Port  Dickinson,  Hooper,  Union,  and  Endicott 

The  company  had  filed  with  the  Commission  a  tariff  show- 
ing that  the  sale  of  these  books  was  to  be  stopped ;  and  also  that 
the  sale  of  two  other  reduced  rate  book  tickets  betweoi  the  city 
of  Binghamton  and  Country  Club  station  was  to  be  stopped; 
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bat  aa  to  these  Country  Clab  station  books  no  complaint  has 
reached  the  Commiaeion. 

It  appearing  to  the  Commission  that  the  stoppage  of  the  sale 
of  these  books  should  not  be  permitted  pending  an  investigation 
of  the  reastmableness  of  such  action,  the  tariff  was  suspended 
until  the  twenty-ninth  instant,  and  pnblic  hearings  in  the  matter 
were  held  by  Commissioner  Fennell  at  Bingbamton  on  March 
fifteenth  and  May  twenty-fourth,  at  which  those  named  above 
appeared,  as  well  as  certain  of  the  complainants  in  person. 

It  appears  from  the  evidence  that  the  Erie  railroad  operates 
what  may  be  called  special  trains  to  carry  wiployees  of  the 
manufactories  at  Endicott  and  Johnson  City  to  and  from  Bing- 
hamton,  the  fare  on  these  trains  being  five  cents  each  way,  and 
that  th^  carry  from  eight  hundred  to  twelve  hundred  passengers 
between  said  points  daily;  it  also  appears  that  during  the  year 
1917  passengers  using  said  book  tickets  on  the  Bingbamton  rail- 
way between  Johnson  City  and  Endicott  used  an  average  of  fifty- 
six  per  day,  and  between  Bingbamton  and  Endicott  used  an 
average  of  sixty  and  one-half  per  day.  The  answer  of  the  com- 
pany alleges  that  the  cost  of  carrying  the  passengers  using  said 
book  tickets  is  considerably  in  exceea  of  the  revenue  received  from 
them,  and  this  was  not  contested  at  the  hearing;  that  the  revenue 
per  mile  under  the  dollar  book  is  less  than  half  a  cent  counting 
the  round-trip  of  the  car,  and  about  the  same  under  the  sixty 
cents  book ;  that  a  special  service  is  required. 

The  Commission  believes  the  oral  evidence  and  papers  establish 
that  the  cost  is  greater  than  the  revenue  from  these  books  and  that 
the  company  should  no  longer  be  compelled  to  issue  them.  This  is 
not  a  finding  that  under  all  circumstances  return  must  equal  cost  in 
such  cases;  but  in  this  case,  comparatively  few  using  these  books, 
a  special  service  being  required,  and  it  being  evident  that  the 
Erie  railroad  carries  moat  of  the  employees  in  this  territory,  the 
Commission  concludes  it  would  be  unjust  to  require  the  company 
to  continue  the  sale  of  said  books. 

Accordingly  an  order  will  be  entered  annulling  the  suspension 
of  the  portion  of  the  tariff  in  question  and  dismissing  this 
complaint. 

AU  COQCOT. 

DigilizeflbyGoOgle 


Psi'iTiOH  OF  Ikoquoib  Utii-ities,  Inc. 


Public  Service  CommiHioD,  Second  District 


In  the  Matter  of  the  Petition  and  Supplemental  Petition  of 
Iho()17oi8  Utilities,  Inc.,  for  Approval  Ntmc  Pro  Tunc  of 
Conflolidation,  for  Authority  to  Issue  Capital  Stock,  and  for 
Authority  to  Issue  a  Mortgage  and  Mortgage  Bonds 

Case  No.  6458 

(Pnblie  Serriee  Commlwioit,  Second  Diitrict,  June  27,  1S18) 

Aath«ritj'  p:aiited  stuu  pre  tunc  fot  conMlIdation  of  two  light  snd  pawn 
conqtulei  into  pctitloninf  eeiporation,  for  iisniBg  ceiUbi  capital  itoek 
and  to  •xKota  a  tnit  moitgiKo  and  ioane  cettain  bonda  thereunder. 

Tie  Iroquois  Utilities,  Inc.,  makea  applicstion  herein  that  the  consoli- 
dation into  it  of  the  Oowandu  Light  and  Power  Corporation  and  the 
Saiidolph  Light  and  Power  Company,  Inc.,  be  authorized  tiwno  pro  tvne 
aa  of  Hay  S,  1918.  The  petition  was  originallj  Died  herein  May  16,  191S, 
and  two  suppleinent«I  petitions  were  thereafter  filed  and  the  three  peti- 
tions were  referred  to  the  division  of  capitalization,  which  reported 
thereon  June  IB,  1S18.  Upon  the  facta  adduced  at  a  public  hearing  duly 
held,  and  upon  the  said  petitions  and  report  the  application  was  granted. 
Ordered  that  the  petitioning  company  be  authorized  to  issue  $30,000  par 
value  of  ita  7  per  cent  cumulative  preferred  stock,  to  be  used  for  the 
purpose  of  even  exchange  for  a  like  amount  of  preferred  atock  of  the 
Randolph  Light  and  Power  Company,  Inc.,  and  to  issue  (22,000  of  its 
eommon  capital  stock  for  the  purpose  of  even  exchange  fiMr  the  common 
capital  stock  of  the  Gowanda  Light  and  Power  Corporation  and  of 
Uie  Randolph  Light  and  Power  Company,  Inc.,  and  the  petitioning 
company  was  also  authorized  to  execute  and  deliver  to  the  Cmtral  City 
Tmat  Company,  of  Syracuse,  as  trustee,  a  deed  of  truat  or  mortgage  to 
secure  an  iaaue  of  bonds  in  the  aggregate  of  (1,000,000  face  value,  and 
to  issue  t8B,000  of  6  per  cant  thirty-year  flrat  mortgage  bonds  under 
aaid  mortgage,  the  proceeds  of  the  sale  thereof  to  i>e  uaed  as  set  fortb  in 
the  order. 

Petition  aied  May  16,  1918. 

Supplemental  petition  filed  May  29,  1918. 

Second  supplemental  petition  (letter)  filed  June  16,  1918. 

Report  of  Division  of  Capitalization  dated  June  18,  1918. 

Hearing  held  June  26,  1918. 

By  th«  Commission. —  Now,  therefore,  upon  the  foregoing 
moord,  «r^9ied  as  follows; 
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1.  That  the  consolidation  of  the  Gowanda  Light  and  Power 
Corporation  and  the  Randolph  Light  and  Power  Company,  Inc., 
into  the  Iroquois  Utilities,  Inc.,  as  of  May  8,  1918,  is  hereby 
aathorized  nunc  pro  tunc. 

2.  That  the  Iroqnois  TTtilitieB,  Inc.,  is  hereby  authorized  to 
issue  $30,000  par  value  of  its  7  per  cent  cumulative  preferred 
stock  and  to  use  such  stock  solely  for  the  purpose  of  even  exchange 
for  a  like  par  amount  of  preferred  stock  of  the  Randolph  Light 
and  Power  Company,  Inc. 

3.  That  the  Iroquois  Utilities,  Inc.,  is  hereby  authorized  to 
iseue  $22,000  par  value  of  its  common  capital  stock  and  to  use 
such  stock  solely  for  the  purpose  of  even  exchange  for: 

(a)  Common     capital     stock     of    the     Gowanda 

Light  and  Power  Corporation  having  a  par 

value  of  $6,000 

(b)  Common  stock  of  the  Randolph  Light  and 

Power  Company,  Inc.,  having  a  par  value 

of •  17,000 


$22,000 


4.  That  the  Iroquois  Utilities,  Inc.,  is  hereby  authorized  to 
execute  and  deliver  to  the  Central  City  Trust  Company,  of 
Syracuse,  as  trustee,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  New  York,  a  certain  indenture,  deed  of 
trust  or  mortgage  upon  all  its  plant  and  property,  to  be  dated 
the  1st  day  of  July,  1918,  to  secure  an  issue  of  first  mortgage 
thirty-year  6  per  cent  gold  bonds  to  the  aggregate  amount  of 
$1,000,000  face  value,  bearing  interest  at  the  rate  of  6  per  cent 
per  annum,  a  copy  of  which  has  been  filed  with  the  Commission 
herein,  and  that  the  form  thereof  so  filed  is  heret^  approved  j 
provided  that  said  company  shall  have  no  right  or  authoii^  to 
issue  any  bonds  pursuant  to  the  terms  of  said  mortgage  except 
as  herein  or  hereafter  authorized  by  the  Commission. 

5.  That  upon  the  execution  and  the  delivery  of  said  indenture 
80  authorized  there  shall  be  filed  with  this  Commission  a  copy 
thereof  m  the  form  in  which  it  was  executed  and  deUvwed 
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together  with  an  affidavit  by  the  president  or  other  executive 
<^Sc6r  of  the  company  stating  that  the  indenture  as  executed 
and  delivered  is  the  same  as  that  herein  approved  hy  the  C(»n- 
mission,  and  no  honds  secured  thereby  shall  he  issued  or  sold 
until  the  provisions  of  this  clause  have  been  complied  with. 

6.  That  the  Troquois  Utilities,  Inc.,  is  hereby  authorized  to 
isaoe  $89,000  face  value  of  its  6  per  cent  thirty-year  first  mortgage 
gold  bonds  under  the  aforesaid  mortgage,  and  to  sell  said  bonds 
for  not  lees  than  90  per  cent  of  their  face  value  to  realize  net 
proceeds  of  at  least  $80,100. 

7.  That  the  procpfxls  of  said  bonds  so  authorized  which  shall 
not  be  lees  than  $80,100,  shall  be  used  solely  and  exclusively 
for  the  following  purposes: 

1.  For  the  discharge  of  indebtedneso  of  the 
Gowanda  Light  and  Power  Corporation  outstand- 
ing at  Jaonary  31,  1917,  as  set  forth  in  an  order 
dated  Hay  15,  1917,  in  Case  5985,  or  the  renewals 
thereof,  as  follows: 

(a)  Funded  debt  —  real  estate  mortgage $6,500  00 

(b)  Bills  payable  (G.  M.  Geat) 32,680  23 

(c)  Bilk  payable 25,774  79 

(d)  Acconnta  payable: 

G.  M.  Gest 7,167  25 

Sundry 4,988  02 

$77,110  29 
Less  proceeds  of  stock,  authorized  to  be  issued 
by  order  dated  May  15,  1917,  sold  and  used  for  the 
payment  of  accounts  payable  due  G.  M.  Gest. . . .  5,000  00 

$72,110  29 

2.  For  the  discharge  of  indebtedness  of  the 
Kaudolph  Light  and  Power  Company,  Inc.,  out- 
standing at  January  31,  1917,  as  set  forth  in  an 
order  dated  March  1,  1917,  in  Case  5914,  or  the 
ifluewalfi  thereof,  as  follows: 
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(ft)  Funded  debt  —  real  estate  mort- 
gage    $6,000  00 

(b)  Bills  payable  (G.  M.  Gest) . . .  5,434  69 

(c)  Bills  payable 37,209  61 

(d)  AcconntB  payable. 3,006  24 

$51,650  64 
T^ess  amount  of  "  Bills  Payable 
(G,  M.  Gest)"  discharged  with  pro- 
ceeds of  loan  from  Sun  Life  Assur- 
ance ■  Company  per  verified  reports 
in  Case  5814 18,000  00 


$33,650  54 
To  discharge  note  owing  to  the  Sun 
Life    A&surance    Company    which    is 
secured  by  pledge  of  $50,000  bond. . .     18,000  00     $61,650  &4 


$123,760  83 


Amount  unprovided  for $43,660  83 


8,  That  pending  the  sale  of  the  bonds  herein  authorized  the 
Iroquois  Utilities,  Inc.,  may,  in  the  alternative,  pledge  at  not  less 
tiian  90  per  cent  of  their  face  value  all  or  any  part  of  said  bond? 
as  collateral  security  for  any  of  its  loans  provided  that  the 
following  prohibitions  are  observed: 

(a)  That  the  principal  of  such  loans -for  which  said  bonds  are 
pledged  shall  in  no  event  be  less  than  90  per  cent  of  the  face  value 
of  the  bonds  pledged  as  collateral  security  therefor. 

(b)  That  said  bonds  shall  not  be  pledged  for  a  greater  period 
than  one  year  from  the  date  of  this  order  without  the  further 
order  of  this  Commission. 

(c)  That  the  actual  cost  of  the  money  to  be  procured  through 
the  issuance  of  the  short  term  loans  above  mentioned  shall  not 
be  greater  than  6  per  cent  per  annum. 

9,  Thftt  the  aotee,  or  the  proceeds  thereof,  for  vrhicli  bonda 


DigilizeflbyGoOgle 


FiTiTioK  o*  Iboquois  TTTtuTiEB,  Isa.  815 

Public  Service  CommiHioii,  Second  District  [Vol.  17] 

herein  authoriEed  are  pledged  as  collateral  security  sball  be  used 
solely  and  excluflivelj  for  the  purposes  for  which  the  bonds  or 
their  proceeds  are  aathorized  to  be  used  aa  enumerated  in  clause 
7  of  this  order. 

10.  That  the  Iroquois  Utilities,  Inc.,  shall  for  each  six  mouths* 
period  ending  June  thirtieth  and  December  thirty-first  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  which  shall  show: 

(a)  What  securities  have  been  sold,  exchanged  or  pledged 
during  such  period. 

(b)  The  dates  of  such  sales,  exchanges  or  pledgings. 

(c)  To  or  with  whom  such  securities  were  sold,  exchanged  or 
pledged. 

(d)  The  amount  and  description  of  stock  which  waa  received 
in  exchange. 

(e)  What  proceeds  were  realized  from  such  sales. 

(f)  The  principal,  term  and  interest  rate  of  each  loan  for 
which  such  bonds  are  pledged. 

(g)  The  total  face  value  of  bonds  which  remain  pledged  as 
collateral  security  for  said  loans  on  the  closing  date  of  such 
period. 

(h)   Any  other  terms  and  conditions  of  such  transactions. 

(i)  In  detail  the  amount  of  the  proceeds  of  the  bonds  or  loans 
herein  authorized  which  has  been  expended  during  oUch  period 
for  each  of  the  purposes  specified  herein. 

Such  reports  ^all  continue  to  be  filed  until  all  of  said  securi- 
ties shall  have  been  sold,  exchanged  or  pledged  and  the  proceeds 
expended  in  accordance  with  the  authority  contained  herein,  and 
if  during  any  period  no  securities  were  sold,  exchanged  or 
pledged,  or  proceeds  exp^ided,  the  report  shall  set  forth  such 
fact 

11.  It  is  nevertheless  expready  provided  that  in  all  respects 
other  than  as  directed  in  clauses  Nos.  1  of  orders  entered  simul- 
taneously herewith  in  Cases  5914  and  5985  this  order  shall  not 
be  effective,  and  particularly  that  no  securities  shall  be  issued  or 
sold,  exchanged  or  pledged  hereunder  by  the  applicant,  nor  shall 
the  iesae,  sale,  exchange  or  pledging  of  any  such  seeuritiee  be 


DigilizeflbyGoOgle 


810  Btatm  Dbpabthiht  Bspobtb 

[ToL  17]  Public  Serric*  Commidrion,  Second  Diatriet 

deoned  to  have  been  Approved  and  authorized  by  this  Commis- 
sioa  onlees  and  until  compliance  with  the  requiretnentB  of  said 
clauses  shall  have  been  made,  reported  to  and  approved  aa  sufiB- 
cimt  hy  this  Commission. 

12.  That  the  Iroqnois  Utilities,  Inc.,  shall  within  a  reasonable 
time  after  the  consummation  of  the  consolidation  ratified  in  this 
order,  file  with  the  Oommission  all  such  annual  or  other  periodic 
reports  as  the  Commission  may  be  required  hj  law  to  obtain  or 
which  it  is  empowered  by  law  to  eza^  and  shall  require,  con- 
cerning its  operations  and  financial  or  corporate  transactions  dur- 
ing the  period  subsequrait  to  the  date  of  such  report  last  filed  and 
prior  to  the  effective  date  for  accounting  purposes  of  the  con- 
solidati<Hi  hereby  ratified. 

18.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provimons  hereof  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof  the  company  shall  advise  the  Com- 
mission whether  or  not  it  accepts  the  same  with  all  its  terms  and 
conditions,  and  such  order  shall  be  of  no  force  or  effect  until 
such  acceptance  has  heea  filed. 

Finally  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  tiie  money  to  be  procured  by  the  issue  of  said  securi- 
ties herein  authorized  is  reasCHiaUy  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reaaonahly  chargeable  to  operating  expenses  or  to  income. 


DigilizeflbyGoOgle 


Fktitioit  ot  Ai3jlht  Southbbh  R.  B.  Co. 


Public  Seiriee  CcmmiBuoii,  Second  Diatriet 


In  the  Matter  of  the  Amended  Petition  of  Ai^aitt  Soitthbbn 
Railboad  CoifpAiTT  which  Asks  Under  Subdivision  10,  Section 
8,  Railroad  Law,  and  Sections  55  and  69,  Public  Service  Com- 
missions Law,  Authority  to  lame  a  Mortgage  and  Bonds  and 
a  Collateral  Trust  Indenture  and  Notes 

Case  No.  616S 
(PuUlc  Serriee  ConualMl<»,  eecond  Dtetriet,  July  8,  1»1S) 

Anthority  mnM  a  pvUk  atrrlct  eeipnatioB  for  totTe  to  ian*  a  mortfafs 
and  bonds  and  a  collatMal  tinit  indentun  and  aotaa. 

The  petition  herein  was  filed  by  tlie  Albany  Southern  lUiIri>ad  C<m- 
pany  on  August  11,  1B17,  nhidi  petition  was  reported  on  by  the  diTision 
ot  capitalization,  and  thereafter  an  amended  petition  was  filed  March  14, 
1018,  and  the  matter  again  referred  t«  the  eapitaliiatitm  divisioo,  which 
made  ita  final  report  June  6,  I91S.  An  order  naa  then  made  on  the 
following  day,  but  a  aeoond  amendatory  petition  waa  filed  on  June  21, 
1018.  The  Comniiuion,  upon  the  «aid  three  petitionB  and  the  facts 
adduced  at  a  public  hearing  and  upon  the  report*,  granted  the  application 
of  the  petitioner  witlk  the  umal  reatrictiuia. 

Petition  filed  August  11,  1917. 

Keport  of  diTieion  of  capitalization  dated  February  21,  1918. 

Ammded  petition  filed  March  14, 1018. 

Hearing  held  March  20,  1918. 

Final  form  of  proposed  mortgages  filed  May  31,  1918. 

Keport  of  division  of  capitalization  dated  June  5,  1918. 

Order  entered  under  date  of  June  6,  1918. 

Second  amendatory  petition  filed  June  21,  1918. 

Bt  the  Cohuibbioh. — Now,  therefor^  upon  the  foic^ing 
record,  ordered  as  follows: 

1.  That  ordering  clauses  Nos.  1  and  8  of  the  order  herein 
entered  under  date  of  June  6,  1918,  are  hereby  modified  and 
amended  to  read  as  follows : 

1.  That  tbe  Albany  Southern  Bailroad  Company  ia  hantfj 
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authorized  to  execute  and  deliver  to  die  Empire  Trust  Compauy 
of  New  York,  aa  trustee,  a  corporation  organized  and  existing 
under  the  lawa  of  the  State  of  New  York,  a  certain  indenture, 
deed  of  trurt  or  mortgage  upon  all  its  plant  and  property,  dated 
the  first  day  of  March,  1918,  to  secure  an  issue  of  first  refunding 
mortgage  thirty-year  gold  bonds  to  the  aggregate  amount  of 
$3,000,000  face  value,  bearing  interest  at  the  rate  of  6  per  cent 
per  annum,  a  copy  of  which  indenture  has  been  filed  with  the 
Commission  herein  and  is  marked  "  revised  and  corrected  to  July 
1,  1918,"  and  that  the  form  thereof  so  filed  is  hereby  approved; 
provided  that  said  company  ^all  have  uo  right  or  authority  to 
issue  any  bonds  pursuant  to  the  terms  of  said  mortgage  except  as 
h««iu  or  hereafter  authorized  by  the  Commission. 

8.  That  the  Albany  Southern  Railroad  Company  may,  in  the 
alternative  and  pending  the  sale  of  the  $550,000  face  amount  of 
7  per  cent  three-year  gold  notes  herein  authorized  to  be  issued, 
pledge  all  or  any  part  of  said  notes  as  collateral  security  for  its 
short  term  loans  provided  that  the  following  prohibitions  are 
observed : 

(a)  That  the  principal  of  such  loans  for  which  said  notes  are 
pledged  shall  in  no  event  be  less  than  76  per  cent  of  the  face  value 
of  the  notes  pledged  as  collateral  security  therefor. 

(b)  That  said  notes  shall  not  be  pledged  for  a  greatw  period 
than  one  year  from  the  date  of  this  order  without  the  further  order 
of  this  Commission. 

(c)  That  the  actual  cost  of  the  money  to  be  procured  throu^ 
the  issuance  of  the  short  term  loans  above  mentioned  shall  not  be 
greater  than  6  per  cent  per  annum. 

(d)  That  the  loans,  or  the  proceeds  thereof,  for  which  the  7 
per  cent  three-year  gold  notes  herein  authorized  are  pledged  as 
collateral  security  shall  be  used  solely  and  exclusively  for  the  pur- 
poses for  which  these  notes  or  their  proceeds  are  authorized  to  be 
used  as  enumerated  in  clause  No.  9  of  this  order. 

2.  That  subdivision  (b)  of  ordering  clause  No.  9  of  the  order 
entered  herein  under  date  of  June  6,  1918,  is  hereby  modified  and 
amended  to  read  as  follows: 
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(b)     For  the  discharge  of  floating  liabilities  outstanding  at 
June  30,  1917,  or  the  renewals  thereof,  as  follows: 

Bills  payable $25,000  00 

Accounts  payable    69,403  21 

Taxes  accrued   23,366  81 

Interest 24,820  48 

Consumers'  deposits 7,532  79 

Coupon  interest  matured 1,375  00 

Other  unfunded  debt 1,737  94 


$153,236  23 


8.  That  ordering  clause  No.  12  of  the  order  entered  hra^in 
under  date  of  June  6,  1818,  is  hereby  modified  and  amended  in 
such  manner  as  to  permit  the  filing  of  a  satisfactory  verified  stipu- 
lation accepting  this  order  and  the  order  of  June  6,  1918,  within 
thirty  days  from  the  date  of  this  amendatory  order. 

4.  That  in  all  other  respects  the  terma  and  conditions  of  said 
order  of  June  8,  1918,  shall  remain  in  full  force  and  effect. 


In  the  Matter  of  the  Petition  of  Erie  Railugad  Compaht  under 
Section  55,  Public  Service  Coinmii-siona  Law,  for  Authority  to 
Issue  $12,500,000  of  Series  B  Oold  Bonds  under  its  Refund- 
ing and  Improvement  Mortgage  dated  December  1,  1916 

Case  No.  6472 
(Public  Service  ComtniBSion,  Second  District,  Jul;  2,  19IS) 

Application  by  *  railroad  company  fci  leave  to  iune  certain  bonds  nndei  ita 

refanding  and  impiorement  moitsage. 
Pennigaion  granted  to  aaid  company  to  iasne  certain  ihoTt  tann  notes. 

The  Erie  Bailroad  Company  on  June  11,  191S,  filed  its  petition,  in 

which  it  asked  for  authority  to  Issue  certain  gold  bonds  under  Ita  reftind- 


DigilizeflbyGoOgle 


State  Dkpastueitt  Bcpom 


PQblie  Service  Commiision,  Sectmd  Diatrlct 


ing  uid  improTem«nt  mortgage  dated  December  1,  1918.  The  petition 
was  referred  to  the  division  of  capitalizitlon  vhich  reported  in  favor 
thereof  on  June  ZS,  191B,  on  which  nune  date  a  public  hearing  w^  givoL 
The  application,  upon  the  report  and  the  facte  adduced  at  the  hearing, 
wae  granted,  the  details  of  the  said  bond  issue  being  stated  in  the  first 
ftrder  herwi. 

Tb^  CommissioD  also  made  an  order  authorizing  the  petitioning  com- 
pany ta  issue  certain  promiseory  notes  under  the  restrictiona  and  for  the 
purposes  specifically  set  forth   in   the  second  order  herein. 


Petition  filed  June  11,  1918. 

Report  of  division  of  capitalization  dated  June  28,  1918. 

Hearing  held  June  28,  1918. 

Bt  the  Couuissidn. —  Now,  therefore,  upon  the  forgoing 
record,  ordered  as  follows: 

1.  That  the  Erie  Eailroad  Companj  is  hereby  authorized  to 
issue  $12,500,000  face  value  of  iU  9  per  cent  twenty-year 
"  series  B  "  refunding  and  improvement  mortgage  gold  bondfl 
under  a  certain  indenture,  deed  of  trust  or  mortgage,  dated  the 
lat  day  of  December,  1916,  given  to  the  Bankers  Trust  Com- 
pany, aa  trustee,  to  secure  an  authorized  issoe  of  bonds  of  a  total 
face  value  of  $500,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $12,500,000  may 
be  sold  for  not  lees  than  90  per  cent  of  their  face  value  to  realize 
net  proceeds  of  at  least  $11,250,000. 

3.  That  the  proceeds  of  said  bonds  so  authorized,  which  shall 
not  be  less  than  $11,250,000,  shall  be  used  solely  and  ezcltuivel; 
for  the  following  purposes ; 

(a)  To  be  applied  toward  the  reimbarsement 
of  the  treasury  of  the  company  for  expenditures 
made  from  income  for  capital  purposes  to  and 

including  December  31,  1917 $6,li00,000 

(b)  To  be  applied  towards  the  expenditures 
made  and  to  be  made  subsequent  to  January  1, 
1918,  on  account  of  the  items  of  votk  shown 
upon  Exhibits  J  and  J-1  filed  with  the  petition 
herein,  or  aotae  one  or  more  of  them,  the  esti- 


DigilizeflbyGoOgle 


pBTiTioa  OP  Erie  R  E.  Co. —  Bond  Issck         321 

Public  Serrice  CtattiniMion,  Second  Diatriet  [VoL  17] 

mated  amoont  to  be  expesded  therefor  daring 
die  jear  1918  being  summarized  as  follows: 

Exhibit  J $7,133,535 

Exhibit  J-1   2,733,415 

$9,866,950 


$15,366,950 


Amount  unprovided  for $4,116,950 


in  so  far  as  the  same  ma;  be  applicable,  provided: 

(1)  That  the  proceeds  of  such  bonds  shall  be  applied  toward 
the  c<Ht  of  new  construction  summarized  in  subdivision  (b) 
hereof  only  in  so  far  as  such  new  construction  is  a  real  increase 
in  the  road  and  equipment  of  the  petitioner  as  defined  h;  the 
classification  of  investment  in  road  and  equipment  of  steam  roads 
adopted  by  this  Commiseion. 

(2)  That  there  shall  be  no  charges  to  road  and  equipment  on 
account  of  engineering  services  in  connection  with  such  con- 
struction unless  such  engineering  setvices  shall  have  been  ren- 
dered either  hy  other  than  the  regular  officers  and  employees  of  the 
corporation,  or  in  a  proper  case,  where  such  services  may  have 
been  rendered  by  certain  of  such  officers  or  employees  under  an 
express  assignment  to  such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
marked  (a)  and  (b)  respectively,  subject  to  the  limitations  herein 
contained,  a  sum  less  than  the  amounts  set  opposite  thereto,  no 
portion  of  the  proceeds  realized  from  the  sale  of  such  bonds  ovec 
the  atftual  costs  thereof  shall  be  used  for  any  purpose  without  ■ 
the  further  order  of  this  Commission. 

(4)  That  the  unit  prices  contained  in  Exhibits  J  and  J-1  of 
&e  petition  are  not  intended  to  be  and  must  not  be  construed 
by  the  petitioner  as  having  been  determined  upon  by  the  Com- 
mission as  the  actual  cost  of  the  property  and  work  to  be  acquired 
and  done  and  thus  properly  chargeable  to  road  and  equipment, 
but  are  intended   and   shnll  be  eorstrued  only  to  be  a  present 
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efltimate  of  the  probable  cost  of  auch  property  and  work,  flie 
actual  cost  of  which  must  be  actual  expenditures  made  as  defined 
by  the  claBsificatiwx  of  investment  in  road  and  equipment  of  steam 
roads. 

4.  That  the  Erie  Railroad  Company  shall  for  eadi  six  months* 
period  ending  June  thirtieth  end  December  thirty-first  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  which  shall  show: 

(a)  What  bonds  have  been  sold  during  such  period. 

(b)  The  dates  of  such  sales. 

(c)  To  whom  such  bonds  were  sold. 

(d)  What  proceeds  were  realized  from  such  sales. 

(e)  Any  other  terms  and  conditions  of  such  sales. 

(f)  With  respect  to  subdivision  (b)  of  ordering  clause  3  of 
this  order  there  shall  he  shown : 

(1)  In  detail  the  amount  of  the  proceeds  of  the  bonds  herein 
authorized  which  has  been  expended  during  such  period  for  each 
of  the  purposes  detailed  in  Exhibits  J  and  J-1  of  the  petition 
herein,  and  the  account  or  accounts  under  the  classification  of 
investment  in  road  and  equipment  of  steam  roads  to  which  the 
expenditures  for  such  purposes  have  been  charged,  giving  all 
details  of  any  credits  to  road  and  equipment  in  connection  with 
such  expenditures. 

(2)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report. 

(3)  A  summary  by  the  prescribed  accounts  showing  the 
expenditures  during  such  period. 

(g)  There  shall  be  shown  the  amount  of  bond  proceeds  used 
during  such  period  for  the  purpose  specified  in  subdivision  (a) 
of  clause  3  of  this  order. 

In  reporting  under  subdivisions  (2)  and  (3)  of  section  (f) 
of  this  clause  there  shall  be  further  shown  the  expenditures  of 
the  proceeds  of  the  bonds  herein  authorized  to  the  beginning  of 
the  period  reported  upon  and  a  total  showing  such  expenditures 
to  the  end  of  the  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  and  the  proceeds  expended  or  used  in 
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uocordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  bonds  were  Bold  or  proceeds  expended  or  used,  the 
report  ahall  set  forth  such  fact. 

6.  That  the  authority  contained  in  this  order  to  issue  bonds 
is  upon  the  expreea  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof,  and 
before  any  bonds  are  issaed  pursuant  hereto  end  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  atipulatitm  over  the  signatures 
of  its  pr^ident  or  vice-president  and  secretary  or  assistant  seo- 
retaiy  accepting  this  order  with  all  its  terms  and  conditions,  and 
budi  order  shall  be  void  and  of  no  force  or  effect  until  such  stipu- 
lation ^all  have  been  filed  as  last  above  provided.  . 

6.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  examination  which  is  to  be  made  of 
the  books,  accounts  and  property  of  the  petitioner  herein  shall 
have  been  concluded  and  the  corrections,  if  any,  which  by  reason 
of  such  examination  this  Commission  shall  detenuine  to  be  proper 
and  necessary  have  been  made,  accepted  by  the  corporation  and 
entered  in  the  accounts  of  said  company  to  the  satisfaction  of  the 
Commission;  and  this  order  is  expressly  conditioned  upon 
acceptance  by  the  corporation  of  any  such  determination  by  the 
Commission  and  compliance  with  any  subsequent  direction  or 
order  of  the  Commission  in  the  premises. 

Finally  it  is  determined  and  stated,  That  in  the  opinimi  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 

Upon  the  petition  a&  filed,  the  report  of  the  division  of  capital- 
ization and  upon  the  facts  adduced  at  the  hearing  of  June  28, 
1918,  hereinbefore  mentioned,  the  Commission  also  made  an 
order  authorizing  the  petitioning  company  to  issue  certain  promis- 
sory notes  under  restrictions  and  for  purpoeea  specifically  set 
f ordi  in  the  following  separate  order : 

1.  That  the  Erie  Railroad  Company  is  hereby  authorized  to 
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issae  its  pTomiseory  note  or  noteB  up  to  a  principal  som  of 
$12,600,000  flnoli  note  or  notes  to  run  for  not  more  than  two 
years  from  their  respective  dates  and  to  bear  interest  at  not 
exceeding  1  per  cent  per  annum;  provided  that  only  such 
principal  sum  of  suoh  note  or  notes  ^all  be  issued  as  may  be 
necessary  to  Rocomplish  upon  the  terms  set  foriji  in  ordering 
clause  No.  2  herein  the  pledging  of  the  $12,500,000  face  amonTit 
of  series  B  6  per  coit  tventy-year  refosding  and  iniproveinent 
mortgage  gold  bonds  authorized  to  be  issued  by  order  of  evm 
date  herewith  in  this  proceeding. 

2.  That  for  the  purpose  of  securing  the  notes  authorized  to  be 
issued  by  ordering  clause  No.  1  herein  and/or  such  other  notes 
as  shall  run  for  lees  than  one  year,  the  Erie  Bailroad  Company  is 
hereby  authorized  to  pledge  $12,500,000  face  amount  of  its  series 
B  6  per  cent  twenty-year  refunding  and  improvemrait  mortgage 
gold  bonds,  authorized  to  be  issued  by  order  of  even  date  here- 
with in  this  proceeding  as  collateral  security  for  its  notes  upon 
the  basis  of  not  more  than  $1,600  face  amount  of  said  bonds  for 
each  $1,000  face  amount  of  notes;  provided  that  no  notes  issued 
upon  the  collateral  security  of  the  bonds  herein  authorized  to  be 
pledged  shall  hear  interest  at  a  greater  rate  than  1  per  cent 
per  fltiT^iiTUi 

3.  That  the  proceeds  of  the  notes  herein  authorized  shall  be 
used  for  the  same  purposes  for  which  the  proceeds  of  the  series 
B  6  per  cent  refunding  and  improvement  mortgage  gold  bonds 
were  directed  to  be  used  by  order  of  even  date  herewith  in  this 
proceeding. 

4.  That  the  Erie  Railroad  Company  shall  within  ten  days 
after  the  issuance  of  each  note  so  authorized  and  for  which 
bonds  may  be  pledged  under  the  authority  contained  herein  file 
with  this  OommisaioQ  a  verified  report  which  shall  show  the  date, 
amount,  term,  and  interest  rate  of  each  note  so  issued  and  the 
face  amount  of  bonds  which  have  been  pledged  as  coUatraal 
security  therefor,  and  that  in  addition  the  Erie  Railroad  Com- 
pany shall  for  each  quarter  ended  September  thirtieth,  and 
December  thirty-first,  March  thirty-first  and  June  thirtieth  file 
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not  more  than  thirty  days  after  the  end  of  soflh  period  a  verified 
report  which  shall  show  all  of  the  notes  which  have  been  issued 
during  Buch  period  and  all  of  the  terms  thereof.  Such  ten-day 
and  quarterlj  reports  shall  continue  to  be  filed  until  all  of  the 
bonds  herein  authorized  to  be  pledged  shall  have  been  hypothe- 
cated. 

5.  Tliat  the  Erie  Kailroad  Company  ^all  for  each  six  months' 
period  aiding  December  thirty-firet  and  June  thirtieth  file  not 
more  than  thirty  days  from  the  end  of  gnch  period  a  verified 
report  which  shall  show  the  use  which  has  been  made  of  the  pro- 
ceeds of  the  notes  which  have  been  issued  and  for  which  bonds 
have  been .  pledged  under  the  authority  contained  herein,  such 
reports  to  be  in  the  form  and  to  contain  the  information  required 
hj  subdivisions  (f)  and  (g)  of  ordering  clause  Ko.  4  of  the  order 
of  even  date  entered  in  this  proceeding. 

Such  reports  shall  continue  to  be  filed  until  all  of  the  bonds 
the  pledging  of  which  is  authorized  herein  have  been  hypothe- 
cated and  the  proceeds  of  sacb  pledgings  expended  and  used  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  notes  were  issued  or  proceeds  expended  or  used, 
the  repcfft  shall  set  forth  such  fact. 

6.  That  the  authority  contained  in  this  order  to  issue  notes  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before 
any  notes  are  issued  pursuant  hereto  and  within  thirty  days  of 
the  service  thereof,,  the  said  company  shall  file  with  the  Com- 
mission a  satisfactory  verified  stipulation  over  the  signatures  of 
its  president  or  vice  president  and  secretary  or  assistant  secretary 
accepting  this  order  with  all  its  terms  and  conditions,  and  such 
order  shaU  be  void  and  of  no  force  or  effect  until  such  stipula- 
tion shall  have  been  filed  as  last  above  provided. 

Finally  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  notes 
herein  authorized  is  reasonably  required  for  the  purposes 
dcecribed  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  CompIaintB  against  Thb  Patilion  Natukal 
Gab  Comfant  Based  upon  Inadequate  of  Service 

Case  Ko.  6304 

(Public  Serrice  Commiuion,  Becoiid  Diitriet,  Jul;  9,  1918) 

Lindtatlou  apon  tlia  powar  of  the  Coiiuniwloii  is  nfatd  to  natoxtl  fu 
compudaa. 

Bole  in  cue  of  abeitafe  of  natnicl  g«a  inpplT- 

Hie  PavilioD  Natural  Oas  Company  operates  in  eereral  countiea  of 
weeUrn  New  York.  It  also  furniehee  the  Tri-County  Natural  Gas  Com- 
pany with  the  gaa  supplied  by  that  company  to  its  enstofneTs.  The  Toliune 
of  gas  obtainable  became  reduced  but  there  it  no  authority  in  the 
CommiSBion  to  cwnpel  natural  gas  companies  to  put  in  a  supplemental 
plant  for  manufactured  gas  until  further  legislative  action  has  been  had. 
The  Commission,  however,  can  compel  en  equitable  distribution  of  the 
■atural  product.  An  examination  of  the  records  shows  that  natural  gai 
is  very  unequally  distributed  among  the  cuetomers  of  the  company,  and 
when  there  is  a  shortage  the  greatest  good  to  the  greatest  number  c«n- 
pele  a  reduction  in  the  amount  of  gas  used  by  some  consumers  and  that 
others  not  in  the  preferred  class  shall  have  their  supply  discontinued. 
Held,  that  under  sections  06  and  6S  of  the  Public  Service  Commissions 
Law  the  Commission  has  authority  to  prevent  unfair  distribution  of 
natural  gas. 

C.  Walter  Daggs  and  James  M.  E,  O'Qrady,  for  the  Pavilion 
Natural  Gas  Company. 

Arthur  E.  Sutherland,  for  the  village  of  Perry. 

William  E.  Huyck,  for  the  village  of  LeRoy. 

James  E.  Norton,  for  the  village  of  Warsaw. 

A,  C.  Olp,  for  the  village  of  Mount  MorriB. 

O.  C.  Late,  for  Ewart  and  Lake. 

W.  P.  Randall,  for  Clement,  McDowell  and  Pierson,  and  Ewart 
and  Lake. 
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B.  B.  Conable,  for  tho  Warsaw-Wilfeinson  Company. 

C.  W.  Gamble,  for  the  village  of  Moscow. 

Daniel  J.  Eenefick,  for  the  Tri-County  Natural  Gas  Com^ 
pany. 

Babhite,  CommiBBioneT. —  In  case  No.  6283>  "In  the  Matter 
of  the  Complaint  of  the  Mayor  of  Batavia  against  Alden-Batavia 
Natural  Gaa  Company  as  to  Service,"  this  Commission  has 
expressed  its  views  with  r^ard  to  the  natural  gas  Bitoation  in 
western  New  York,  It  is  not  necessary  to  again  state  what  was 
said  in  that  case. 

Complaint  has  been  made  by  a  numb^  of  villages  with  regard 
to  the  service  rendered  by  the  Pavilion  Natural  Gas  Company 
which  opepates  in  the  comities  of  Weetem  New  York,  This 
company  also  furnishes  to  the  Tri-<!!ounty  Natural  Gaa  Com- 
pany the  supply  of  gas  furnished  by  that  company  to  its  customers. 

An  investigation  disclosed  the  same  condition  which  was  shown 
to  exist  in  the  Batavia  case;  the  same  inability  to  furnish  gas; 
the  same  failure  on  the  part  of  the  company  to  voluntarily  take 
any  real  and  effective  steps  to  increase  the  supply ;  and  the  same 
want  of  power  on  the  part  of  this  Commission  to  order  the  com- 
pany to  obtain  a  supply  of  manufactured  gas  to  be  used  in  times 
of  emergency.  Even  the  courts  are  powerless  until  the  Legit- 
lature  so  amends  the  statute  as  to  give  the  courts  or  this  Com- 
mission the  power  to  comp^  natural  gas  companies  to  take  the 
only  course  which  will  enable  them  to  furnish  a  full  and  adequate 
supply  of  the  commodity  for  which  they  demand  and  receive  pay. 

The  investigation  also  shows  the  unequal  distribution  of  the 
gas,  a  distribution  which  if  corrected  may  inconvenience  the 
few  but  will  give  relief  and.  protection  to  the  great^t  number 
of  users. 

An  examination  of  the  record  and  of  the  use  of  gas  in  five 
of  the  largest  villages  served  by  the  Pavilion  Natural  Gas  Com- 
pany during  one  of  the  winter  months  of  the  years  1917-1918 
is  suffiicient  to  show  the  unequal  distribution  of  gas. 


,-,:erihy  Google 


828  State  Defastuekt  Rxpobtb 

[Vol.  171  Public  Serrie*  CtMmuiuion,  Second  District 

In  Avon,  a  trifle  over  12  per  cent  of  the  coiununers  used  over  - 
44  per  cent  of  the  gas.  Cutting  out  sU  industrial  neers  and 
limiting  domestic  conBumers  to  25,000  cubic  feet  per  month 
would  have  saved  1,114,000  cuhie  feet  out  of  5,218,900  cubic 
feet  furnished,  or  over  21  per  cent.  The  average  nse  per  oon- 
sununer  for  the  one  month  was  12,455  cubic  feet 

In  Warsaw,  less  than  2  per  cent  of  the  customers  used  nearly 
12  per  cait  of  the  gas.  Shutting  off  the  supply  from  industrial 
consumers  and  limiting  domestic  consumers  to  25,000  cubic  feet 
per  month  would  have  saved  528,000  cubic  feet  per  month  out 
of  6,735,100  cubic  feet  furnished,  or  nearly  8  per  cent  The 
average  per  customer  during  the  month  was  5,939  cubic  feet. 

In  Perry,  5  per  cent  of  the  customers  used  over  26  per  cent 
of  the  gas.  Cutting  out  industrials  and  limiting  domestic  con- 
sumers to  25,000  cubic  feet  per  month  would  have  saved  1,730,- 
000  cubic  feet,  or  15  per  cent,  Avwage  per  month  for  each 
customer  was  8,374  cubic  feet 

In  LeRoy,  a  trifle  over  4  per  cent  of  the  customers  used  over  17 
per  cent  of  the  gas.  Leaving  out  indnstrials  and  limiting  domes- 
tic consumers  to  25,000  cubic  feet  would  have  saved  465,000 
cubic  feet,  or  6  per  cent  of  the  amount  furnished.  The  average 
consumption  per  month  was  8,180  cubic  feet 

In  Mount  Morris,  less  than  10  per  cent  of  the  eoBtamen  used 
practically  50  per  cent  of  the  gas.  Preventing  its  use  by  indus- 
trials and  limiting  dcsnestic  consumers  to  25,000  cubic  feet  would 
have  saved  about  16  per  cent  of  the  gas.  The  average  use  of  gas 
was  6,320  cubic  feet 

The  average  use  per  month  for  the  five  villages  was  8,253  cubic 
feet 

The  greatest  good  to  the  greatest  number  can  be  had  under 
present  conditions  only  by  a  provision  for  a  more  evenly  divided 
supply.  If  the  supply  is  more  nearly  adequate  to  the  demand, 
a  more  steady  pressure  can  be  required  and  maintained.  It  is 
the  constant  change  of  pressure  which  makes  serious  trouble.  A 
low  pressure,  if  steadily  maintained  and  the  burners  are  adjusted 
to  that  pressure,  gives  more  satisfactory  results  than  a  hi^ra 
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preesure  which  dropa  and  then  rises,  at  least  so  the  authoriti^ 
seem  to  maintain.  A  witness  asserted  that  the  Pavilion  company 
might  increase  its  supply  of  gaa  by  changing  its  method  of  blow- 
ing out  its  wells.  This  is  a  suggestion  which  should  be  carefully 
considered,  and  adopted  if  it  will  lead  to  better  results. 

A  very  serious  question  is  raised  by  counsel  for  the  village  of 
Ferry  to  the  effect  that  the  Tri-County  Natural  Gas  Company 
is  entitled  to  a  supply  of  gas  only  after  the  requirements  of 
previous  contracts  have  been  fulfilled.  This  contention  is  based 
upon  certain  clauses  in  the  contract  made  with  the  Tri-County 
Company  which  are  as  follows: 

"  That  the  within  agreement  to  sell  and  deliver  natural  gas 
to  the  party  of  the  second  part  is  made  subject  to  a  reservation 
on  the  part  of  the  party  of  the  first  part  of  sufficient  gas  to 
supply  for  domestic  use  the  villages  of  LeEoy  and  Pavilion, 
N.  Y.,  and  the  consumers  along  the  pipe  line  of  said  party  of 
the  first  part,  and  after  five  years  from  date  the  villages  of  Perry 
and  Warsaw,  N.  Y.,  and  all  consumers  along  main  line  leading 
thereto  shall  share  pro  ratio  with  Caledonia,  N,  Y.,  including 
all  previous  contracts  and  obligations  as  to  furnishing  natural  gas 
made  by  the  party  of  the  first  part  prior  to  the  date  of  this 
instrument,  and  this  reservation  ia  made  part  of  this  contract,  it 
being  understood  that  there  has  been  no  prior  contract  by  the 
partjT  of  (he  first  part  for  the  sale  of  natural  gas  for  manufactur- 
ing purposes,  or  with  companies  outside  of  the  villages  herein- 
before mentioned. 

"  If  because  of  contract  or  otherwise  first  party  should  by 
virtue  of  furnishing  gas  to  other  persons  other  than  the  villages 
of  Pavilion  and  LeRoy,  N.  Y.,  be  unable  to  supply  second  party 
with  the  maximum  amount  herein  mentioned,  then  such  other 
parties  shall  not  be  furnished  until  second  party  has  amount 
required  up  to  the  maximum," 

It  is  interesting  to  note  that  the  contract  seeks  to  protect  prior 
domestic  users  only,  and  that  the  Pavilion  Company  stipulates 
that  it  has  made  no  contract  for  the  sale  of  gas  for  manufactur- 
ing purposes.     It  would  sean  that  up  to  the  time  of  making  this 
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contract  the  Pavilion  Company  had  not  contemplated  the  nee  of 
gas  for  anything  except  domestic  purposes. 

Notwithstanding  the  terms  of  the  contract  in  question,  it  would 
not  be  wise  to  completely  shut  off  the  supply  of  gas  from  the 
customer  of  the  Tri-Connty  Company.  The  extreme  difficulty 
which  many  of  the  consomers  wonld  have  in  obtaining  light,  or 
fuel  for  cooking  under  the  conditions  which  now  exist  in  the 
country,  would  malce  their  situation  one  of  extreme  hardship. 
The  Tri-County  Company  has  by  previous  orders  of  this  Com- 
mission been  allowed  to  operate  in  its  assigned  territory.  The 
company  has  no  wells  of  its  own  and  depends  entirely  upon  the 
Pavilion  Company  for  its  supply  of  gas.  Certainly  no  order  pre- 
venting the  Tri-Couuty  Company  from  continuing  its  business 
Bhould  be  made  until  the  intereated  parties  have  had  an  oppor- 
tunity to  present  fully  to  the  Commission  their  views  or  a  pro- 
ceeding has  been  brought  solely  for  that  purpose. 

The  contention  of  counsel  for  the  Pavilion  Company  that  this 
Commission  has  no  jurisdiction  to  afford  any  relief  is  negatived 
by  the  provisions  of  sections  66  and  66  of  the  Public  Service 
Commissions  Law. 

All  concur. 


In  the  Matter  of  the  Complaints  against  The  Pavilion  Natural 
Gab  Compamt,  Based  upon  Inadequacy  of  Service 


(Pnblio  SerricA  Comniieiion,  Second  District,  Jul;  9,  1918) 


A  number  of  complaints  were  Bled  bj  cuBtomera  of  the  Pavilion  Nat- 
ural Gas  Company,  both  by  municip&I  authorities  and  by  individual!, 
upon  the  ground  that  the  company  failed  to  furnish  a  sufficient  amount 
of  natural  gas  to  its  cuatomera  during  the  winter  montba.  A  number 
of  bearings  were  had  before  one  of  the  Comaiiseionera  in  r^ard  to  tb« 
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allegatioDB  nude,  And  upMi  the  facte  adduced  at  auch  hearinga  and  the 
opinion  Bnbmitted  by  the  Oommiwioner  the  Commission  held  that  the 
defendant  company  did  not  furnish  a  gufScient  supply  of  natural  gas 
during  the  said  portion  of  the  year  and  that  the  territory  served  by  it 
depended  upon  the  supply  of  natural  gaa  to  conserve  the  health  and  lives 
of  the  customers  of  such  company. 

Ordered,  that  the  um  of  gas  fumiahed  by  the  said  company  during  the 
winter  months  ahould  be  restricted  to  the  requirements  of  domestic 
euitomera. 

Purther  ordered,  that  the  provisiona  of  this  order  shall  apply  to  the 
Tri-County  Natural  Gas  Company  as  well  as  to  the  Pavilion  Natural  Oas 
Company,  and  that  the  said  Tri-County  Natural  Gas  Company  observe 
and  c<Hiform  to  all  the  provisions  of  this  order  applicable  thereto. 


By  the  Couuission. —  The  isauee  formed  by  the  complaints 
and  answer  in  the  above  entitled  proceeding  having  come  on  to 
be  heard  before  Commiseioner  Barhite  at  the  city  of  Rochester 
on  the  3d  and  the  12th  days  of  January,  the  9tli  day  of  February, 
the  23d  day  of  March,  the  20th  day  of  April  and  the  4th  day 
of  May,  1918,  and  upon  the  varioua  dates  on  which  said  hearingn 
were  had  appearances  by  the  interested  parties  were  had  as  fol- 
lows: C.  Walter  Baggs,  Esq.,  and  Hon.  James  M.  E.  O'Qrady, 
attorneys  for  the  Pavilion  Natural  Gas  Company ;  Hon.  Arthur  E. 
Sutherland,  attorney  for  the  village  of  Perry;  William  F.  Hnyck, 
Esq.,  attorney  for  the  village  of  LeRoy ;  Hon.  James  E.  Korton, 
attorney  for  the  village  of  Warsaw;  A.  C.  Olp,  Esq.,  attorn^ 
for  the  village  of  Mt.  Morris;  0.  C.  Late,  Esq.,  for  Ewart  and 
Lake,  Groveland,  N.  T.;  W.  P.  Randall,  Esq.,  for  Clemrot, 
McDowell  and  Picrson  and  Ewart  and  Lake;  B.  B.  Conable,  Esq., 
attorney  for  the  Warsaw  Wilkinson  Co.;  C.  W.  Gamble,  Esq., 
attorney  for  the  village  of  Moscow,  and  Hon,  Daniel  J.  Kenefick, 
attorney  for  the  Tri-County  Natural  Gas  Company ;  and  it  appear- 
ing to  this  Commission  from  an  examination  of  the  questions 
involved  and  from  the  evidence  that  the  Pavilion  Natural  Gas 
Company  does  not  and  cannot  furnish  a  sufficient  supply  of 
natnral  gas  to  its  customers  in  the  territory  served  by  it  during 
the  winter  months  and  that  said  territory  is  dependent  upon  said 
company  for  its  supply  of  gas  and  that  much  inconvenience,  suffer- 
ing and  danger  to  the  health  and  the  lives  of  the  customers  of  said 
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company  are  caused  by  the  inability  of  said  company  to  furnish 
the  necessary  amount  of  gas  with  adequate  and  proper  pressure 
and  that  it  is  necessary  to  restrict  the  use  of  gas  furnished 
by  said  company  during  the  winter  months  for  the  purpose  of  c<m- 
serring  the  supply  for  domestic  customers. 

Ordered,  That  all  customers  of  the  Pavilion  Natural  Gas  Com- 
pany in  the  territory  served  by  it  be  and  the  same  are  hereby 
divided  into  two  general  classes  to  be  known  as  "  dinneatic  con- 
sumers" and  "industrial  consumers;"  that  domestic  conBumers 
shall  include  the  users  of  natural  gaa  for  heating,  lighting  and 
cooking  in  private  houses,  boarding  bouses  and  apartment  houses; 
and  users  of  natural  gas  for  lighting  and  cooking  only  in  hotels, 
restaurants,  bakeries,  eating  bouses,  club  bouses,  hospitals  and 
charitable  institutions;  that  all  other  consumers  shall  be  known 
as  "  industrial  consumers." 

That  from  and  including  the  first  day  of  December  in  each 
and  eveiy  year  until  and  including  the  thirty-first  day  of  March 
in  the  succeeding  year  no  natural  gas  shall  be  furnished  by  the 
Pavilion  Natural  Gas  Company  to  any  industrial  consumers  for 
any  purpose  without  the  special  permission  of  this  Commission, 
except  as  hereinafter  specified  and  excepted. 

Further  ordered,  Th^t  from  and  including  the  first  day  of 
December  in  each  and  every  year  until  and  including  the  thiriy- 
first  day  of  March  in  the  succeeding  year  no  domestic  consumer 
shall  be  permitted  to  use  more  than  25,000  cubic  feet  of  natural 
gas  in  any  one  month  counting  any  thirty  successive  days  during 
the  period  above  named  as  one  month  nor  more  than  a  correspond- 
ing part  of  said  25,000  cubic  feet  for  a  proportionate  part  of  said 
thirty  days,  and  no  domestic  customer  shall  be  permitted  to  use 
gas  in  a  furnace  not  originally  constructed  for  the  use  of  gas, 
■  and  said  Pavilion  Natural  Gas  Company  is  herel^  directed  to 
discontinue  all  service  to  any  customer  who  neglects  or  refuses 
to  obey  this  order. 

That  the  Pavilion  Natural  Gas  Company  shall  attach  to  its . 
pipes  before  the  1st  day  of  December,  1818,  within  the  district 
served  hj  it,  such  a  number  of  self  registering  pressure  gauges 
as  this  Commission  shall  direct  and  determine  and  said  gauges 
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shall  be  attached  at  such  points  and  in  such  manner  aa  this  Com- 
mission shall  hereafter  direct.  Each  of  said  gauges  shall  be  under 
the  control  of  this  Commiseion  and  acceas  shall  only  be  had  to 
said  gauges  by  such  persons  as  shall  hereafter  be  named  by  this 
Commission.  Charts  ^aJl  be  taken  from  each  of  said  gauges 
during  the  four  months  hermn  named  by  said  company  or  by  such 
person  as  may  be  named  hy  the  Commission  at  such  regular  inter- 
vals as  may  be  directed  by  the  Commission,  and  such  charts  Aall 
be  immediately  flled  as  directed  by  the  Commission. 

That  the  standard  pressure  to  be  maintained  in  the  service 
pipes  of  all  customers  of  said  Pavilion  Natural  Gas  Company  shall 
be  at  least  four  ounces  per  square  incL 

That  the  provisions  of  this  order  shall  not  apply  to  any  customer 
of  the  Pavilion  Natural  Gas  Company  or  the  Tri-County  Natural 
Gas  Company  who  shall  be  engaged  in  any  business  deemed 
essential  by  the  United  States  government  for  its  use  in  the  con- 
duct of  the  war  in  vhich  the  goveniment  is  now  engaged  and  in 
which  business  the  government  of  the  United  States  deems  the 
use  of  natural  gas  to  be  necessary. 

Farther  ordered.  That  the  Pavilion  Natural  Gas  Company  and 
the  Tri-<;ounty  Natural  Gas  Company  shall  on  or  before  the  Ist 
day  of  Augoat,  1918,  notify  all  of  their  cuBtomers  of  the  pro- 
viuons  of  this  order  by  pnbli^ng  a  copy  thereof  at  least  once  in 
two  newspapers  published  in  the  district  served  by  said  companies 
and  by  serving  a  copy  thereof  either  praB(Hially  or  by  mail  upon 
all  industrial  consumers;  that  said  publication  in  said  newspapers 
shall  be  made  by  the  Pavilion  Natural  Gas  Company,  and  said 
Pavilion  Natural  Gas  Company  and  the  Tri-County  Natural  Gas 
Company  shall  each  serve  a  copy  of  this  order  upon  the  industrial 
consumers  reflectively  served  by  them. 

That  the  provisions  of  this  order  shall  apply  to  the  Tri-County 
Natural  Gas  Company  as  wdl  as  to  the  Pavilion  Natural  Qaa 
Company,  and  that  said  Tri-Coun^  Natural  Gas  Company  shall 
observe  and  coliform  to  all  the  provisions  of  this  order  applicable 
to  it 

Fitrther  ordered,  That  the  Pavilion  Natural  Gas  Onnpany  and 
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the  Tri-Count;  Natural  Gas  Company  shall  each  within  tea  days 
after  the  receipt  by  it  of  a  copy  of  this  order  notify  the  CommiB- 
sion  whether  or  not  the  t^rms  of  this  order  are  accepted  and  wUl 
be  ob^ed. 


In  the  Matter, of  the  Complaint  under  Sections  71  and  72, 
Public  Service  CommisBions  Law,  of  Georob  W.  Lahb,  as 
Mayor  of  Cosnino,  against  Cbybtal  City  Gas  Compahy  as 
to  Proposed  Increase  in  Price  of  Natural  Gas  Pumished 
Customers 

Case  No.  6340 

(Public  Service  CommiaBioii,  Second  DUtrict,  Julj  Q,  IBIS) 

A  lutural  gu  coipoiation  caimot  jtiitify  an  inciMM  of  rates  by  ihovinf  a 
pouible  future  income  loss. 

Where  a  natural  gBB  oompuiy  has  in  past  jearfi  earned  a,  fair  return 
on  the  value  of  its  property  uged  in  the  public  service,  an  increase  in 
ratea  is  not  justifled  by  a  showing  that  the  industrial  use  of  gai  vill 
have  to  be  suspeoded  and  that  the  income  would  thereby  be  diminished, 
where  such  industrial  use  appears  not  to  have  been  actually  suspended 
and  the  evidence  shows  merely  a  theoretical  calculation  of  loss  of  income 
based  on  the  assumption  of  such  suspended  sale  for  industrial  purposes. 

Justin  V.  Purcdl,  for  complainant. 

Thomas  F.  Rogers  and  Neile  F.  Towner,  for  respondent 

Ievinb,  Commissioner. —  The  Crystal  City  Gas  Company 
auppliea  natural  gas  in  the  city  of  Coming.  Its  rates  for  domes- 
tic consumers  were  in  the  past  forty-five  cents  gross  per  1,000 
cubic  feet,  with  a  discount  of  five  cents  for  prompt  payment  and 
a  minimum  charge  of  1,000  cubic  feet  per  month.  A  tariff  was 
filed,  effective  ifarch  1,  1918,  increasing  the  price  to  fifty-eight 
oentB  gross,  with  a  discount  of  five  and  one-half  cents  for  prompt 
payment  and  a  minimum  ehai^  of  2,000  cubic  feet  per  month. 
The  mayor  of  the  city  complained  against  the  new  rates  as 
unreasonable.  Hearings  were  had  at  which  a  large  volume  of 
testimony  was  taken,  but  decision  has  been  withheld  awaiting 
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an  expected  determination  by  the  Appellate  Division  in  another 
ease  involving  the  effect  of  a  franchise  limitation  upon  the  author- 
ity of  the  Commission,  the  Coming  franchise  limiting  the  price 
to  fifty  cents  per,  1,000  cubic  feet  The  Appellate  Division  hav- 
ing adjourned  for  the  aummer  recess  without  determining  the 
case  referred  to,  it  has  been  deemed  proper  for  the  Commission 
to  proceed  and  decide  this  case  upon  its  merits. 

We  think  the  ccHuplaint  must  be  sustained  taking  the  evidence 
in  the  light  most  favorable  to  the  company.  The  company  intro- 
duced evidence  tending  to  show  a  reproduction  cost  of  fixed 
capital  of  $170,536,  wijh  an  estimated  depreciation  of  20  per 
cent,  or  a  present  value  of  $144,429.  This  includes  only  the 
tangible  fixed  capital  without  allowing  anything  for  organization, 
engineering,  or  other  charges  which  should  be  taken  into  account. 
An  allowance  of  15  per  cent  of  the  reproduction  cost  would 
amount  to  $27,080.40,  which  added  tn  the  depreciated  value  gives 
the  sura  of  $171,509.  To  this  should  be  added  current  assets, 
$46,391.  The  company  claims  deficiencies  of  return  in  its  earlier 
years  which  with  interest  added  amounts  to  $64,373.  Accepting 
these  figures,  we  have  a  gross  valuation  of  $282,273.  The  income 
until  1915  ranged  from  about  $8,000  to  $21,000  per  annum.  In 
1916  the  income  was  $23,759.52;  in  1917  it  was  $50,134.45. 
This  is  more  than  17  per  cent  on  the  valuation  assumed. 

It  is  asserted  that  the  high  incomes  for  1916  and  1917  were 
due  to  large  sales  for  industrial  purposes  made  to  the  Coming 
Glass  Works  and  the  Steuben  Glass  Works;  that  it  has  become 
necessary  to  cut  off  the  supply  of  gas  for  industrial  purposes,  and 
with  that  source  of  revenue  taken  away  the  income  in  1916  would 
have  been  only  about  $8,200,  and  in  1917  about  $7,000,  and  that 
by  applying  the  present  rates  to  the  1917  domestic  consumption 
the  gross  income  would  be  $16,893,  which  certainly  would  not 
be  excessive^ 

The  Crystal  City  Gas  Company  obtains  its  supply  of  gas  from 
the  Potter  Gas  Company,  a  Pennffj-lvania  corporation,  which 
delivers  the  gas  to  the  Crystal  City  Company  at  the  city  line. 
There  is  evidemce  tending  to  prove  that  the  Potter  Company,  on 
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account  of  the  diminiflhing  supply  of  gas,  required  the  Crystal 
City  Company  to  diecontiDue  selling  gas  for  industrial  purposes. 
It  is  also  otaimed  that  the  Federal  Fuel  Administration  had  also 
so  ordered.  The  only  support  for  the  latter  ccmtention  is  found 
in  a  letter  signed  by  the  County  Fuel  Administrator,  stating  that 
the  Fuel  Administration  under  date  of  December  thirteenth 
"  issues  a  ruling  that  gas  for  domeetio  use  takes  precedence  over 
that  for  manufacturing  and  other  purposes."  It  appears  that  the 
company  continued  to  supply  gas  for  industrial  purposes,  except  to 
the  two  glass  works,  which  it  was  not  supplying  at  the  time  of 
the  hearing.  In  response  to  inquiries  made  since  the  hearing  by 
the  Commission  to  the  company,  the  company  informs  the  Com- 
mission that  it  supplied  the  Coming  Glass  Worts  in  the  montii 
of  May  with  6,367,000  cubic  feet  of  gas.  It  also  appears  that 
it  proposes  to  supply  gas  to  a  foundry  in  the  town  of  Coming, 
where  the  company  also  has  a  franchise.  In  these  circumstances, 
rates  should  not  be  based  upon  a  theoretical  discontinuance  of  the 
sale  of  gas  to  industries.  If  such  sale  should  actually  be  dis- 
continued, and  permanently,  it  may  well  be  that  the  company 
would  be  entitled  to  an  increase  in  rates  to  domestic  consumers. 
Until  such  discontinuance  actually  takes  effect,  and  experience 
demonstrates  the  necessity  for  an  increase,  no  increase  should 
be  permitted. 

On  the  hearing,  the  city  amended  its  complaint  by  asserting 
that  the  old  rates  were  too  high.  This  would  seem  to  be  true  on 
the  basis  of  1917  operations,  but  that  year  was  the  most  profit- 
able in  the  history  of  the  company. 

Taking  a  series  of  yeara  as  a  guide,  there  is  no  evidence  to 
show  that  the  old  rates,  which  seem  to  have  been  satisfactory 
while  in  force,  are  unreasonably  high. 

The  company  should  be  required  to  cancel  its  present  tariffs 
and  to  restore  the  rates  in  effect  prior  to  March  1,  1918. 

All  concur. 
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Petition  of  Cehteai,  New  Yoek  Sodthebn  Railboab  Cor- 
poration under  Section  89  of  the  Railroad  Law  for  a  Deter^ 
mination  of  How  a  Portion  of  its  Railroad  to  be  Constructed 
Shall  Cross  North  Cayuga  Street,  in  the  Town  of  Ithaca, 
Tompkins  Connty 

Case  No.  6466 

(PabUc  Seirica  Commiuion,  Second  District,  July  9,  1918) 

iMiennination  lonfht  by  a.  lallraad  compuiy  u  to  the  manner  in  wbicb  It 
■ball  CTOH  a.  public  itnet  in  the  town  of  Ittaauu 

In  conatructing  and  operating  >  ateam  railroad  proposed  to  be  built 
between  the  city  of  Auburn  and  IthAca  a  connection  vitb  the  Delaware, 
Lackawanna  and  Western  railroad  was  desired  in  tbe  city  of  Ithaca.  A 
tingle  track  extrauion  ia  proposed  beginning  near  the  southerly  terminus 
of  the  former  New  York,  Auburn  and  Lansing  railroad  to  a  connection 
witb  tbe  Auburn-Ithaca  brandi  of  the  Lebigh  Valley  railroad  which  now 
baa  $,  connection  with  the  Delaware,  Lackawanna  and  Weatem.  The 
petitioner  operating  over  the  Lehigh  Valley  tracks  will  extend  its  line  by 
crossing  at  grade  a.  highway  in  the  town  of  Ithaca  known  as  North 
Cayuga  street.  It  appearing  that  swampy  conditions  make  an  under 
crossing  imposHble,  and  an  overhead  crossing  being  prohibitiTe  on  the 
ground  of  expense,  ordered  that  the  grade  crossing  at  the  point  indicated 
be  directed. 

By  thb  Commibsion. —  Bj  an  amendatory  order  dated  July 
14,  1914,  in  Case  No.  4269,  this  Commission  granted  a  certifi- 
cate of  public  convenience  and  a  necessity  to  the  petitioning 
corporation  under  section  9  of  the  Railroad  Law  for  tbe  con- 
struction and  operation  of  a  steam  railroad  from  a  connection 
with  the  New  York  Central  and  Hudson  River  railroad  in  the 
city  of- Auburn  to  a  connection  with  the  Delaware,  Lackawanna 
and  Western  railroad  in  the  city  of  Ithaca.  In  order  to  make 
the  last  named  connection,  the  petitioner  proposes  to  construct  a 
single-track  extension  of  its  railroad,  beginning  near  the  south- 
erly terminus  of  the  former  New  York,  Auburn  and  Lansing  rail- 
road, thence  approximately  on  tbe  route  originally  planned  to  a 
connection  with  the  Auburn  and  Ithaca  branch  of  the  Lehigh 
Stati  Dbpt,  Hkpt.— Vol.  17        22 
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Valley  railroad  whicli  in  turn  haa  phyflical  connection  with  the 
Delaware,  Lackawanna  and  Western.  Petitioner  will  operate 
over  the  Lehigh  Vall^  tracks.  The  proposed  extension  will  cross 
a  highway  in  the  town  of  Ithaca  known  aa  North  Cayuga  street 
extended,  and  the  petitioner  has  come  before  the  Conuniesion 
under  section  89  of  the  Railroad  Law  for  a  detenninaticm  hb  to 
the  manner  in  which  said  crossing  shall  he  made. 

At  a  hearing  upon  said  petition  held  ia  the  ci^  of  Ithaca 
on  June  22,  1918,  there  appeared  Charles  E.  Hotchkisa  for  the 
petitioner;  D.  F.  Van  Vliet,  HOTman  Bergholtz,  and  W.  J.  Bates 
for  the  Bergholtz  Realty  Company ;  and  £.  A.  Dahmen  for  the 
State  Department  of  Hi^ways.  Due  proof  of  publication  of  the 
notice  of  the  bearing  was  filed;  and  there  was  submitted  in 
evidence  a  certified  copy  of  the  order  of  the  Supreme  Court  dated 
the  8th  day  of  January,  1918,  under  section  21  of  the  Railroad 
Law,  permitting  the  petitioner  to  cross  Korth  Cayuga  street 
extended  in  the  town  of  Ithaca. 

It  is  proposed  to  cross  the  highway  at  grade,  the  location  of  the 
crossing  being  about  950  feet  southwesterly  from  the  point  where 
the  petitioner's  railroad  crosses  the  Lake  road  on  an  overhead 
bridge,  and  about  2,400  feet  north  of  the  northerfy  corporation 
line  of  the  city  of  Ithaca,  the  last  mentioned  distance  being  given 
incorrectly  as  1,200  feet  both  in  the  petition  and  in  the  order  of 
the  Supreme  Court,  due  to  an  error  in  making  the  scale  on  accom- 
panying map.  Due  to  the  swampy  condition  of  the  surrounding 
land  an  under-crossing  would  be  impossible;  and  an  overhead 
crossing  could  only  be  made  at  an  expense  that  would  he  pro- 
hibitive, especially  during  the  period  of  war  economy. 

At  the  point  of  crossing,  the  proposed  grade  of  railroad  will 
be  about  two  feet  above  the  present  grade  of  North  Cayuga  street, 
and  the  petitioning  corporation  proposes  to  raise  the  grade  of 
the  street  to  the  level  of  the  railroad  with  easy  gradient  on  both 
north  and  south  sides,  to  re-surface  the  street,  and  to  surface 
the  actual  crossing  with  concrete  between  the  rails  and  two  feet 
outside  thereof  for  a  distance  equal  to  the  width  of  the  roadway, 
all  in  a  manner  satisfactory  to  the  superintendent  of  highways  of 
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the  town  of  Ithaca.  It  appears  from  testimony  at  tbe  hearing 
that  North  Cayuga  street  north  of  the  corporation  line  is  at  pres- 
ent but  little  used,  as  almost  all  of  the  trafBc  to  and  from  the 
lake  shore  goes  hj  way  of  the  Lake  road,  an  improved  highway 
which  runs  approximately  paralled  to  and  about  500  feet  east  of 
Worth  Cayuga  street.  The  view  both  north  and  south  of  the  pro- 
posed crossing  is  practically  unobstructed.  Upon  consideration, 
it  is  determined  that  it  is  impracticable  for  the  proposed  crossing 
to  be  made  otherwise  than  at  grade,  and  it  is  therefore 

Ordered:  That  the  said  single-trade  e:stension  of  the  peti- 
tioner's railroad  shall  cross  North  Cayuga  street,  in  the  town  of 
Ithaca,  at  grade;  and  that  the  surface  of  the  highway  shall  be 
raised  to  the  proposed  level  of  the  railroad ;  all  work  in  connection 
therewith  to  be  done  in  a  manner  satisfactory  to  the  superin- 
tendent of  highways  of  the  Town  of  Ithaca,  and  all  at  the  expense 
of  the  Central  New  York  Southern  Railroad  Corporation. 


In  the  Matter  of  the  Complaint  of  the  Toww  of  Habmohy, 
Chautauqua  County,  against  Ebii  Railsoad  Compant  aa  to 
Repair  of  Certain  Bridges  Carrying  Highways  over  Ita 
Railroad 

Case  No.  6432 

(Publia  Service  CominiuioTi,  Second  Dletrict,  Jul;  11,   191B) 

Tbe  Public  SsTTlcfl  Canmibsloii  b«i  no  anthotity  to  determine  ■  gitie  croulnc 
qneatioii  whete  no  cUlm  ii  nude  that  it  ii  aeceauxy  on  tbe  sionnd  of 
public  Mfety. 

An  order  ww  BUuie  on  October  30,  IM6,  by  the  then  Board  of  RaII- 
road  ConuniaBionen,  determining  the  manner  in  which  the  NypMio  rail- 
road (now  the  Erie  railroad,  respondent  herein)  should  cross  two  certain 
highways  in  Chautauqua  county.  Under  the  order  above  mentioned  two 
bridges  were  called  for,  but  in  this  proceeding  it  ia  alleged  that  the  rail- 
road ctanpany,  in  each  instance,  neglected  to  conform  to  the  requirement* 
of  the  said  order  and  that  it  did  not  eonatruct  the  steel  bridge  in  all  of 
its  parts  in  that  it  did  not  place  ateel  stringers  or  joists  to  support  the 
flooring  but  used  wooden  stringers  or  joists,  and  that  they  have  now 
become  decayed  and  have  not  sufficient  strength  to  support  a  new  floor ; 
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that  the  oom^aiiMQti  deaire  to  U.j  nidi  floor  bat  tiwt  the  railroad 
company  has  refused  to  replace  or  repair  the  said  joicta. 

Held,  that  the  joiata  must  be  conaidered  a  part  of  tlie  roadway  and 
not  a  part  of  tiie  framework  of  the  bridge  in  the  oaae  of  each  of  the 
two  structurea,  and  the  oiunidaiiiBiit,  the  municipality,  waa  liable  for  ita 
maintenance. 

Held,  alto,  that  the  matt«r  of  grade  crouing  elimination  having  been 
<mre  considered  by  the  old  Board  of  Bailroad  Commiisionera  in  this  caae, 
and  the  com^ainant  haying  failed  to  allege  or  claim  that  public  ufcty 
requires  the  alteration  asked  for,  the  petition  herein  cannot  be  anter- 

Ottoway  &  Munson,  of  counsel ;  C.  Abbott,  Highway  CommiB- 
Bionerj  and  A.  L.  Ricbardson,  Justice  of  the  Peace,  for  the  Town 
of  Harmony,  complainant. 

M,  B.  Pierce,  for  respondent 

Hill,  Chairman. —  On  October  80,  1906,  an  order  was  made 
by  the  then  Board  of  Railroad  OommiBsiouers,  pursuant  to  the 
then  section  60  of  the  Railroad  Law,  determiaing  the  manner  in 
which  the  Nypauo  Railroad  (now  the  Erie  Railroad,  respondent 
herein)  should  cross  two  certain  highways  in  Chautauqua  coun^, 
as  follows: 

"Exhibit  E,  town  of  Harmony:  Highway  from  Watts  Elate 
to  Blockville,  at  station  820  plus  68.9  of  center  line  of  changed 
route  of  Nypano  railroad. 

"  The  highway  on  its  present  line  shall  be  carried  oror  the  rail- 
road OD  a  steel  bridge  at  a  point  shown  on  a  plan  dated  June  28, 
1906,  and  marked  Exhibit  E,  now  mi  £le  with  this  Board  in  this 
matter.  This  plan  has  been  changed  since  it  was  first  drawn,  the 
change  being  shown  thereon,  but  it  is  not  marked  'alternate  plan.' 
The  bridge  shall  be  ei^teen  feet  wide  between  guard-rails.  The 
bridge  shall  have  a  wooden  floor.  The  clearance  of  the  bridge 
above  top  of  rail  of  the  railroad  shall  be  twen^-two  feet  The 
maximum  grade  on  the  approaches  to  the  bridge  diall  be  8  pt)r 
cent.  The  roadbed  of  the  approaches  to  the  bridge  shall  be  twenty- 
four  feet  wide  and  shall  have  guard-rails  where  th-j  embankment 
is  higher  than  three  feet.     The  representatives  of  the  town 
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expressed  themsdves  at  this  bearing  as  eatisfied  with  this  pro- 
posed over-crossiug  as  thus  proposed  to  be  coustmcted. 

"  Exhibit  A,  town  of  Harmon;:  Highway  from  Grants  to 
Lottsrille,  at  station  636  plus  40  of  center  line  of  said  branch 
connection  or  cut-off. 

"  The  hi^way  shall  be  changed  in  location  and  shall  be  carried 
over  the  railroad  at  a  point  shown  on  a  plan  dated  April  30,  1906, 
and  marked  Exhibit  A,  now  on  file  with  this  Board  in  this  matter, 
on  a  abexi  bridge  sixteen  feet  wide  between  guard-rails,  which 
guard-rails  diall  be  of  planking  two  feet  high,  the  bridge  to  have  a 
cle&ranee  of  twenty-two  feet  above  top  of  rail  of  the  railroad. 
The  bridge  shall  have  a  wooden  floor.  The  maximum  grade  on 
the  approaches  to  the  bridge  shall  be  8  per  cent.  The  roadbed 
of  the  approach^  lit  the  bridge  shall  be  twenty-four  feet  wide  and 
diall  have  guard-rails  where  the  embankment  is  higher  than  three 
feet  A  piece  of  existing  hiji^waj  shall  be  abandoned  and  a  new 
piece  of  highway  shall  be  constructed  in  accordance  with  said  plan, 
Exhibit  A,  dated  April  20, 1906.  The  representatives  of  the  town 
ezpressed  themselves'  at  this  hearing  as  satisfied  with  this  proposed 
oveiMnxjBsing  as  thus  proposed  to  be  constructed." 

Following  the  granting  of  the  said  order,  the  bridges  in  question 
were  constructed  upon  plans  which  called  for  a  steel  framework 
resting  on  stone  abutmenta,  with  steel  girders,  one  on  each  side, 
ninning  lengthwise  of  the  bridge,  to  which  were  riveted  steel  cross- 
beams running  transversely  to  the  girders  about  fourteen  feet 
apart  This  construction  comprised  the  steel  framework  of  the 
bridges,  but  in  order  to  furnish  the  bridges  with  floors  so  as  to 
permit  them  to  be  used  for  traffic,  wooden  joists  three  by  twelve 
inches  were  laid  from  cross-beam  to  cross-beam  parallel  with  the 
aide  girders,  and  a  three-inch  plank  surface,  the  planks  running 
from  side  to  side  of  the  bridge,  were  laid  on  top  of  the  joists.  Thit 
construction  was  in  conformity  with  the  plans  which  were  made 
for  the  bridges  and  approved  by  the  Railroad  Commissioners. 
The  two  bridges  were  completed  in  the  winter  of  1906-1907.  On 
March  14,  1908,  the  highway  commissioners  of  the  town  of  Har- 
mony formally  petitioned  the  Public  Service  Commission  (which 
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bad  aneceeded  to  the  powers  and  duties  of  the  Board  of  Rail- 
road Coramissionera)  that  the  order  of  the  Board  of  Eailroad 
Clommissiouerg  be  modified  bo  as  to  read  "  that  the  highway  shall 
be  carried  over  the  railroad  on  a  eteel  bridge  with  steel  eye-beams 
or  stringers  and  that  the  floor  shall  be  of  cement,  and  that  the 
maximnm  grade  on  the  approaches  to  the  bridge  shall  be  five  per 
cent."  Upon  hearing,  and  on  respondent's  motion^  this  pro- 
ceeding was  discontinued  without  any  modification  of  the  order 
being  made.  In  May,  1811,  the  Commission,  after  inspection, 
adopted  a  resolution  approving  the  completed  work. 

The  complaint  or  petition  in  this  proceeding,  after  setting  forth 
tlie  provisions  of  the  original  order,  alleges  that  in  each  instance 
the  railroad  company  neglected  to  construct  a  steel  bridge  in  all 
its  parts,  in  that  it  did  not  place  steel  stringers  or  joists  to  sup- 
port the  wooden  floor  provided  for  by  the  said  order,  and  that 
in  place  thereof  thr:  said  railroad  company  constructed  the  eaid 
bridge  with  wooden  stringers  or  joists,  and  in  Aat  particulaj  it 
did  not  comply  with  the  said  order. 

Inasmuch  as  the  bridges  were  constructed  in  accordance  with 
the  plans  adopted  by  the  Board  of  Railroad  Commissioners,  and 
the  construction  was  approved  by  the  Board  after  their  completion, 
it  is  difficult  to  discover  any  hypothesis  upon  which  the  said  order 
can  be  opened  and  its  conditions  changed.  We  must  therefore 
assume  that  the  bridges  were  constructed  in  all  respects  in  cou- 
formity  with  the  orders  which  authorized,  directed,  and  approved 
their  construction. 

The  complaint  further  alleges  in  each  instance  "  that  the  said 
wooden  joists  have  become  so  decayed  and  rotten  that  they  arc 
not  of  sufHcient  strength  to  iske  a  new  floor  over  the  said  bridge, 
that  the  petitioner  desires  at  once  to  construct  a  new  roadway 
over  the  said  bridge,  that  the  said  railroad  company  has  declined 
and  refused  to  replace  or  repair  the  said  joists,  and  that  the  com- 
plainant should  not  in  justice  and  right  under  law  or  equity  be 
put  to  the  expense  of  replacing  said  joists." 

The  truth  of  this  all^ation,  so  far  as  the  facts  are  concerned, 
Is  admitted  by  the  respondent,  and  squarely  presents  the  question 
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whether  the  wooden  joists  are  a  part  of  the  "  framework,"  or  on 
the  contrary  form  a  part  of  the  "  roadway,"  of  the  bridge  within 
the  meaning  of  section  93  of  the  Railroad  Law,  which  prorides 
that  "  when  the  highway  crosses  a  railroad  by  an  overhead  bndj;;o 
the  framework  of  the  bridge  and  its  abutments  shall  be  maintained 
and  kept  in  order  by  the  railroad  company,  and  the  roadway  there- 
over and  the  approaches  thereto  shall  be  maintained  and  kept  in 
repair  by  the  municipality." 

There  is  very  little  authority  to  be  found  bearing  upon  the 
question  in  dispute,  but  such  as  we  find  would  seem  to  bear  out 
the  re^wndent's  contention.  While  dictionary  definitions  are  • 
never  controlling'  in  statutory  construction,  th^  are  entitled  to 
some  weight  as  bearing  upon  the  meaning  of  words  which  are  made 
use  of  in  statutes.  The  dictionary  definitions  of  frame  and  frame- 
work all  seem  to  be  in  substantial  agreement  that  a  frame  or  frame- 
work defines  the  supporting  or  enclosing  frame  which  is  used  as 
the  basis  for  a  more  complete  structure,  or  as  those  parts  which 
may  be  called  the  skeleton  in  the  sense  that  the  bones  are  the  frame 
of  the  body.  Other  definitions  refer  to  the  framework  as  the 
constitution,  the  e^ystem ;  also  as  the  sustaining  parts  of  a  struc- 
ture fitted  and  joined  together. 

The  complainant  cites  the  case  of  Sullivan  v.  Boston  &  Albany 
Railroad,  Sup.  Jud.  Ct.  Mase.,  Suffolk,  Nov.  6,  1911,  96  K.  E. 
R«pr.  847,  where  the  statute  provided  that  the  framework  of  the 
bridge  and  its  abutments  "  shall  be  maintained  and  kept  in  repair 
by  the  railroad  corporation,  and  the  surface  of  the  bridge  and  ifs 
approaches  shall  be  maintained  and  kept  in  repair  by  the  city  or 
town."  This  statute  is  in  substance  the  counterpart  of  the  New 
York  statute  except  that  the  word  "  surface  "  is  used  where  our 
statute  contains  the  word  "  roadway."  In  the  Massachusetts  case, 
the  roadway  of  the  bridge  consisted  of  three  inches  of  hardwood 
planking  laid  on  the  steel  framework,  covered  1^  a  surface  of  two- 
inch  pine  pl&nks,  which  became  the  wearing  surface  for  traffic; 
the  court  held  that  the  word  surface  as  used  in  that  statute  applied 
to  both  layers  of  planking.  This  case  I  consider  very  strong 
authority  against  the  complainant's  propsition,  because  it  would 
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seem  entirely  fair  to  compare  the  thiee-iach  hardwood  planking 
supporting  the  two-inch  wearing  surface  plank,  with  the  woodeu 
joists  which  rapport  the  surface  planks  in  the  case  under  con- 
sideration. The  word  roadway  is  certainly  more  comprehwisive 
than  the  word  surface.  In  every  roadway  constructed  with  any 
degree  of  thoroughness  there  will  always  be  found  a  supporting 
structure  below  the  surface  and  iuTisible  to  the  ^e.  This  ia  trae 
for  instance  of  granolithic  walks,  of  asph'alt  pavements,  stone 
pavements,  brick  pavements,  and  macadam  pavements.  While  the 
question  may  not  be  free  from  doubt,  I  am  inclined  to  hold  Aat 
-  the  joists  must  be  considered  a  part  of  the  roadway  and  not  a  part 
of  the  framework  of  the  bridge;  and  as  the  congtruction  is  sub- 
stantially similar  in  both  bridges,  the  same  conclusion  applies  to 
both. 

The  complaint  furflier  alleges  that  the  complainant  "  is  desirous 
of  making  an  improvement  of  the  roadway  over  and  across  the  two 
said  bridges  by  constructing  a  concrete  floor  in  place  of  a  wood 
floor  or  roadway,  and  is  desirous  that  the  said  railroad  company 
should  replace  the  joists  of  a  suflicient  strength  and  manner  to 
carry  a  concrete  roadway  over  said  bridges;  "  and  a  part  of  the 
prayer  for  relief  is  for  an  order  directing  the  railroad  company 
to  repair  immediately  the  framework  of  said  bridges  with  new 
joists  of  steel,  and  of  suflicient  strength  and  so  constructed  and 
placed  as  to  carry  a  new  concrete  floor. 

We  can  find  no  authority  in  the  statutes  for  the  making  of  such 
an  order  by  the  Commission.  A  grade  crossing  elimination  struc- 
ture which  has  already  been  completed  under  the  statute  in  ques- 
tion can  be  altered  by  the  Public  Service  Commission  only  where 
a  petition  ia  presented  to  it  alleging  that  public  safety  requires 
the  alteration,  or  where  the  Commission  proceeds  of  its  own 
motion  on  the  opinion  of  the  Commission  itself  that  public  safety 
requires  such  an  alteration.  The  former  procedure  is  prescribed 
by  section  91  of  the  Railroad  Law,  and  the  latter  procedure  by 
section  95.  Inasmuch  as  the  complaint  fails  to  allege,  and  it  is 
not  claimed  as  a  fact,  that  public  safety  requires  the  alteration, 
the  petition  cannot  be  entertained  as  having,  been  made  under 
section  91,  and  the  complainant  does  not  claim  to  be  proceeding 
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under  tfiat  section.  As  that  eection  contains  the  only  provision 
of  authority  to  the  Conunission  to  order  the  alteration  of  a  com- 
pleted stmcture  on  a  complaint  of  the  town  authorities,  it  foUowa 
that  the  complaint  must  he  dismissed. 

All  concur. 


Joint  Petition  of  the  Codncil  op  the  City  op  Newboroh  and 
The  New  Toek  Cektbal  Railboad  Company  under  Section 
9^1  of  the  Railroad  Law  for  an  Alteration  in  the  Manner  in 
■viueii  South  Street  Crosses  the  Tracks  of  the  West  Shore  Rail- 
road (Leased  to  and  Operated  by  The  New  York  Central 
Railroad  Company)  in  the  City  of  Newburgh 

Case  No.  6339 

(Pnblic  Seirioe  Cotamiatioa,  Second  District,  July  23,  101S) 

Appllutioa  of  tbe  dt;  of  HewbaiKli  and  the  New  York  Central  Ballroad 
Company  for  penniatlon  to  eliminate  a  srade  croMiss  in  lald  city. 

The  eroeeing  for  pedeatrians  on  South  street  in  the  city  of  "Keirburgh, 
where  the  street  line  intersecta  the  West  Shore  rnilroHd  tit  grade,  having 
been  found  dangerous,  the  city  and  the  rsilrosd  have  united  in  a  petition 
for  leave  -to  elimioatfl  such  crossing  end  to  construct  a  subway  for 
pedestrians  in  place  thereof,  no  pert  of  the  work  to  be  charged  to  the 
State.  The  city  and  the  railroad  have  entered  into  an  afp'eement  with 
each  other  as  to  tbe  cost  and  bow  tbe  same  is  to  be  chargeable  to  the 
respective  parties.  Permission  given  and  agreement  approved  with  the 
understanding  that  on  June  25,  1918,  Hon.  S.  S.  Lovett,  National 
Director  of  the  Division  of  Capital  Expenditures,  approved  the  applica- 
tim  of  the  New  York  Central  Railroad  C<»npany  for  its  diare  of  the 
expense  of  this  elimination  which  amounts  to  S14,000.  Petition  granted 
with  the  usual  restrictions. 

By  the  Comuibsion. —  South  street,  an  east  and  west  thorough- 
fare in  the  city  of  Newburgh,  terminating  at  the  Hudson  river, 
croBBes  at  grade  the  two  main  line  tracks  of  the  West  Shore  rail- 
road, located  near  the  river  hank.  Largely  by  reason  of  the  tor- 
tuous westerly  approach  and  ateep  grades,  the  use  of  the  crossing 
(now  protected  by  gates  and  flagmen)  by  vehicles  is  neglipble. 
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A  great  manj  pedestrians,  however,  cross  the  tracks  at  this  point 
Especially  is  this  true  during  the  period  when  river  transportation 
is  carried  on.  On  account  of  the  dangerous  crossing  claimed  to 
exist  at  this  locality,  the  city  of  Newburgh  and  the  New  ToA 
Central  Railroad  Company  (lessee  of  the  West  Shore  railroad) 
have  come  to  the  Commission  with  a  joint  petition  under  section 
91  of  the  Railroad  Law,  asking  that  the  grade  crossing  he  elimi- 
nated and  that  a  subway  for  pedestrians  only  be  constructed. 
It  is  proposed  by  the  petitioners  to  apportion  the  entire  cost  of  the 
project  among  themselves  and  to  charge  no  part  thereof  upon  the 
State,  and  for  that  reason  they  have  entered  into  an  agreement 
with  each  other  specifying  the  portions  of  work,  the  cost  of  which 
is  to  be  chargeable  to  the  respective  parties. 

Upon  this  petition  a  hearing  after  public  notice  as  required  by 
the  statute  duly  given  was  held  at  Newburgh  on  March  22,  1918, 
due  proof  of  publication  of  such  notices  and  of  personal  service 
thereof  upon  property  owners  being  of  record.  Jonathan  D. 
Wilson,  Henry  Wilson,  W.  R.  Perkins,  B.  E.  Quemey,  John 
L.  Sloan,  R  W.  Spencer,  and  John  B.  Corwin  appeared  for  the 
city  of  Newburgh.  William  F.  Cassedy  and  B.  S.  Voorhees 
appeared  for  the  New  York  Central  Railroad  Company. 

This  hearing  developed  no  opposition  to  the  proposed  elimina- 
tion. A  plan  is  sulonitted  which  is  favored  by  both  the  railroad 
company  and  the  city.  It  also  appears  that  a  recreation  pier  haa 
recently  been  erected  by  the  city  near  the  foot  of  South  strert, 
that  this  pier  is  used  as  a  landing  for  many  boats,  and  that  the 
most  direct  route  to  the  trolley  line  and  to  the  business  section 
of  the  city  leads  directly  from  this  pier  over  the  South  street 
crossing. 

Applicant's  Exhibit  No,  5,  being  a  record  of  traffic  on  March 
18,  19,  and  20,  1918,  when  transportation  on  the  river  was  not 
carried  on,  showed  an  average  number  of  pedestrians  of  216  for 
each  day,  crossing  between  the  hours  of  6  a.  m.  and  7  p.  m.  No 
v^icles  and  only  one  auto  were  reported  as  having  crossed  on 
any  of  these  days,  and  the  average  number  of  train  movements 
was  forty-four,  of  which  an  avraage  of  fourteen  was  pusenger 
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trains.  The  record  further  ehows  that  all  of  the  vehicular  traffic 
in  tbig  vicinity  bound  toward  the  river  cn»Bes  the  tracks  at  Fifth 
street  (the  next  street  south),  and  that  during  the  excursion 
season  thousands  of  pedestrians  use  the  South  street  crossing. 

The  expense  of  this  improvement  has  been  estimated  at  about 
$12,000. 

After  due  consideration  the  Conunission  has  finally  determined 
that  the  petition  should  be  granted,  and  it  is  therefore. 

Ordered:  I.  That  the  South  sti-eet  grade  crossing  of  the  West 
Shore  railroad  in  the  city  of  Newburgb  shall  be  closed  and  dis- 
continued, and  travel  diverted  therefrom  to  the  existing  crossing 
at  Fifth  street  and  to  an  undergrade  crossing,  with  approaches 
thereto,  for  pedestrians  only,  to  be  constructed  within  the  existing 
limits  of  South  street,  all  substantially  as  shown  upon  a  print  on 
file  with  this  Commission,  entitled : 

"  West  Shore  H,  R.,  Leased  and  operated  by  N.  Y.  C.  R.  R. 
Co.  Buffalo  and  East  River  Division.  Proposed  E.  G.  C.  South 
street  at  Kewburgh.    Issue  No.  A.    New  York,  Aug.  22,  1917." 

The  subway  shall  be  at  least  seven  feet  wide  and  at  least  seven 
feet,  six  inches  in  height,  thoroughly  waterproofed  and  drained  If 
necessary;  the  length  of  the  barrel  to  be  such  as  to  permit  of  the 
laying  of  an  additional  track  by  the  railroad  oompany.  The 
westerly  approach  shall  consist  of  stairways,  one  flight  commenc- 
ing at  the  westerly  portal  of  the  subway  and  runniDg  parallel  to 
the  axis  of  the  barrel  to  a  landing  about  seven  feet  above  the 
subway  floor;  the  other  flight  beginning  at  a  landing  at  this  point 
with  a  direction  at  right  angles  to  the  subway,  ascending  a  height 
of  about  thirteen  feet,  from  which  point  there  shall  be  a  concrete 
ramp  on  about  a  7%  per  cent  grade,  which  shall  be  carried  to  an 
intersection  with  the  present  easterly  sidewalk  at  Water  street. 
On  the  east  side  the  approach  shall  consist  of  a  ramp  on  about  a 
2  per  cent  grade,  descending  from  the  easterly  portal  toward  the 
water  front  a  distance  of  approximately  one  hundred  feet  to  an 
intersection  with  the  present  ground  surface.  This  ramp  shall  be 
paved  or  otherwise  improved,  as  may  be  determined  by  the  city 
of  Newburgb.    Provision  for  concealed  electric  light  wiring  and 
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suitable  number  of  outlets  shall  be  made;  do  part  of  the  cost  of 
wiriug,  boxes,  li^ts,  and  connection  to  existing  li^t  circuit,  the 
maintenance  of  such  lifting  facilities,  or  the  cost  of  lighting 
shall,  however,  be  a  ohai^  upon  the  railroad  corporation. 

2.  That  in  accordance  with  an  agreement  entered  into  hy  and 
between  the  petitioners  herein,  the  New  York  Central  Bailroad 
Company  shall  construct  at  its  own  ^>Ki8e  the  pedestrian  sub- 
way under  its  tracks,  including  in  addition  to  all  of  tbe  work 
unbraced  between  the  portals,  the  easterly  wing  walla  and  the 
first  flight  of  the  stairways  at  tbe  westerly  approach  together  with 
the  retaining  walls  on  either  side  thereof,  to  a  line,  marked 
"A  B"  on  the  plan  herein  referred  to,  and  that  the  city  of  New- 
bur^  shall  construct  at  its  own  expense  tbe  easterly  approach 
and  all  the  remaining  [wrtion  of  the  westerly  approach  lying 
between  the  above  mentioned  line  "A  B  "  and  Water  street 

It  is  understood  and  hereby  further  determined  that  the  entire 
subway,  the  wing  walls  on  the  easterly  end,  and  tbe  retaining 
walls  on  the  westerly  end  for  a  distance  of  about  fourteen  feet 
from  tbe  westerly  portal  shall  be  considered  as  that  portion  of  the 
structure  which,  under  section  93  of  the  Bailroad  Law,  shall  be 
maintained  and  kept  in  repair  by  tbe  railroad  company,  and  the 
'  maintenance  of  all  other  walls  together  witii  all  stairways  and 
walks  as  herein  provided  shall  under  the  same  section  be  con- 
sidered as  an  obligation  of  the  city  of  Newburgh. 

In  pursuance  of  the  agreement  set  forth  in  the  petition  herein, 
the  New  York  Central  Railroad  Company  and  the  city  of  New- 
bui^b  shall  assume,  pay  and  discharge  the  entire  cost  and  expense 
of  acquiring  the  necessary  ends  to  carry  out  the  improvement 
herein  provided  for,  including  the  costs  of  any  rights  or  ease- 
ments necessary  or  required  for  the  purpose  of  carrying  out  the 
provisions  of  this  order  and  of  any  land  or  other  damages  what- 
soever which  may  arise  by  virtue  thereof.  This  order  being 
granted  upon  the  express  condition  that  no  financial  liability  or 
obligation  whatsoever  shall  attach  to  or  fall  upon  the  State  of 
New  York  on  account  of  the  acquisition  of  lands,  rights,  or  ease- 
m^its  necessary  or  required,  construction  work,  or  any  other 
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expenses  whatsoever  incidental  to  carrying  out  the  provisions  of 
this  order,  the  acceptance  of  which  bj  the  New  York  Central 
Railroad  Company  and  the  city  of  Newburgh  shall  be  deeoned  as 
an  undertaking  on  their  part  to  save  the  State  of  New  York  and 
this  CoHunission  harmless  from  all  costs,  expenses,  claims,  or 
demands  whatsoever  on  account  of  this  order  and  of  any  of  the 
provisions  thereof. 

This  order  is  made  with  the  understanding  that  on  June  35, 
1918,  Hon.  R.  S.  Lovett,  National  Director  of  the  Division,  of 
Capital  Expenditures,  approved  the  application  o£  the  New  York 
Central  Railroad  Company  for  its  share  of  the  expense  of  this 
elimination  which  amoimts  to  $14,000. 


Petition  of  Thb  Eishkill  Electbic  Railway  Company  under 
Subdivision  1,  Section  49,  Public  Service  Commissions  Law, 
for  Permission  to  Increase  Passenger  Fares 

Case  No.  6079 

(Public  Serrice  CommiMion,  Beawd  District,  Julf  25,  1918) 

AppUotion    of    a    tramportAtioB    corporatlan    for   peimlMion    to    IncieaH 
paMwngei  latM. 

The  petitioning  corporation,  ths  Fialikill  Electric  Railway  Company, 
aUegea  tht^t  the  rat«a,  fares  and  charges  now  in  existence  are  insufficiant 
to  yield  a  reasonable  compensation  for  the  service  required,  are  unjustly 
low,  and  do  Dot  allow  a  reasonable  average  return  upon  the  value  of  the 
property  actually  used  in  the  public  service,  after  providing  for  surplus 
and  contingencies,  llie  municipal  authorities  of  the  city  of  Beacon  have 
writt«n  the  CiwiniisaioTi  that  they  have  no  pTot«Bt  to  make  in  the  matter 
but  will  leave  it  entirely  to  the  judgment  of  the  CommisBion.  The  peti- 
tioner'a  railroad  extends  from  the  New  York  Central  depot  in  the  said 
city  to  the  village  of  FIshkill,  with  a  branch  extending  to  the  foot  of 
Mt.  Beacon.  It  has  two  fare  lones  at  five  cents  each,  the  first  oom- 
prising  the  city  and  extending  from  thence  Heme  three  miles  to  Glenham, 
and  the  other  the  balance  of  the  road,  about  six  miles.  A  six  cent  fare 
in  each  of  these  zones  is  aeked  for.  Upon  investigation,  held,  that  tlia 
increase  asked  tor  would  not  permit  any  dividends  to  stockholders  and 
should  be  granted,  as  it  would  afford  temporary  relief  and  permit  the 
road  to  continue  to  serve  the  public  in  these  id>norraal  times,  and  when 
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bunnesB  conditiona  have  adjusted  themselveH  another  effort  might  be 
nude  to  rearrange  the  fare  schedule  more  in  accordance  with  the  prin- 
ciple of  reasonable  average  return  on  the  value  of  the  property  actually 
used  in  the  public  service  and  the  necesaitj  of  making  a  reservation  out 
of  income  far  surplus  uid  cfutingencies. 

Jamee  G.  Meyer,  attorney,  and  J.  T.  Smifli,  president,  for 
the  petitioner. 

Chenst,  CommiBsioner. —  The  petition  in  this  case,  which  ia 
in  the  nature  of  a  complaint,  alleges  that  the  rates,  fares,  and 
charges  charged  by  the  petitioner  are  insufficient  to  yield  a  rea- 
sonable compensation  for  the  service  rendered,  and  are  unjustly 
and  unreasonably  low,  and  do  not  allow  a  reasonahle  average 
return  upon  the  value  of  the  property  actually  used  in  the  public 
service  after  providing  for  surplus  and  contingeneiea ;  and  asks 
that  notwithstaQding  section  181  of  the  Railroad  Law,  the  Com- 
mission determine  the  just  and  reasonable  rates,  fares,  and 
charges  to  be  observed  and  in  force,  and  permit  an  incrBase  in 
the  rate  of  fare  charged  by  the  petitioner  in  the  cities  and  incor- 
porated villages  in  which  it  operates,  from  five  cents  to  six  cents. 
It  appears  that  there  are  no  conditions  in  any  of  the  municipal 
consents  under  which  the  company  operates,  fixing  the  rate  of 
fare  it  may  charge,  or  limiting  the  power  of  this  Commission  to 
fix  reasonable  rates  of  fare  notwithstanding  the  provisions  of  sec- 
tion 181  of  the  Railroad  Law,  No  opposition  to  the  application 
was  presented  at  the  hearing,  and  the  municipal  authorities  of 
the  city  of  Beacon  have  written  the  Commiflsion  that  they  have 
no  protest  to  make  in  the  matter  but  leave  it  entirely  to  the  judg- 
ment of  the  Commission. 

The  petitioner  operates  an  electric  railroad  from  the  New  York 
Central  depot  in  the  city  of  Beacon  to  the  village  of  Fishkill, 
with  a  branch  extending  to  the  foot  of  Mount  Beacon.  The  road 
ia  operated  with  two  fare  zones  at  five  cents  each;  the  first  com- 
prising the  city  of  Beacon  and  extending  toward  Fishkill  about 
three  miles  to  the  Qlenham  switch,  and  the  other  the  balance  of 
the  road,  about  six  miles.  It  is  proposed  to  increase  the  fare  in 
each  of  these  zones  to  six  cents.    The  portion  of  the  road  extend- 
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ing  from  the  railroad  station  in  Beacon  to  the  foot  of  Mount 
Beacon  and  a  large  portion  of  the  equipment  are  the  property  of 
the  Citizens  Railroad,  Light  and  Power  Company,  and  are 
operated  by  the  petitioner  under  a  lease  at  an  annual  rental 

It  appears  that  the  total  revenue  of  the  road  for  the  year  1917 
was  $57,331.15,  the  total  operating  expenses  $46,818.74,  and 
taxes  $2,091.45,  leaving  a  balance  of  $3,420.96  applicable  to 
letum  on  invested  capital.  The  interest  on  the  bonded  debt 
amounted  to  $3,000,  other  interest  $27.01,  and  the  rental  paid 
under  the  lease  to  the  Citizens  Railroad,  Lig^t  and  Power  Com- 
pany $9,000,  leaving  an  actual  deficit  in  operation  for  the  year 
of  $3,606.05.  In  arriving  at  these  figures  there  was  charged  to 
operation  for  depreciation  reserve  only  the  sum  of  $3,639.67,  a 
sum  which  in  the  opinion  of  the  Commission  is  much  too  small 
and  much  less  than  the  sums  recommended  by  the  Commission 
in  its  uniform  ^stem  of  accounts  for  street  railroad  corporations. 
The  company  submits  figures  of  its  income  account  for  the  year 
1917  in  which  the  charge  for  depreciation  reserve,  or  amortization 
as  it  terms  it,  is  placed  at  $8,196.19,  instead  of  $3,639.67,  the  sum 
actually  appearing  on  the  books.  This  "  corrected  figure,"  as  it 
is  termed,  is  arrived  at  by  computing  the  reeerve  on  the  different 
items  of  depreciable  property  according  to  the  percentage  of  their 
probable  life,  details  of  which  are  given,  resulting  in  an  average 
of  3.07  per  cent  of  the  cost  of  such  property,  a  method  which  it 
claims  corresponds  with  that  recommended  by  the  Commission. 
Computed  on  this  basis,  the  sum  applicable  to  capital  return, 
including  fixed  charges,  is  $3,864.44,  and  a  net  corporate  loss, 
after  the  payment  of  interest  and  rental  under  the  lease,  of 
$8,162.57  is  shown.  The  books  of  the  corporation  show  a  net 
corporate  inconie  over  operating  expenses  for  a  ten  year  period 
ended  December  81,  1917,  of  but  $8,468.36,  and  in  none  of  these 
years  have  the  amounts  charged  to  the  depreciation  reserve  been 
adequate.  These  figures,  when  tested  by  any  of  the  rules  which 
form  the  basis  of  rate  making,  demonstrate  that  the  present  rates 
are  inadequate  and  that  the  petitioner  is  entitled  to  an  increase 
in  rates. 
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No  valuation  of  the  property  of  either  of  these  companiea  was 
ever  made  by  or  under  the  direction  of  this  Commisaion.  Peti- 
tioner presents  here  an  appraisal  of  the  property  and  equipment 
operated  by  it,  made  in  1915  1^  an  engineer  in  the  employ  of 
J.  G.  White  &  Co.  and  the  manager  of  the  Pouj^eepaie  and 
Wappingers  Falls  Railway  Company,  which  makes  the  value  of 
the  total  physical  property  $269,044,  non-physical  expenditures 
during  construction  $38,866.60,  or  a  total  construction  value  of 
$297,900.60.  The  proof  of  the  actual  expenditure  for  capital 
items  since  that  time  as  shown  by  the  books  of  the  company  brings 
the  total  capital  balance  at  the  beginning  of  1917  to  $303,868.88, 
and  at  the  end  of  the  year  $315,329.91,  or  an  average  of  $309,599 
for  the  year.  These  figures  do  not  coincide  with  the  capital 
items  contained  in  the  company's  books  or  the  annual  reports  on 
file  with  this  Commission,  but  it  is  evident  from  an  examination 
that  the  figures  contained  in  the  books  and  reports  are  practically 
only  nominal.  As  a  comparison  of  the  amounts  stated  in  tiiis 
appraisal  with  similar  amounts  in  reports  of  other  electric  rail- 
roads of  substantially  similar  mileajgc  and  equipment  on  file  with 
the  Commission  does  not  show  any  great  inequalities,  it  is  fair  to 
assume  that  the  appraisal  is  a  fair  stat^nent  of  the  value  of  the 
property  used  I^  the  petitioner  in  furnishing  service,  no  allow- 
ance being  made  therein  for  organization  expenses  or  other 
intangibles  which  might  properly  be  taken  into  consideration. 

Claim  is  also  made  for  an  allowance  for  working  capital,  but 
for  the  reason  that  the  accounts  of  this  company  are  so  mixed 
with  those  of  the  Citizens  Railroad,  Light  and  Power  Company, 
and  no  effort  was  made  to  separate  them,  the  evidence  offered  is 
purely  an  estimate;  and  as  the  results  of  operation  and  the 
probable  effect  upon  the  revenue  of  the  increase  asked  for  show 
that  an  adequate  return  in  all  probability  will  not  be  realized 
upon  the  capital  invested  as  computed  above,  it  is  hardly  worth 
while  to  follow  this  inquiry  further. 

The  same  may  also  be  said  of  the  claim  for  deferred  return  on 
investment.  It  appears  that  practically  no  dividends  have  been 
paid  to  the  stockholders  of  this  road  since  its  inception,  and  no 
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return  of  any  kind  has  been  made  upon  the  capital  invested  except 
the  interest  which  has  beoi  paid  upon  the  bonded  indebtedness, 
which  is  only  $50,000,  and  the  rental  of  $9,000  per  year  under 
the  Citizens  Bailroad,  Light  and  Power  Company's  lease.  Com- 
putations have  been  presented  covering  the  last  ten  years'  opera- 
tions baaed  upon  8  per  cent  return  upon  the  value  of  the  physical 
property  adjusted  from  the  books  to  the  appraisal  made  in  1915 
plus  the  working  capital  as  estimated,  which  show  an  accumulated 
deficiency  in  return  for  that  period  of  $144,857.93,  and  we  are 
asked  to  include  that  item  as  "  going  cost  "  in  fixing  the  valuation 
of  the  property  for  rate  purposes.  We  do  not  consider  it  neces- 
sary to  decide  that  question  in  order  to  determine  the  present 
applieatioD,  and  will  leave  it  open  for  consideration  should  occa- 
sion ariae  in  the  future  when  the  abnormal  conditions  under  which 
the  road  is  now  being  operated  shall  have  ceased  to  exist. 

It  is  evident  that  if  this  proposed  increase  is  granted  the 
probable  income  to  be  realized  from  the  operation  of  the  road  will 
not  be  sudi  as  to  provide  an  undue  return  upon  the  capital 
invested  as  computed  above.  Certain  computations  of  future 
income  have  been  made  by  the  Commission's  accounting  depart- 
ment upon  the  basis  of  several  assumptions.  While  these  are 
estimates  only,  as  must  necessarily  be  the  case  with  regard  to 
probable  future  operations,  they  are  worthy  of  cousideration. 
Upon  the  assumption  that  the  traffic  and  the  operating  expenses 
and  taxes  remain  unchanged  from  those  of  1917,  there  would  be 
produced  a  gross  income  available  for  return  on  invested  capital 
of  $14,757.48,  which  would  give  a  rate  of  return  of  4.8  per  cent 
upon  the  estimated  cost  of  physical  property,  not  including  work- 
ing capital.  If  the  other  items  of  capital  account  claimed  by  the 
petitioner  were  taken  into  consideration,  the  rate  of  return  would 
be  correspondingly  decreased. 

It  has  been  shown  by  the  experience  of  other  companies  wher& 
rate  increases  have  been  granted  that  there  is  to  some  extent  a; 
falling  off  in  traffic  and  that  the  gross  income  derived  is  less  than; 
the  proportionate  increase  in  rate.  It  also  appears  that  tbo 
expense  of  operation  of  this  eompanv  has  increased  and  wiU,  in' 
Stati  Dkpt.  iRkpt.— Vol.  17        £3 
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all  probability,  still  further  increase  on  account  of  hi^er  prices 
for  labor  and  all  materials  necessary  for  operation.  Assuming  a 
6  per  cent  decrease  in  traffic  and  a  10  per  cent  increase  in  operat- 
ing expenses,  the  amount  available  for  capital  return  would  bo 
$6,098.90,  and  the  rate  of  return  on  the  same  estimate  of  capital 
2  per  cent.  Further  decreasee  in  traffic  and  increases  in  operat- 
ing expenses  still  furtlier  decrease  the  rate  of  return  until  it  would 
Boon  reach  the  vanishing  point  which  would  mean  a  deficiency  in 
operating  expenses  and  ultimate  bankruptcy. 

While  the  increase  of  fare  asked  for  will  probably  not  permit 
of  any  dividends  to  stockholders,  it  should  be  granted,  and  although 
the  method  by  which  the  determination  is  arrived  at  can  hardly 
be  said  to  be  strictly  scientific,  it  will  probably  afford  temporary 
relief  and  permit  this  road  to  continue  to  serve  the  public  in 
these  abnormal  times,  and,  when  business  conditions  have  adjusted 
themselves,  another  effort  might  be  made  to  rearrange  the  fare 
schedule  more  in  accordance  with  the  principle  of  "  a  reasonable 
average  return  on  the  value  of  the  property  actually  used  in  the 
public  service  and  the  necessity  of  making  reservation  out  of 
income  for  surplus  and  contingencieeL" 

All  concur  except  Commissioner  Barhite,  not  present 


In  the  Katter  of  the  Petition  of  Edwaoo  F.  Bbosh,  as  Matob 
OP  THB  City  of  Mount  Vesnoh,  under  Section  90,  Railroad 
Law,  for  a  Determination  of  how  Bronx  Street  diall  Cross  the 
New  York  and  Harlem  Railroad  (Leased  to  and  Operated  by 
The  New  York  Central  Railroad  Company) 

Case  No.  6463 
(Public  Service  CiHiiniisuon,  Second  Ehstrict,  July  30,  1018) 

Application  in  behalf  of  the  city  of  Mount  Vencn  and  the  New  Tark  Central 

BaUioad  Company  as  to  the  elimination  of  a  grade  crooaing  in  laid  dty. 

A  Bwimniing  pool,  athletic  field  and  baseball  ground  have  been  eatab- 

lished  on  that  portion  of  ithe  property  of  tlie  Bronx  Parkwaj'  CommUsinn 

lying  meet  of  tlte  track*  of  the  laid  railroad  in  the  vicinity  of  Btwx 
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■treet.  PadeatriuiB  have  been  AccustMacd  to  eroM  the  aaid  tracki  «t 
other  than  public  croMingB,  ta  such  public  croaainga  Are  locmted  nt  con- 
■iderable  diatances  ticaa  the  aaid  atreet.  This  has  proved  duigerous  not 
onl;  because  of  the  operation  of  tralna  but  aUo  because  of  the  eustence 
of  a  third  rail  located  aitjacent  to  the  main  mailing  raik  of  each  track. 
To  eliminate  thia  dangerous  altuatlon  the  city  and  the  railroad  have 
agreed  that  an  overhead  bridge  shall  be  constructed  over  Mid  tracka  and 
the  citj  of  Mount  Vernon  has  extended  Bronx  street  across  the  tracka 
of  the  Harlan  divbion  of  the  aaid  rajlroad.  Eeld,  that  the  penaisaioD 
sought  should  be  granted  with  the  proviso  that  the  ataircaae  should  be 
carried  down  to  the  property  of  the  Bronx  Parkwa}'  Conuuisaion,  and 
that  the  neceasary  essemeat  or  other  right  to  make  such  conatructitm 
should  be  secured  from  the  Bronx  Parkway  Commiasion. 

Bt  thk  Commibbion. —  The  Bronx  Parkway  CommisBion  has 
established  a  swimming  pool,  an  athletic  field,  and  baseball 
ground  on  a  portion  of  its  property  lying  west  of  the  tracks  of 
the  Harlem  division  of  the  New  York  Central  Railroad  Company 
in  the  vicinity  of  Bronx  street,  city  of  Mount  Vernon.  Residents 
of  that  portion  of  Mount  Vernon  lying  east  of  the  aforesaid  tracks 
have  been  accustomed  to  cross  said  tracka  at  other  than  public 
crossings,  such  public  crossings  being  located  at  considerable  dis- 
tances north  and  south  of  the  said  Bronx  street.  Thia  has  been 
a  source  of  great  danger  not  only  because  of  the  trains  operating 
on  said  tra<^  but  also  because  the  motive  power  on  this  portion 
of  the  railroad  lb  chiefiy  electricity  derived  from  a  third  rail 
located  adjacent  to  the  main  running  raila  of  each  track. 

To  eliminate  this  dangerous  situation,  the  city  of  Mount 
Vernon  and  the  New  York  Central  Railroad  Company  have 
agreed  that  an  overhead  foot  bridge  shall  be  constructed  over  said 
tracks,  and  the  city  o£  Mount  Vernon  has  therefore,  by  resolution 
of  its  conmion  council  passed  May  18,  1918,  approved  by  its 
mayor  on  May  20,  1918,  extended  Bronx  street  across  the  tracks 
of  the  Harlem  division  of  the  New  York  Central  railroad,  due 
and  proper  notice  of  which  proceeding  was  given  to  aaid  railroad 
company. 

The  mayor  of  the  city  of  Mount  Vernon  by  petition  dated  May 
28,  1918,  has  asked  for  a  determination  under  the  provisions  of 
Ecction  90  of  the  Railroad  Law  as  to  the  manner  in  whidi  said 
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extension  of  Bronx  street  aliflll  cross  the  tracks  of  the  New  York 
Central  Railroad  Company. 

A  hearing  on  said  petition  was  held  July  8,  1918,  at  which  the 
following  appeared :  Alonso  C.  Lowenstein  for  the  city  of  Mount 
Vernon;  Geoi^  H.  Walker  and  R  M.  Baflsett  for  the  New  York 
Central  Railroad  Company;  L.  G.  Holleran  for  the  Bronx  Park- 
way Commission;  and  R.  J.  Seeor,  alderman,  and  chairman  of 
the  committee  on  railroads  and  bridges  of  the  common  council 
of  the  eity  of  Mount  Vernon.  Due  proof  of  publication  of  notice 
of  the  hearing  and  of  personal  service  of  notice  on  all  parties 
interested,  and  a.  certified  copy  of  the  resolution  of  the  common 
council  of  the  city  of  Mount  Vernon  extending  Bronx  street  were 
filed. 

A  plan  of  a  proposed  overhead  foot  bridge  was  snlsnitted  in 
evidence  and  marked  "  Petitioner's  Exhibit  Na  3."  This  plan 
shows  a  stairway  leading  down  from  the  westerly  end  of  the  bridge 
to  the  property  of  the  Bronx  Parkway  Commission,  a  portion 
thereof  being  within  the  property  of  said  Commission.  It  was 
deemed  best  to  so  design  tbisstairway,  since  if  it  were  carried  down 
wholly  within  the  property  of  the  New  York  Central  railroad  it 
would  be  directly  under  a  high  tension  tranamission  line  of  said 
railroad  company,  which  would  introduce  an  element  of  great 
danger.  It  is  therefore  believed  that  the  wisest  and  safest  plan 
is  to  carry  this  stairway  down  to  the  property  of  the  Bronx  Park- 
way Commission  as  heretofore  mentioned,  and  that  the  necessary 
easement  or  other  right  to  make  such  construction  should  be 
secured  from  the  Bronx  Parkway  Commission.  An  underKirossing 
at  this  point  is  not  considered  on  account  of  the  Kiceeeivo  coat  of 
construction. 

After  due  deliberation,  it  is  determined  that  an  ovo'head  cross- 
ing shall  be  made,  and  it  is  therefore, 

Ordered:  1.  That  Bronx  street  as  extended  shall  cross  the 
tracks  of  the  Harlem  division  of  the  New  York  Central  Railroad 
Company  by  means  of  an  overhead  bridge;  that  for  the  present, 
construction  shall  bo  limited  to  a  structure  for  pedeetriana  only, 
and  in  accordance  with  a  plan  filed  with  this  Commission,  entitled : 
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"  Proposed  Foot  Bridge,  Bronx  Street,  Mt,  Vernon.  Office  of 
Engineer  of  Structures,  September  7,  1917;"  that  the  bridge 
slial]  have  a  clear  span  of  about  one  hundred  and  seventy-one  feet, 
divided  into  three  parts  by  steel  supporting  columns;  that  the 
minimum  clear  head  room  above  the  top  rail  of  the  tracks  shall 
be  twenty-two  feet ;  that  the  framework  of  the  bridge  shall  be  of 
steel,  and  the  flooring  of  wood;  that  the  abutments  and  support- 
ing columns  shall  be  of  steel  carried  on  foundations  of  concrete; 
that  the  approach  stairways  shall  be  of  wood;  diat  the  roadway 
on  the  bridge,  and  the  approach  stairways  shall  have  a  minimum 
clear  width  of  six  feet,  and  that  they  shall  be  protected  on  both 
sides  by  proper  railings ;  that  the  easterly  approach  shall  consist 
of  two  stairways  projecting  north  and  south  at  right  angles  to 
the  axis  of  the  bridge;  that  the  westerly  approach  shall  consist 
of  a  single  stairway  on  a  continuation  of  the  axis  of  the  bridge, 
extending  on  to  the  property  of  the  Bronx  Parkway  Commission ; 
that  any  other  work  not  specifically  herein  mraitioned  which  may 
be  necessary  to  carry  out  the  intent  and  purpose  of  this  determina- 
tion shall  be  included  in  the  coat  properly  chargeable  to  this 
project. 

2.  That  in  accordance  with  section  94  of  the  Railroad  Law  the 
cost  of  the  work  herein  ordered  and  provided  for,  including  the 
cost  of  all  lands,  rights,  and  easements  necessary  or  required,  and 
of  any  land  or  ofher  damages  whatsoever  which  may  arise  by 
virtue  thereof,  and  any  and  all  costs  of  construction  and  expenses 
incidental  thereto,  shall  be  properly  chargeable  to  the  project,  and 
shall  be  payable  as  follows:  50  per  oent  by  the  New  York  Central 
Bailroad  Company  and  50  per  cent  by  the  city  of  Mount  Vernon ; 
that  no  financial  obligation  whatsoever  shall  attach  to  or  fall  upon 
the  State  of  New  Yoik  on  account  of  this  project ;  that  the  ease- 
ment or  other  right  nec^sary  to  permit  the  construction  of  the 
westerly  approach  of  the  bridge  as  hereinbefore  ordered  shall  be 
secured  from  the  Bronx  Parkway  Commission  by  the  city  of 
Mount  Vernon  before  any  work  of  construction  is  commenced. 
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In  the  Matter  of  the  Complaint  of  The  H.  H.  Fkahklin  Mand- 
FACTUBiHo  CoMPAHT  of  SyTECUBe  against  New  Yoek  Tblk- 
PHONB  CoMPAHT  Bfl  to  Certain  CSiargea  for  Telephone  Service 

CaBe  No.  6407 

(Public  Seirice  CommiMion,  Second  District,  August  8,  1918) 

Sndi  reKnIatiani  ■■  win  eiulils  telepbone  compaiiiM  to  reniln'  rMwnuUs  and 
effident  aeirice  to  the  pvUk  tliotild  ba  allownL 

Telephone  companies  should  be  tillowed  reasonable  latitude  to  adopt 
and  enforce  such  regulations  ae  will  pennit  them  to  render  reasonable 
and  efficient  service  to  the  public  generally. 

The  lact  that  a  certain  form  of  service  and  equipment  has  been  in 
UK,  which  is  Batisfactoij  to  certain  subBtribeTH  who  object  to  a  change, 
should  not  be  allowed  to  prevent  the  company  making  a  change  and 
discontinuing  such  service  and  equipmoit  where  it  is  convinced  in  the 
exercise  of  good  judgment  and  ordinary  businesB  foresight  Uut  dif- 
ferent equipment  and  different  form  of  service  will  enable  it  to  render 
more  efl&cioit  service  to  the  general  public. 

The  foregoing  rule  applied  in  the  determination  of  the  complaint 
against  a  change  in  practice  and  equipment  regulating  night  service  to 
private  branch  exchange  subscribers.    A|^>eal  dismissed. 

Decker,  Smith  &;  Curtis  (by  Mr.  Decker  and- Mr.  Smith),  for 
comidainant. 

Paul  5.  Bnms,  for  respondent 

CnsNEY,  Commissioner. —  This  complaint  waa  filed  againat  a 
change  in  practice  of  the  New  York  Telephone  Company  in  r^ard 
to  night  service  and  night  listings  in  the  tele^^oue  directory  of 
the  private  branch  exchange  maintained  by  complainant  at  its 
manufacturing  plant  at  Syracuse,  and  incidentally  it  involved 
a  complaint  against  the  rates  charged  for  such  service,  according 
to  the  schedule  of  tariffs  in  force  and  on  file  with  the  Commission. 

The  New  York  Telephone  Company  is  the  Bell  Company 
operating  in  the  State  of  New  York,  its  territory  including  the 
whole  State  and  a  part  of  New  Jersey.  It  was  formed  by  the  con- 
solidation of  a  number  of  different  companies  operating  in  diSer- 
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ent  parts  of  tlie  State,  the  company  operating  the  Syracuse  terri- 
tory being  the  Cmtral  New  York  Telephone  and  Telegraph  Com- 
pany. The  complainant  is  a  laige  manufacturing  concern  whose 
tele{^one  service  was  first  furnished  by  the  Central  New  York 
Company,  and  after  the  consolidation  the  service  was  continued 
by  the  New  York  Company.  The  equipment  used  by  com- 
plainant consists  of  a  private  branch  exchange,  consisting  of  a 
switchboard  connected,  with  the  central  office  by  five  trunk  lines, 
and  nomeroua  extensions  from  the  branch  exchange  switchboard 
to  various  parts  of  complainant's  establishmoit.  This  private 
branch  exchange  was  attended  by  an  operator  employed  by  com- 
plainant, who  was  on  duty  from  7:45  a.  m.  to  5:30  p.  m.^  and 
during  the  balance  of  the  time  the  switchboard  was  unattoided. 
In  order  to  permit  of  night  service  it  was  the  practice  of  com- 
plainants' operator  before  leaving  at  night  to  connect  certain  of 
the  extensions  with  the  different  trunks,  corresponding  with  l^e 
listings  as  given  below,  the  effect  being  that  such  extension  with 
its  connecting  trunk  could  be  operated  as  a  single  telephone,  all 
other  extensions  being  out  of  service.  Complainant  had  a  listing 
in  the  directory  of  the  Central  New  York  Company  as  follows : 

Franklin  Mfg.  Co.,  The  H.  H.,  302  S.  Geddes Warren  2640 

Note:     Week  days  after  5  p.   m.,  Sundays,  and 
holidays  call  by  individual  number. 

Main  oflGce Warren  2540 

Repair  shop Warren  2541 

Shipping  room  and  engine  room Warren  2542 

Watchman's  lodge Warren  2543  " 

The  subscriber's  listing  in  a  telephone  directory  corresponds 
with  the  hole  or  position  on  the  switchboard  in  the  central  office, 
which  constitutes  the  termination  of  the  wire  leading  to  the  suV 
Bcriber's  telephone,  and  when  a  call  comes  in,  the  number  is  the 
distinguishing  feature  which  enables  the  switt^board  operator  to 
complete  the  connection  desired.  When  a  private  branch  exchange 
subscriber  has  more  than  one  trunk  line,  each  one  terminates  in  a 
numbered  hole  on  the  switchboard,  but  only  one  of  the  numbers 
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is  listed  in  the  directory.  In  order  to  assure  accuracy  of  opera- 
tion it  is  desirable  that  these  trunks  end  in  consecutively  numbered 
holes,  hut  owing  to  the  fact  that  subscribers  take  on  additional 
trunks  from  time  to  time  as  the  exigencies  of  their  business 
demand,  this  is  not  always  possible,  as  the  consecutively  numbered 
holes  may  be  already  in  use  for  other  subscribers  wh^i  so 
required.  'For  the  same  reason  it  frequently  happens  that  the 
listed  number  is  not  the  first  of  the  consecutive  numbers.  For 
the  information  of  the  operator  the  di£Fer«it  trunks  of  a  sub- 
scriber are  indicated  by  a  connecting  line,  either  white  or  red, 
nuderlining  the  respective  holes.  As  the  object  of  the  additional 
trunks  is  to  permit  more  than  one  call  to  be  completed  at  the 
same  time,  the  evidence  is  that  the  method  of  handling  calls, 
according  to  the  iustructionB  and  practice  now  and  always  in  use 
by  the  New  York  Company,  is  that  when  a  call  comes  in,  the 
operator  shall  test  the  number  called,  and  if  that  line  is  not  in 
use  complete  the  call  upon  that  line;  if  the  called  line  is  found  to 
be  busy  the  operator  will  test  the  remaining  lines  of  the  aeries, 
as  indicated  by  the  underlining,  until  one  is  found  which  is  not 
busy,  and  complete  the  call  in  that;  if  all  are  found  busy  the 
operator  so  reports. 

The  company  claims,  and  there  is  no  evidence  to  the  contrary, 
that  when  it  took  over  the  Central  New  York  Company  it  found 
in  use  there  the  form  of  directory  listing  for  night  service  above 
mentioned,  which  was  not  used  in  other  places  in  its  territory, 
and  which  in  the  opinion  of  its  engineers  and  executiveB  was  not 
■  a  desirable  practice,  one  which  in  effect  was  an  undertaking  on 
the  part  of  the  company  to  give  a  service  which  was  beyond  its 
power,  and  which  reenlted  in  confusion  in  operation  and  dis- 
satisfaction on  the  part  of  its  subscribers.  The  company  took  up 
the  study  of  this  problem  among  many  others  affecting  the  quality 
of  service  rendered,  and  worked  out  a  plan  for  night  service  on 
private  branch  exchange  systems,  which  is  contained  in  its 
.schedule  of  tariffs  now  on  file  with  the  Commission,  and  which 
■ia  now  in  force  in  this  State.  The  plan  was  not  perfected  all  at 
once,  the  first  tariff  being  filed  March  1,  1915,  and  suooeesive  rap- 
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plmuets  oontaining  changes  December  31,  1915,  September  1, 
1916,  and  October  2,  1916,  the  two  latter  being  the  ones  in  force 
at  the  time  of  filing  this  c<nnplaint.  The  tariff  contains  two 
optional  plans  available  to  the  complainant.  iPlan  No.  1  provides 
for  handling  incoming  calls  at  night  on  the  same  basis  as  during 
the  day.  Under  this  plan  each  extension  station  which  is  to 
receive  night  service  will  be  connected  with  a  specified  trunk  at 
the  private  branch  exchange  switchboard,  but  only  one  trunk  line 
in  the  same  underlined  series  will  be  listed  in  the  directory.  This 
would  give  precisely  the  same  servioe  as  the  complainant  had 
under  the  old  system,  except  the  added  directory  listings,  and  at 
no  extra  expense.  Th?  reasons  assigned  by  the  company  for  the 
withholding  of  the  privilege  of  extra  listings  are  two.  One,  that 
the  publishing  of  tlte  night  listings  (which  would  be  the  difFerent 
departments  with  the  conaecutive  numbers  of  the  trunks  in  the 
fleriea  with  which  they  are  connected)  would  be  in  effect  a  repre- 
sentation by  the  company  that  it  would  connect  the  caller  with 
the  particular  department  desired  and  no  other,  a  promise  which 
it  could  not  perform,  because  on  account  of  the  large  number  of 
private  branch  exchanges  in  its  difiFerent  ^sterns,  especially  in 
the  large  cities,  and  the  irr^ularity  of  the  hours  during  which 
they  are  attended,  it  would  be  humanly  impossible  for  the  central 
office  operators  to  remember  when  to  follow  one  system  or  another 
in  answering  calls  from  each,  rendering  it  necessary  that  but  one 
method,  and  that  the  day  method,  should  be  used.  The  other 
reason  is  that  experience  has  shown  that  when  extra  listings  are 
permitted  subscribers  take  advantage  and  use  the  directory  as  an 
advertising  medium  by  requiring  large  numbers  of  unnecessary 
extra  listings,  thereby  increasing  the  bulk  of  the  directory, 
especially  in  the  large  cities.  The  company  claims  that  the  object 
of  a  telephone  directory  ia  to  furnish  a  list  of  subscribers  for  use 
in  obtaining  connections,  and  that  all  unnecessary  matter  should 
be  eliminated  therefrom,  and  its  use  for  advertising  purposes, 
even  if  compensated,  is  entirely  unwarranted.  This  first  plan 
is  the  one  chosen  by  about  80  per  cent  of  the  private  branch 
exchange  subscribers. 
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The  other  plan  was  designed  to  fill  the  want  which  experience 
has  shown  exists  in  comparativelj  few  cases  of  a  sure  night  eervice 
advertised  to  all  users.  This  plan  is  stated  in  the  filed  tariff  in 
these  words :  "  Under  this  form  of  service  a  trunk  which  is  con- 
nected through  an  cKtension  at  night  ma;  be  bridged  to  a  multiple 
jack  bearing  a  different  (non-conaecutive)  number.  The  regular 
number  in  the  underlined  series  may  then  be  used  for  day  service, 
aud  the  special  (non-consecutive)  number  for  ni^t  service,  and 
BO  shown  in  the  directory.  In  this  way  a  call  made  at  night  for 
the  speoial  number  will  be  completed  only  by  the  specific  trunk 
to  which  it  is  bridged ;  if  that  trunk  ia  busy,  or  does  not  answer, 
the  calling  party  will  be  so  informed,  instead  of  being  connected 
with  some  other  trunk  in  the  servica"  That  means  that  each 
trunk  00  bridged  has  two  termini  on  the  switchboard,  one  in  the 
underlined  series  aud  another  with  a  non-consecutive  nnmher. 
During  day  operation  the  series  terminus  is  used,  and  at  ni^t 
the  other  one ;  the  effect  being  that  the  trunk,  properly  connected 
with  the  proper  extension  in  the  subscriber's  series,  and  the  nou- 
consecutive  terminus  ou  the  central  switchboard,  which  has  a  list- 
ing in  the  directory,  are  operated  precisely  as  a  separate  tele- 
phone for  night  service.  For  this  speeial  service  an  additional 
rate  is  charged. 

It  appears  that  some  time  after  the  perfection  of  the  new 
plan  and  the  filing  of  the  tariff  regulating  it,  the  company  took 
up  the  matter  of  re-adjusting  the  private  branch  exchange  busi- 
ness in  Syracuse  with  the  new  plan  and  aehedula  It  then  had 
nineteen  such  subscribers.  Seven  have  changed  to  the  multiple 
jack  system  provided  1:^  plan  2,  and  four  new  subscribers  on 
that  system  have  been  added  since.  Ten  have  discontinued  the 
night  listing,  probably  using  plan  No.  1,  and  two,  the  city  of 
Syracuse  and  the  canal  office,  a  State  department,  still  have  the 
old  form  of  listing.  The  company  claims  that  no  discrimination 
is  shown  as  those  two  subscribers  come  within  the  exception 
contained  in  section  92,  subdivision  3,  of  the  Public  Service 
Commissions  Law. 

Complainant  has  refused  to  elect  to  take  plan  2,  and  it  is  not 
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satisfied  to  nee  plan  1,  and  has  put  in  use  a  method  by  which 
all  its  extenaioDB  which  it  desires  for  night  use  are  connected 
with  the  listed  trunk,  the  result  being  that  a  call  for  the  Franklin 
Company  rings  the  bell  at  every  extension,  and  all  the  other 
trunks  are  idle.  This  form  of  nig^t  service  is  not  provided  for 
in  the  tariff  or  practice  of  the  company,  and  is  not  recognized  by 
it.  What  the  complainant  really  wants  ia  the  service  afforded 
by  plan  1,  and  in  addition  the  listing  of  the  connected  consecu- 
tive trunks  without  any  extra  charge,  a  service  which  is  not 
provided  for  hy  the  tariff  filed,  and  which,  if  given  to  complainant 
alone  would  he  discriminatory.  The  real  question  therefore  is: 
Is  the  new  regulation  adopted  by  the  company  for  night  service 
or  private  branch  exchange  lines,  which  discontinues  the  method 
of  operating  and  listing  which  was  formerly  in  us©  in  the  Syra- 
cuse district,  a  reasonable  one  ? 

The  rule  is  well  settled,  as  announced  by  both  courts  and  com- 
missions, that  a  telephone  company  should  be  allowed  reasonable 
latitude  to  adopt  and  ^iforce  euch  regulations  as  will  permit  it 
to  render  reasonable  and  ^cioit  service,  and  the  fact  that  a 
certain  form  of  service -and  equipment  has  been  in  use,  which 
is  satisfactory  to  certain  subscribers  who  object  to  a  change, 
should  not  be  allowed  to  prevent  the  company  making  a  change 
and  discontinuing  such  service  and  equipment  when  it  is  con- 
vinced in  the  exercise  of  good  judgment  and  ordinary  business 
A>resight  that  different  equipment  and  a  different  form  of  service 
will  enable  it  to  render  a  more  efBcient  service  to  the  general 
public.  Murray  v.  N.  T.  Tel.  Co.,  170  App.  Div.  17;  Citizens 
Coal  Co.  v.  Mountain  States  Tel.  Co.,  P.  U.  R.  1917  F,  882; 
Matter  of  Lincoln  Tel.  &  Telegr.  Co.,  P.  U.  R.  1915  D,  803. 

There  is  nothing  that  appears  in  this  case  which  tends  to  show 
that  the  r^;ulations  in  question  are  unreasonable.  The  only 
difference  between  the  service  furnished  by  plan  1  and  that  which 
complainant  formerly  ^oyed,  and  which  has  been  discontinued, 
is  the  listing  of  the  different  departments.  The  reasons  given 
for  the  discontinuance  of  this  appear  to  be  quite  reasonable  and 
are  the  result  of  much  study.     Complainant's  objection  to  tlie 
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use  of  this  plan  is  that  no  notice  ia  given  to  those  deeiiing  to 
call  the  company,  of  the  numher  of  the  different  department 
desired.  As  was  pointed  out,  this  objection  can  be  largely  over- 
come by  cooperation  on  the  part  of  complainant  itself,  and  good 
service  of  a  telephone  utility  depends  in  a  large  measure  upon 
the  cooperation  of  the  calling  and  called  parties.  If  ^e  trunk 
bearing  the  listed  number  be  assigned  to  the  extension 
most  likely  to  be  called,  and  the  person  answering  there  be 
instructed  to  give  the  proper  number  to  call  when  any  other 
departm^t  is  desired,  it  would  appear  that  fairly  ^cirait  service 
would  be  afforded,  especially  in  view  of  the  fact  that  compara- 
tively few  incoming  night  calls  are  received,  an  actual  count  of 
the  incoming  calls  for'  a  whole  we^'s  operation  showing  but 
twenty-nine.  In  addition,  employees  of  the  company  and  others 
from  whom  nig^t  calls  could  reasonably  be  expected  could  with 
but  little  trouble  be  furnished  by  complainant  with  the  night 
listing. 

If  complainant  finds  that  the  night  calls  are  sufficient  in  n\un- 
ber  and  importance,  that  it  is  desirable  that  they  be  routed 
accurately  and  quitkty,  although  not  enough  to  require  a  night 
operator  upon  its  switchboard,  it  may  obtain  this  extra  service 
by  the  use  of  plan  2,  but  oa  that  requires  extra  equipment  and 
extra  listing,  it  is  only  fair  that  it  should  pay  an  extra  chai^ 
for  the  extra  servica 

The  only  rranaining  question  is  whether  the  rates  charged  for 
plan  2  operation  are  reasonable.  With  coniplainant's  present 
equipment  these  rates  would  be:  four  special  multiple  jacks 
six  dollars  each,  twenty-four  dollars;  and  note  in  directory  giving 
hours  of  service  six  dollars,  or  a  total  of  thirty  dollars.  The 
extra  listings  giving  the  numbers  of  the  different  departments 
would  in  this  case  not  call  for  an  extra  charge,  because  of  the 
extra  listings  which  it  is  entitled  to,  because  of  the  number  of 
trunks  in  use.  The  evidence  of  the  company,  which  is  not  con- 
tradicted, is  that  these  charges  are  less  than  the  actual  cost  of 
the  service.  We  can  not,  ther^orc,  say  that  the  rate  charged 
for  this  service  is  unreasonabla 
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When  the  complainant  finished  its  proof  a  motion  was  made 
to  dismiss  on  the  groond  that  the  complainant  had  not  sustained 
the  hnrden  of  proof  whidi  rests  upon  it  under  the  decisions  of 
the  courts  of  this  State,  which  are  to  the  effect  that  in  oases 
before  the  Commission  the  burden  of  proof  is  upon  the  complain- 
ant, to  show  that  the  rates  are  unjust  and  unreasonable.  People 
ex  rel.  N.  Y.  C  R.  R.  Co.  t.  Public  Service  Commission,  215 
N".  T.  241.  As  pointed  oat  in  that  case  this  rule  affects  the  burdwi 
of  proof  and  not  the  order  of  proof;  and  the  Commission  prefers 
if  possible  in  the  case  of  every  complaint,  to  bring  out  all  the 
facts  connected  vrith  it,  and  then  decide  the  case  npon  the  merits, 
having  r^ard  of  course  to  the  rule  as  to  the  burd^i  of  proof, 
rather  than  to  he  too  technical  as  to  the  order  of  proof,  thereby 
dismissing  a  complaint  while  leaving  the  whole  question  open, 
undetermined.  It  follows  that  the  complaint  should  be  dis- 
missed. 

All  concur. 


In  the  Matter  of  the  Petition  of  Stbaoubr  asd  Suburban  Pailt 
BOAD  CoMPANT  Under  Section  85  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  a  First  Refunding  Mort- 
gage for  $1,000,000  and  Bonds  to  be  Secured  Thereby 

Case  No.  6512 
<Foblic  Serrlee  CommlMion,  Bteoni  Diatriet,  August  S,  191S) 

AppUcation  of  c  tranaportKtian  coiporatioii  for  leavo  to  iwne  ■  flnt  refnodliiK 
mortsaEe  uid  bondi  to  be  Mcnred  by  acid  moitEage. 

The  STiacuse  and  Sabnrban  Sailroad  Compui;  filed  a  petition  on 
July  8,  IS18,  for  permiwi<Hi  to  iaane  a  first  refunding  mortgage  for 
fl,000,000  and  bonds  to  be  secured  thereby.  His  petition  was  duly 
referred  to  the  diyislon  of  capitallEation,  which  retorted  in  favor  thereof 
on  July  30,  191S.  Upon  the  said  petition  and  the  report  of  the  dlvieion 
<rf  capitalization  the  Commisuon  authorised  the  execution  and  delivery 
by  the  said  railroad  company  to  the  Fidelity  Trust  Company,  aa  trustee, 
a  corporation  organized  and  existing  under  the  laws  of  Pennsylvania,  a 
certain  indenture,  deed  of  trust  or  mortgage  up<Mi  all  the  plant  and 
property  of  the  petitioning  company,  to  the  aggregate  of  fl,000,000  face 
valne,  bearing  interest  at  the  rate  of  6  per  cent  per  aiuimtt,  but  providing 
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thkt  tbe  said  comptmy  ah*]l  have  no  right  oi  Mithorlt;  to  imie  any 
bonds  pursnutt  to  the  terma  of  guch  mortgage,  except  as  herein  or 
hereafter  authoriied  b;  the  Commisaion.  The  order  authorizes  the 
ioauance  of  9776,000  face  value  of  the  said  refunding  mortgage  bonds 
under  said  mortgage,  to  be  diipoaed  of  at  not  lesa  than  par,  and  ipeeifle- 
allf  sets  forth  the  purposea  (or  wfaidi  the  proceeds  of  such  bond  sale  shall 

Petition  filed  July  8,  1918. 

Report  of  division  of  capitalization  dated  July  30,  1918. 

By  the  Comuissioit. —  Now,  therefore,  upon  the  fore^ing 
record,  ordered  as  follows : 

1.  That  the  Syracuse  and  Suhurban  Railroad  Company  is 
hereby  authorized  to  executfi  and  deliver  to  the  Fidelity  Trust 
Company,  as  trustee,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Pennsylvania,  a  certain  indenture, 
deed  of  trust  or  mortgage  upon  all  its  plant  and  property  to 
secure  an  issue  of  first  refunding  mortgage  fifty-year  gold  bonds, 
to  the  aggregate  amount  of  $1,000,000  face  value,  bearing  interest 
at  the  rate  of  5  per  cent  per  annum,  a  copy  of  which  indenture 
has  been  filed  with  the  Commission  herein,  and  that  the  form  so 
filed  is  hereby  approved;  provided  that  said  company  shall  have 
no  right  or  authority  to  issue  any  bonds  pursuant  to  the  terms  of 
said  mortgage  except  as  herein  or  hereafter  authorized  by  the 
Commission. 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  CommisBion  a  copy 
thereof  in  the  form  in  which  it  was  executed  and  delivered 
together  with  an  affidavit  by  the  president  or  other  executive 
officer  of  the  company  stating  that  the  indenture  as  executed  and 
delivered  is  the  same  as  that  herein  approved  by  the  Commission, 
and  no  bonds  secured  thereby  shall  be  issued  or  sold  until  the 
provisions  of  this  clause  have  been  complied  with. 

3.  That  the  Syracuse  and  Suburban  Railroad  Company  is 
hereby  authorized  to  issue  $775,000  face  value  of  its  5  per  cent 
fifty-year  first  refunding  mortgage  gold  bonds  under  the  afore- 
said mortgage,  and  to  dispose  of  such  bonds  at  not  less  than  their 
face  value. 
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4,  That  said  bonds  or  their  proceeds,  which  shall  not  be  leae 
than  $775,000,  Bhall  be  nsed  solely  and  exclusively  for  the  follow- 
ing purposes : 

(a)  To  refund  or  retire  at  or  before  maturity  and/or 
acquiring  by  even  exchange  or  purchase: 

(1)  5  per  cent  first  mortgage  bonds 
dated  August  2,  1897,  which  mature 
August  2,  1921,  in  the  face  amount 

of WOO.OOO 

(2)  5  per  cent  first  consolidated 
mortgage  gold  bonds  dated  April  1, 
1903,  which  mature  April  1,  1953,  in 

the  face  amount  of 150,000 

$550,000  00 

(b)  To  discharge  bills  payable 96,573  50 

(c)  To  discharge  accounts  payable 24,489  71 

(d)  To  defray  the  cost  of  construction,  exten- 
sion and  improvement  of  facilities  as  follows : 

Paving  East  Glenesee  street,  Syra- 
cuse           $16,900 

Paving  village  of  Fayetteville 7,725 

Bridges  in  Fayetteville 4,000 

Ballast  on  roadbed  not  now  bal- 
lasted    12,000 

Additions  and  betterments:  1  new 
passenger  car 9,400 

50,025  00 

(e)  Working  capital 20,161  79 

(f)  To  be  held  as  a  treasury  asset  of  the  com- 
pany until  a  further  order  shall  have  been  received 
from  this  Commission  specifically  authorizing  the 

use  thereof 33,750  00 


$775,000  00 


1  so  far  as  the  same  may  be  applicable  provided : 
(1)   That  the  proceeds  of  such  bonds  shall  be  applied  toward 
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the  cost  of  new  constmction  summarized  in  gnbdiviaion  (d) 
hereof  only  in  bo  far  as  such  new  construction  is  a  real  increase 
in  the  fixed  capital  &b  defined  by  the  uniform  system  of  accounts 
for  street  railroad  corporations. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction  unless 
such  engineering  serricea  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employees  of  the  corporation,  or,  in 
a  proper  case,  where  such  services  may  have  been  rendered  by 
certain  of  such  officers  or  employees  under  an  express  assignment 
to  such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  herein  contained,  a  earn,  less  than  the 
amounts  set  opposite  thereto,  no  portion  of  the  proceeds  realized 
from  the  sale  of  such  bonds  over  the  actual  costs  thereof  shall  be 
used  for  any  purpose  without  the  further  order  of  this  Commis- 
sion. 

(4)  That  the  unit  prices  contained  in  sections  4  and  5,  page  5, 
of  the  petition  are  not  intended  to  be  and  must  not  be  construed 
by  the  petitioner  as  having  been  determined  upon  by  the  Com- 
mission as  the  actual  cost  of  the  property  and  work  to  be  acquired 
and  done  and  thus  properly  chargeable  to  fixed  capital,  hut  are 
intended  and  shall  be  construed  only  to  be  a  present  estimate  of 
the  probable  coat  of  such  property  and  work,  the  actual  costs  of 
which  must  be  accounted  for  in  the  manner  defined  iy  the  Com- 
mission's unifonu  system  of  accounts  for  street  railroad  corpora- 
tions. 

(5)  That  the  working  capital  herein  allowed  shall  not  be  dis- 
bursed for  purposes  properly  chargeable  to  income,  but  shall  be 
retained  to  enable  the  company  to  carry  its  accounts  receivable 
and  to  provide  a  sufficient  amount  of  materials  and  supplies  to 
economically  transact  its  business. 

6.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Syracuse  and  Sub- 
urban Railroad  Company  unless  any  such  pledge  or  hypothecs 
tion  shall  have  been  expressly  approved  and  authorized  by  this 
CommisBion. 
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6.  That  the  Syr&cuae  and  Subarbaa  Railroad  Company  shall 
for  each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  snch 
period  a  verified  report  which  shall  show : 

(a)  What  bonds  have  been  sold  or  exchanged  during  such 
period. 

(b)  The  date  of  such  sales  or  exchanges. 

(c)  To  or  with  whom  such  bonds  were  sold  or  exchanged. 

(d)  What  proceeds  were  realized  from  such  sales. 

(e)  Any  other  terms  and  conditions  of  such  transactions. 

(f )  With  respect  to  subdivisions  (b)  and  (c)  of  ordering  clause 
4  of  this  order  there  shall  be  shown  in  detail  the  amount  of  the 
proceeds  of  the  bonds  herein  authorized  which  has  been  expended 
for  each  of  the  purposes  specified  therein. 

(g)  With  respect  to  subdivision  (4)  of  ordering  clause  4  of 
this  order  there  shall  be  shown: 

(1)  In  detail  the  amount  of  the  proceeds  of  the  bonds  herein 
authorized  which  has  been  expended  daring  such  period  for  each 
of  the  purposes  set  forth  therein,  and  the  account  or  accounts 
under  the  uniform  Eastern  of  accounts  for  street  railroad  corpora- 
tions to  which  the  expenditures  for  such  purposes  have  been 
charged,  giving  all  details  of  any  credits  to  fi^ed  capital  in  con- 
nection with  such  expenditures. 

(2)  A  Bnmmary  of  the  expenditures  for  each  of  such  purposes 
daring  the  period  covered  by  the  report 

(3)  A  summary  by  the  prescribed  accounts  showing  the 
expenditure  daring  such  period. 

(h)  With  respect  to  Bubdivision  (e)  of  ordering  clause  No.  6 
of  this  order  there  shall  be  shown  the  amount  of  bond  proceeds 
used  therefor  during  such  period. 

In  reporting  under  subdivisions  (2)  and  (3)  of  section  (g)  of 
this  clause  there  shall  be  further  shown  the  expenditures  of  the 
proceeds  of  the  bonds  herein  authorized  to  the  beginning  of  the 
period  reported  upon  and  a  total  showing  such  expenditures  to 
the  end  of  the  period,  together  with  a  statement  of  the  balances 
in  the  fixed  capital  accounts  as  of  the  beginning  and  ending  of 
sucb  period. 

STAn  Dkpt,  iHmt.— Vol.  17        S4 
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Such  reports  ahall  continne  to  be  filed  nntil  all  of  said  bonda 
shall  have  been  sold  or  exchanged  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  daring  any 
period  no  bonds  were  sold  or  proceeds  expended,  the  report  shall 
set  forth  such  fact. 

7.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  examination  which  is  to  be  made  of 
the  books,  accounts  and  property  of  the  petitioner  shall  have  been 
concluded  and  the  corrections,  if  any,  which  1^  reason  of  such 
examination  this  Commission  shall  determine  to  be  proper  and 
necessary  have  been  made,  accepted  by  the  corporation  and 
entered  in  the  accounts  of  said  company  to  the  satisfaction  of  the 
Commission ;  and  this  order  is  expressly  conditioned  upon 
acceptance  by  the  corporation  of  any  snch  determination  by  the 
Commission  and  the  compliance  with  any  subsequent  direction  or 
order  of  the  Commission  in  the  premises. 

8.  That  the  authority  contained  in  this  order  to  issue  bonda 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
bonds  issued  pursuant  hereto  and  that  within  thirty  days  of  the 
service  hereof  the  company  shall  advise  the  Commission  whether 
or  not  it  accepts  the  same  with  all  its  terms  and  conditions,  and 
such  order  shall  be  of  no  force  or  effect  until  such  acceptance 
has  been  filed. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purpose* 
described  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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Petition  of  Uhitbd  Tbaction  Company  unSer  Section  49,  Pub- 
lic Service  Commissions  Law,  for  Permission  to  Increase 
Paasenger  Paiee 

Ciiae  No.  6098 

In  the  Matter  of  a  Schedule  of  Paasenger  Fares  Filed  by  the 
Uhttbd  Teaction  Company  with  this  CommiaBion  May 
2,  1918 

Case  ^o.  6444 

In  the  Matter  of  the  Complaint  of  Johs  H.  MoIhttiuBj  Indi- 
vidnally  and  as  Mayor  of  and  on  Behalf  of  the  Residents  of  the 
City  ,of  Kenasselaer,  against  United  Traction  Company  as  to 
Proposed  Six-cent  Fare  Between  Beneselaer  and  Albany  with 
no  Transfer  in  Albany 

Case  Ko.  6462 

{FoUie  Sraviee  ContmiHion,  Second  District,  August  13,  1918) 

EStct  of  Lain  of  igoj,  diaptar  35a,  known  h  the  Bunei  Law,  in  controDiiiK 
latM  of  Btieet  eir  fam  in  the  city  of  BeniselABr  and  between  tlut  dtj 
and  the  dty  of  Albany. 

A  coiporatloB  entitled  to  a  fair  tetnrn  on  tlie  ralne  of  ita  property' naed  and 
nufnl  in  tlie  public  Mrrice  — this  is  tbe  ba^  of  latea  even  when  a 
■insle  corporation  operatei  in  two  distinct  cotmnnDitlei  tbroUKh  merger  of 
prerionsly  ezlatln£  local  Unee — a  difference  in  rates  between  inch  cotn- 
mnnitiea  not  jnitified. 

ClimnstaBcea  abowlnf  that  the  petltioiiinf  company  Is  not  w"*'"!  and  can* 
not  earn  at  present  rates  an  adequate  tetntn  on  the  value  of  ita  property 
need  in  the  public  service. 

Where  the  case  presents  an  emertencr  an  actual  appraisal  of  tke  property  of 
tbe  company  need  not  be  awaited  in  flxinK  rates. 

A  froup  of  communities  may  be  talcen  to  constitute  a  alngle  fare  sone  under 
certain  drcumstances  under  the  rule  of  eectioii  181  of  the  Railroad  Law 
—  application  of  this  rule  to  the  cities  of  Albany,  Benaselaer  and  Troy. 

InternibaB  rate  between  the  Troy  and  Albany  lones. 

The  ao-called  Barnes  Act  (Laws  of  1005,  cbsp.  35S)  flxing  a'  rate  of 
■treet  car  fore  in  tbe  city  of  Reneseloer,  and  between  the  citiea  of 
Benaselaer  and  Albsny,  superseded  rates  prerionsl;  fixed  bj  fioncliise  and 
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MDtnct  by  tb«  citr  of  Rensselaer  md  tta  predeceMor,  the  Tillage  of 
OreenbiiBh.  The  statutor;  rate  so  fixed  nu;  be  superseded  by  the  Com- 
mission by  virtue  of  sectioD  49,  aubdiviuon  1,  of  the  Public  Service 
Commissiuni  Law  if  the  facts  so  demsiid. 

What  ft  corporation  is  entitled  to  in  the  way  of  retara  ii  not  neces- 
■kril;  enough  to  pay  dividends  or  eren  to  pay  interest.  It  ia  entitled  to 
a  fair  return  on  the  value  of  the  property  used  and  useful  in  Uie  public 
service^  If  a  street  railroad  corporation  operates  in  two  communitieB  aa 
a  result  of  merger,  consolidation,  or  reorganization  of  previoosly  existing 
local  linea  in  each  community  the  fact  that  there  are  underljing  bonds  of 
the  original  corporationa  greater  in  one  community  than  in.  the  other 
does  not  justify  in  itself  a  difference  in  rates.  The  question  la  aa  to  the 
value  of  the  property  and  not  as  to  the  roanoer  in  which  money  for  ita 
acquiBition  was  procured.  The  alfaira  of  the  United  Traction  Company 
operating  a  street  railroad  system  in  the  cities  of  Albany,  Bensselaer, 
Troy,  Cohoee,  and  Watervliet,  Uie  village  of  Green  Island,  and  the  town 
of  Colonie  examined,  and  they  were  held  to  show  that  the  oorporat4an  ia 
not  earning  and  can  not,  under  existing  conditions,  earn  at  present  ratea 
of  tare  an  adequate  return  on  the  value  of  ita  [M'operty  used  in  the  public 

The  case  preeenting  an  emergency,  no  actual  appraJaal  of  the  property 
of  the  company  was  undertaken.  Upon  evidence  aa  to  the  extent  of  the 
eystem  and  general  evidence  as  to  the  property  owned,  and  upon  casi- 
parisons  made  with  other  street  railroad  corporstiona  within  the  State, 
it  was  assumed  that  the  property  is  worth  at*  least  a  sum  equivalent  to 
its  funded  indebtednees  amounting  to  about  $58,000  per  mile. 

lit  estimating  a  prospective  income  account  it  was  found  that  the 
company  had  been  expending  in  recent  years  large  sums  to  meet  deferred 
maintenance,  and  had  not  been  setting  aside  an  adequate  depreciation 
reserve.  Its  proper  maintenance  charges  were  therefore  calculated  uptm 
the  average  of  such  expenses  for  eight  of  the  larger  systems  within  the 
Second  Public  Service  Commiesion's  district,  the  condition!  of  irtkich 
were  deemed  fairly  oonparahle.  An  allowance  was  made  for  a  deprecia- 
tion reserve  equal  to  the  minimum  advised  by  the  Commission  for  general 

The  communities  involved,  with  the  exception  of  the  citiea  of  Albany 
and  Benaeelaer,  while  politically  independent,  are  contiguous  and  con- 
stitute, industrially  and  socially,  a  single  community,  and  the  travel 
is  very  largely  from  one  to  another,  ^hile  section  181  of  the  Bailroad 
Law  makes  the  municipality  the  unit  for  rate  purposes  it  was  impoasible 
exactly  to  apportion  expenses  among  the  several  communities,  but  it  was 
evident  that  conditions  did  not  vary  materislly  and  that  none  taken 
alone  would  show  an  adequate  return.  Therefore,  this  group  of  com- 
munities was  taken  to  constitute  a  single  fare  zone  with  a  uniform  rate 
of  six  cents  throughout  with  transfer  privilege. 

The  cities  of  Albany  and  Renaeelaer  are  likewise  situated  and  a  single 
rate  of  aix  centa  was  provided  for  including  both  those  citiea  witli  lika 
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tranifer  privilt^ea.  While  Uie  operation  in  Um  AJbuif-Kenaeelaer  n>m 
luu  evidentlj  been  leae  UDprodtable  then  thmt  in  the  Troy  Eone  it  waa 
found  that  there  is  no  such  difference  ae  to  warrant  a  difTerence  in  rates. 
On  the  interurban  line  between  Troy  and  Albanj  eone  a.  through  rate 
of  twelve  centa  wax  authari^ed  with  transfer  privileges  to  local  linea  in 

H.  T.  Newcomb  and  John  £.  MacLean,  for  the  company. 

James  R.  Watt,  mayor,  and  Arthur  L.  Andrews,  corporation 
counsel,  for  the  city  of  Albany. 

Edmund  N,  Huyck,  president,  Edward  T.  Coffin,  secretary, 
William  E.  WooUard  and  Peter  G-.  Ten  Eyck,  for  Albany 
Chamber  of  Commerce. 

W.  E.  Drislane,  in  person. 

Cornelius  F.  Bums,  mayor,  Thomas  H,  Guy,  corporation 
counsel,  and  John  F.  Judge,  assistant  corporation  counsel,  for 
the  cily  of  Troy. 

John  J.  Ryan,  acting  president,  and  E.  L.  McColgin,  secretary, 
for  Troy  Chamber  of  Commerce. 

John  T.  Starkweattier,  for  Troy  Development  Corporation. 

James  F.  Brearton  in  person  and  Owen  D.  Connolly  in  person. 

Ernest  X<.  Boothby,  corporation  counsel,  for  city  of  Rensselaer. 

John  J.  Sullivan,  president,  for  Rensselaer  Board  of  Trade. 

L.  D.  C.  Woodward,  president,  for  Rensselaer  Chamber  of 


William  B.  Alstein,  Chester  Moore  and  John  W.  Kenny,  in 
person. 
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Edwin  W.  Joelin,  mayor,  and  Chester  Wood,  corporation  eoaa- 
■el,  for  the  city  of  Waterrliet 

M.  J.  Foley,  mayor,  and  D.  S.  Dawson,  corporation  counsel, 
for  the  ci^  of  Coboes. 

John  T.  Gorman,  in  peraon. 

Frank  H.  Deal,  attorney  for  the  village  of  Oreen  Island. 

8.  N.  Hntchinaon,  president,  for  Chamber  of  Commerce,  Green 
Island. 

William  A.  Mellen,  assistant  manager  transportation  division, 
Bareaa  Industrial  Housing  and  Transportation,  Washington, 
D.  C. 

R  J.  Lemmon,  for  Federal  Housing  Department  at  the 
Watervliot  Arsenal 

W.  A.  McOlatchy,  Watervliet  Arsenal,  for  United  States 
Government. 

Ibviitb,  Commissioner. —  The  first  of  these  casea  is  a  complaint 
under  section  49  of  the  Public  Service  Commissions  Law,  wherein 
the  United  Traction  Company  allocs  that  its  revenues  are 
insufficient  to  yield  a  fair  return  on  the  value  of  its  property 
used  in  the  public  service  and  asks  in  effect  that  the  rate  be  fixed  at 
six  cents  wherever  the  charge  is  now  five  cents  with  a  certain 
additional  request  for  charges  for  transfers  and  double  fares 
between  12  midnight  and  5  a.  h.  These  additional  re<)uest8  were 
abandoned  upon  the  hearing.  The  second  case  resulted  from  the 
filing,  while  the  first  application  was  pending,  of  tariffs  creating 
in  effect  a  zone  system,  and  establishing  additional  fares  to  pas- 
sengers riding  from  one  municipality  to  another.  These  tariffs 
are  under  suspension  by  the  Commission  pending  an  investigation 
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of  the  entire  matter.  The  third  case  ib  a  complaint  of  the  mayor 
of  the  city  of  BensBelaer  against  a  proposed  six-cent  rate  between 
the  cities  of  KensBelaer  nnd  Albany  without  transfers.  The  filing 
of  the  tariffs  establishing  a  zone  system  it  is  understood  was  dne  to 
the  decision  of  the  Court  of  Appeals  in  Matter  of  Qainby  v.  Pub- 
lic Service  Commisaton,  223  N.  Y.  244,  holding  in  effect  that  the 
Legislature  has  not  delegated  to  the  Public  Service  Commission, 
Second  District,  authority  to  establish  or  permit  rates  for  a 
street  railroad  beyond  those  £xed  as  conditiouB  of  the  consent  of 
municipal  authorities  to  the  construction  and  operation  of  the 
railroad  in  the  streets  of  the  municipality.  Such  restrictions  were 
imposed  by  some  of  the  mnnicipalities  concerned.  Th^  have 
now  been  removed  so  far  as  the  purposes  of  the  present  case  are 
concerned  by  action  of  the  municipal  aathorities,  except  perhaps 
in  the  case  of  the  city  of  Benseelaer.  It  is  said  that  there  were 
certain  franchises  granted  by  the  village  of  Greenbuah,  later  incor- 
porated into  the  present  city,  and  by  the  city  itself  to  the  United 
Traction  Company  or  its  predecessors,  and  containing  certain  rate 
restrictions.  One  at  least  of  these  is  not  in  conflict  with  the  tariffs 
now  proposed.  It  is  not  necessary  to  examine  these  particularly, 
and  in  fact  we  probably  have  not  all  of  them  before  us.  The  so- 
called  Barnes  Act,  Laws  of  1905,  chapter  358,  was  later  than  these 
franchises  and  undertook  to  fix  the  rate  of  fare  in  Rensselaer,  and 
between  Rensselaer  and  Albany.  This  statute  is  referred  to  in 
the  following  paragraph.  In  People  v.  Public  Service  Commis- 
sion, 143  App.  Div.  769,  the  Appellate  Division  in  effect  held  that 
the  police  power  of  the  Legislature  in  such  matters  is  superior 
to  and  supersedes  such  municipal  action.  The  city  of  Rensselaer, 
in  the  pending  case  about  to  be  stated,  seems  to  assume  that  the 
Barnes  Act  supersedes  the  franchise  restrictions,  and  counsel  for 
the  United  Traction  Company  takes  the  same  position.  In  this 
view  the  Commission  concurs.  The  Commission  is  therefore  per- 
mitted to  proceed  under  the  general  provisions  of  law  with  the 
original  case,  and  in  view  of  the  conclusion  reached  on  the  appli- 
cation to  charge  aix  cents  where  five  cents  has  heretofore  been  the 
rate,  it  is  unnecessary  to  consider  the  tariffs  under  suspensicm,  and 
an  order  will  be  made  directing  their  cancellation. 
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The  complaint  of  the  mayor  of  Rensselaer  was  based  upon  the 
theory  that  the  Barnes  Law  of  1905,  chapter  858,  restricts  the 
rate  of  fare  to  five  cents  with  transfer  privil^es  for  a  continuouB 
ride  in  and  between  the  cities  of  Albany  and  Benaselaer.  This 
was  long  ago  the  subject  of  a  complaint  before  the  Commission 
(Case  No.  619),  decided  November,  1910,  the  Commission  holding 
that  the  fiTe'<!ent  rate  with  transfers  was  the  lawful  rate.  This 
decision  was  confirmed  bjr  the  Appellate  Division  (143  App.  Div. 
769)  and  affirmed  by  the  Court  of  Appeals  (202  N.  Y.  647).  In 
denying  the  application  for  rehearing  the  Commission  stated  that 
if  the  rate  of  five  cents  in  time  proved  unprofitable  application 
might  be  made  for  an  inereaaa  The  Quinby  case  holds  that  under 
proper  conditions  the  Commission  has  such  authorily  to  supersede 
statutory  rates.  This  relegates  the  question  as  to  the  sufficiency 
of  the  five-cent  fare  to  the  eonsideration  of  the  general  case  first 
above  named,  and  the  company's  action  in  proposing  to  continue 
to  permit  transfers  eliminates  the  objection  based  on  the  previous 
proposal  to  withhold  them. 

The  affairs  of  the  United  Traction  Company  have  been  so  often 
before  the  Commission  that  it  seems  supererogatory  to  enter  upon 
any  particular  description  of  its  history  and  operations.  Matter  of 
United  Traction  Company's  Proposed  New  Passenger  Fares  & 
Charges,  etc  (Case  No.  5363),  decided  June  26,  1916,  9  St. 
Dept  Rep.  115;  Matter  of  United  Traction  Company's  Proposed 
New  Passenger  Fares  &  Charges,  etc  (Case  No.  5772),  decided 
February  20, 1917, 12  id.  222,  and  several  prior  orders.  However, 
in  order  that  this  opinion  may  be  reasonably  complete  within  itself 
it  should  be  stated  that  the  United  Traction  Company,  like  many 
other  similar  systems,  is  the  result  of  reorganizations,  mergers 
and  consolidations  by  which  a  group  of  street  railroads  in  what 
is  commonly  called  the  Capitol  district  was  brought  together  under 
this  corporation  which  now  operates  the  street  railroad  system  in 
the  cities  of  Albany,  Rensselaer,  Troy,  Cohoes  and  Watervliet, 
the  villages  of  Green  Island  and  Waterford,  and  the  town  of 
Colonic  It  is  and  has  been  for  some  time  operated  in  practically 
three  divisions,     One  embraces  the  local  lines  in  the  cities  of 
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Albany  and  RertBselaer.  This  will  be  styled  tbe  Albany  division. 
Another  embraces  the  cities  of  Troy,  Cohoea  and  Watorvliet,  the 
villages  of  Green  Island  and  Waterford,  and  a  part  of  the  town 
of  Colonie.  This  will  be  called  the  Troy  divisioiL  The  third 
is  an  interurban  line  extending  from  the  Plaza  in  the  city  of 
Albany  with  a  loop  crossing  the  Congress  street  and  Green  Island 
bridges,  and  so  reaching  the  city  of  Troy,  and  another  line 
operating  chiefly  over  tbe  same  tracks  from  the  Plaza  in  Albany 
to  the  city  of  Cfthoes.  This  will  be  called  the  interurban  line."  The 
rate  in  the  Albany  division  has  been  five  cents  with  transfers;  the 
rate  in  the  Troy  division  five  cents  with  transfers ;  the  interurban 
rate  Albany-Troy,  Albany-Cohoea  has  been  ten  cents  and  since 
1916  withont  transfer  privileges  on  either  of  the  other  divisions. 
Local  cars  have,  however,  operated  from  Troy  and  from  Albany 
to  points  intermediate  at  a  single  rate  of  five  cents  without  trans- 
fers between  these  two  semi-urban  and  aemi-interurban  lines. 
What  is  now  sought  is  to  install  a  tariff  of  six  cents  in  the  Albany 
division  with  transfer  privileges,  six  cents  in  the  Troy  division 
with  transfers  privileges,  and  six  cents  on  each  part  of  the  intei> 
urban  lines,  thus  making  the  interurban  Albany- Troy,  Albai^- 
Cohoes  rate  twelve  cents  with  transfers  at  either  end. 

Incidentally  it  may  be  here  stated  that  pending  the  proceedings 
an  application  came  from  federal  officials  for  special  consideration 
in  the  matter  of  rates  on  behalf  of  employees  of  tbe  Watervliet 
arsenal  who  might  live  in  Albany.  This  application  was  with- 
drawn, the  oflScials  stating  that  they  would  be  satisfied  with  the 
proposed  twelve-cent  rate  with  transfera 

At  the  hearing  the  attitude  generally  of  the  municipalities 
concerned  was  that  they  were  willing  to  submit  the  matter  to  the 
Commission's  investigation  and  to  accept  the  proposed  increases 
in  rates  if  the  Commission  should  find  them  justified.  The  city 
of  Albany  and  its  Chamber  of  Commerce  appeared,  and  particu- 
larly on  the  part  of  the  Chamber  of  Commerce,  there  was 
strenuous  opposition  based  upon  essentially  four  considerations: 

1.  It  was  alleged  that  there  is  a  general  over-capitalization  of 
the  United  Traction  Company, 
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2.  It  was  alleged  that  by  reason  of  its  purchase  of  the  Hudson 
Valley  Bailway-  Company  eecuritiea  the  traction  company  has 
become  burdened  with  a  large  charge  which  should  not  be  reflected 
in  rates  charged  passengers  on  its  own  lines.  The  circnmatancea 
of  this  purchase  were  stnted  by  Commissioner  Carr  in  his  opinion 
in  ^Matter  of  United  Traction  Company's  Proposed  New  Pas- 
senger Fares  &  Charges,  etc.  (Case  No.  5772),  decided  February 
30,  1917, 12  St.  Dept.  Rep.  222. 

3.  That  the  Albany  system  is  in  itself  profitable  and  would  still 
be  so  at  the  five-cent  fare  if  its  operations  were  not  loaded  with 
the  operations  in  the  Troy  division. 

4.  That  the  original  company  or  companies  operating  in  Trc^ 
iaaued  bonds  which  are  now  underlying  securities  of  the  traction 
company  to  such  an  extent  that  they  should  be  cared  for  by  the 
Troy  patrons  and  not  by  the  Albany  patrons  of  the  road- 

As  to  the  charge  of  over-capitalization  it  seems  impossible  to 
state  80  plainly  or  to  reiterate  so  frequently  the  position  of  this 
and  other  Commissions  that  the  public  is  not  or  can  not  be  con- 
fosed  and  misled  by  charges  that  unduly  high  rates  are  permit- 
ted in  order  to  pay  interest  and  dividends  on  what  is  commonly 
known  as  "  watered  securities."  What  a  corporation  is  entitled 
to  is  not  necessarily  sufficient  return  to  pay  dividends  or  even  to 
pay  interest  It  is  entitled  to  a  fair  return  on  the  value  of  its 
property  used  and  useful  in  the  public  service.  Smyth  v.  Ames, 
169  0.  S.  466.  In  the  circnrastances  of  this  case  it  is  unnecessary 
for  the  Commission  to  make  an  actual  appraisal  of  the  property, 
for  the  determination  has  been  made  upon  such  lines  that,  allowing 
most  liberally  for  any  over-capitalization  that  may  exist,  the 
above  principle  can  be  applied.  The  capitalization  is  iised  only 
after  extreme  pruning,  and  incidentally  only  in  order  to  reach  a 
valuation  basis  of  which  no  one  except  perhaps  the  company  may 
complain. 

As  to  the  Hudson  Valley  purchase,  whatever  might  in  an 
appropriate  case  be  said  as  to  its  wisdom  or  even  its  ethical  aspects 
haa  no  bearing  on  the  determination  of  this  case.  The  purchase 
was  made  1^  en  issue  of  $7,500,000  of  stock  of  the  traction  eom- 
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pany,  but  DO  bonds  were  iaeued  foi  that  purpose  and  no  interest 
charge  was  created.  In  what  followe  it  will  be  seen  that  this  whole 
issue  of  stock  is  eliminated  in  an  effort  to  get  a  minimum  valu- 
ation of  the  traction  company's  proper^.  Bonds  of  the  Hudson 
Valley  acquired  by  the  traction  company  yielded  in  1917  intereart 
amounting  to  $105,600.  As  against  this  there  appear  to  have 
been  advances  made  by  the  Delaware  and  Hudson  Company,  owner 
of  the  atock  of  the  United  Traction  Company,  part  of  which  wwe 
undoubtedly  in  behalf  of  the  Hudson  Valley  Company,  but  their 
total  amount  is  such  that  the  burden  is  much  less  than  the  revenae 
provided  from  the  Hudson  Valley  bonds.  The  United  Traction 
Cwnpany  ia  not  now  and  has  not  for  several  yeara  been  paying 
dividends.  It  is  not  possible  that  it  can  properly  pay  dividends 
under  the  proposed  six-cemt  rates.  Regardlese,  therefore,  of  the 
conditim  of  the  Hudstm  Valley  and  the  value  of  its  property 
acquired  by  die  stock  issue  referred  to,  in  the  present  circum- 
etances  for  rate  making  purposes  at  least,  the  Hudson  Valley  is 
an  asset  and  not  a  liability. 

As  to  the  underlying  bonds  on  the  Troy  system  this  feature  is 
clearly  irrelevant  to  the  present  case.  Interest  on  bonds  is  not 
an  operating  expense  but  technically  a  deduction  from  income 
which  must  be  made  before  dividends  may  be  paid.  In  other 
words,  it  is  a  return  on  invested  capital.  Proceeding  on  the 
basis  of  fixing  rates  with  a  view  to  the  value  of  the  property  and 
not  to  a  return  of  interest  and  dividends,  it  makes  no  difference 
in  fixing  rates  whether  a  road  was  built  with  th&  proceeds  of 
bonds  or  altogether  by  the  sale  of  capital  stock.  Assuming  that 
the  Albany  division  was  built  entirely  from  the  proceeds  of  stock, 
and  the  Troy  division  built  entirely  from  the  proceeds  of  bonds, 
and  that  the  coet  was  exactly  the  same  in  each  division,  and  the 
value  of  (he  property  exactly  the  same  the  different  methods  of 
securing  money  for  capital  expenditures  would  have  no  effect  on 
the  rates. 

Approaching  now  the  question  as  to  whether  there  is  a  general 
necessity  for  additional  revenue  we  find  the  resulta  from  operation 
in  the  years  named  in  the  following  table : 
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It  must  be  borne  in  mind  that  the  accompanymg  table  shows 
actual  conditions  in  previous  yeara  nnder  the  existing  or  previously 
existing  rates,  under  the  scale  of  wages  formerly  prevailing, 
and  under  commercial  conditions  where  the  cost  of  materials 
and  other  expenses,  while  gradually  increasing,  were  much  less 
than  can  be  reasonably  anticipated  for  the  remainder  of  the 
period  of  the  war. 

These  figures  are  not,  however,  conclusive.  A  comparison,  and 
such  comparisons  are  always  dangerous,  between  the  operating 
expenses  of  this  company  and  the  operating  expenses  of  other 
companies  in  the  large  cities  in  the  State,  shows  that  the  expenses 
of  the  United  Traction  Company  have  been  unusually  higK 
Previous  investigations  of  the  Commission  as  disclosed  by  the 
opinions  in  cases  already  cited  show  that  the  traction  cmn- 
pany  has  failed  until  recently  at  least  to  maintain  any  depre- 
ciation reserve  Within  the  past  few  years  it  has  been  com- 
pelled to  pay  out  unusually  large  sums  for  maintenance  of  way 
and  maintenance  of  equipment.  In  the  absence  of  reserves  to  meet 
these  expenses  the  operating  expenses  have  been  unduly  increased. 
The  principal  item  of  increased  expense  has  been  maintenance  of 
way,  and  this  is  in  large  measure  due  to  an  extensive  system  of 
street  improvements,  particularly  in  Albany,  involving  the  replac- 
ing of  old  track  and  the  laying  of  new  pavements.  In  reaching  a 
conclusion  the  Commission  has  endeavored  to  discriminate  between 
programme  expenditures  covering  routine  repairs  and  replace- 
ments which  would  ordinarily  be  borne  as  current  operating 
expenses,  and  extraordinary  expenditures  which  indicate  the  items 
which  properly  should  have  been  provided  against  by  a  deprecia- 
tion reserve.  For  maintenance  of  way  and  equipment  the  follow- 
ing figures  appear: 
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It  therefore  becomea  necessary  in  forecasting  the  future  to 
make  allowance  for  these  extraordinary  items  of  expense  for  the 
past  few  years  and  to  reduce  the  operating  expenses  accordingly. 
The  following  table  assumes  that  the  proposed  sijj-cent  fares  are  in 
effect  with  an  estimated  increase  in  operating  revenue  of  about 
(400,000.  Hueh  more  than  this  can  not  be  expected.  The 
charges  for  current  maintenance  are  made  on  the  assumption  that 
maintenance  cost  per  revenue  car-mile  will  normally  be  the  same 
as  the  average  cost  per  car-mile  of  eight  other  cities  in  this  Public 
Service  Commission  district.  This  method  is  poBsibly  severe  upon 
the  company.  The  depreciation  allowance  is  added  according  to 
the  scheme  which  the  Commission  has  recorded  itself  as  believing 
to  represent  the  minimum  rate  that  should  be  employed.  Ko 
increaw  in  general  expenses  over  1917  is  allowed.  The  transporta- 
tion e:q>ense8  are  based  upon  the  company's  estimate  and  include 
an  increase  over  old  rat^  of  pay  to  those  which  have  prevailed  for 
several  months.  A  strike  was  inaugurated  against  previously 
existing  rates  with  a  result  that  a  compromise  was  reached  whereby 
the  pay  of  motormeu  and  conductors  was  raised  to  thirty-seven 
and  one-half  cents  an  hour.  It  had  previously  been  thirty-one. 
The  CMnpany  estimates  that  this  additional  expense  will  amount  to 
(345,000  per  annum.  At  the  same  time  it  was  agreed  to  submit 
to  the  Federal  War  Labor  Board  for  arbitration  the  question  of  a 
further  increase,  and  the  Commission  is  now  informed  that  an 
award  has  been  made  Exing  forty  cents  as  the  minimum  pay.  The 
company's  estimates  have  been  checked  and  found  to  be  approxi- 
mately correct,  but  in  the  table  appended  there  is  not  included  the 
additional  $100,000  per  annum  which  will  probably  result  from 
the  latest  increa^a  In  estimating  revenue  it  has  been  assumed 
that  the  number  of  passengers  will  decrease  10  per  cent  because  of 
the  increase  in  rates.  Expense  of  maintenance  of  way  and  struc- 
tures, and  of  equipment  are  besed  on  the  expense  of  1917  and  it  is 
more  than  probable  that  actual  expense  will  show  a  decided 
increase.  In  allowing  depreciation  reserves  no  favor  is  extended 
to  the  company.  They  are  in  the  interest  of  the  public  in  order,  to 
a  certain  etxtent,  to  ensure  the  ability  of  the  company  to  make 
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proper  retirements  and  replacements,  and  so  to  maintain  its 
service.    The  amount  allowed  is  very  moderate  for  that  purpose. 

ConstructiTe  income  account  lor  United  Traction  Company, 
1918,  assuming  six-cent  fares,  and  elimination  of  deferred 
maintenance : 

1917  puMsger  rerenue 12.410,783 

Eatimikted  increau  from  aix-cent  farea 407,434 

Other   operating   revenue,    1917 48,  OU 

EHtimated  operating  revenue  witli  aiz-eent  fares 92.866,282 

HaiDtenaace  of  way  and  atructurea  tm  baaia  of 
average  cost  per  car-mile  to  eight  other  city 
traction  companies  in  1917 9177, 2IS 

Depreciatioa  of  way  and  structures  at  approxi- 
mately 2  per  cent  of  eost 100.735 

Uaiotenanca  of  equii«n«Dt  od  basis  of  average 
cost  per  revenue  car-mile  to  eight  other  city 
traction  companies  in   1617   203,613 

Depreciation  of  equipment  at  approximately 
2  per  cent  of  cost 64. 888 

Traffic,  1017    1.447 

Transportation,  company's  estimate  tor  1018  <m 

baeiB  on  first  five  months'  actual 1,274,270 

General,   1917 251 ,  489 

Estimated   operating   expenses (2,072,634 

Taxes,   company's  estimate  for   1018 105,000 

2,267.634 

Operating   income,   estimated    9S98,048 

Return  on  capital  other  than  divid^idB: 

Bents,    1917    8111,102 

AmoTtiiatlon  of  landed   capital,  1917 1.306 

Interest  on  funded  debt 314,620 

Interest  on  floating  debt,  estimated 14,222 

441.340 

Balance    $157,308 


In  order  to  reach  an  appraisal  much  time  and  a  large  expendi- 
ture of  money  would  be  required.  The  company  ia  confronted 
with  a  real  emergency  as  disclosed  by  the  foregoing  statements. 

The  company  has  about  one  hundred  and  twelve  miles  of  track, 
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a  portion  of  which  is  operated  under  lease,  but  the  entire  burden 
of  maintenance  rests  upon  this  company,  and  except  nominally 
this  company  is  the  real  owner.  All  except  about  ten  miles  is  on 
paved  streets.  The  company  has  rolling  stock  reasonably  com- 
mensurate with  such  an  extensive  system.  It  has  a  power  house, 
substatioDS,  and  other  power  equipment,  an  office  building,  and 
car  bams.  Its  balance  sheet  as  of  December  1,  1917,  shows  total 
fixed  capita]  $11,750,132.69  with  construction  work  in  progress 
$414,499.88.  It  has  outstanding  $6,500,000  of  bonds  none  of 
which  as  above  stated  was  issued  on  account  of  the  Hudson  Valley. 
This  funded  debt  amounts  to  about  $58,000  per  mile  of  track. 
A  comparison  of  this  and  other  items  with  the  average  of  all 
electric  railroads  in  tho  Second  Public  Service  Commission's 
district  follows: 


VmiBKiDmn 

9k.c« 

TlXID  ClFtlU. 
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1917 

191B 

...7 

1018 

leiT 
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UniUd  Treetioo  Compui/.  ,  . . 

•u.aoo 

«7,300 

139,900 

1S;S8 

•83.800 

t84,«ao 

104. 700 

It  will  be  seen  that  the  funded  debt  of  the  United  Traction  Com- 
pany is  somewhat  above  the  average  but  the  average  given  includes 
both  urban  and  interurban  lines,  roads  on  unpaved  highways,  and 
roads  of  light  equipment  and  light  construction.  The  average  of 
&xed  capital  per  track-mile  is  much  higher  than  the  funded  debt 
per  track-mile  of  the  United  Traction  Company.  The  ratio  of 
the  funded  debt  to  the  fixed  capital  accounts  is  not  very  different 
between  the  United  Traction  Company  and  the  average  of  other 
roads.  Corresponding  figures  for  four  of  the  larger  systems  in  the 
State  which  might  he  deemed  comparable,  are  as  follows : 
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In  these  cases  the  mileage  is  taken  by  including  leased  lines 
and  excluding  the  mileage  operated  over  lines  of  other  companies 
through  trackage  contracts,  the  lines  being  in  no  sense  the  prop- 
erty of  the  operating  company.  The  inference  is  very  strong  that 
the  road  is  worth  at  leaat  its  funded  debt  It  may  be  worth  much 
more.  It  seems  safe  to  assume  that  it  is  entitled  to  earn  interest 
on  an  amount  equal  to  its  funded  debt  and  other  fixed  charges.  In 
the  estimate  given  above  which  certainly  holds  out  as  much  hope 
to  the  company  as  it  can  dare  to  expect  to  be  realized,  there  is 
left  only  a  balance  of  $157,308  after  paying  operating  expenses 
and  these  fixed  charges.  When  allowance  is  made  of  $100,000 
to  meet  the  most  recent  increase  in  wages  the  eetimate  affords  only 
about  $57,000  as  a  cushion  to  meet  any  errors  in  the  estimate. 
Taking  $500,000  as  the  probable  operating  income  this  Would 
yield  a  return  of  only  7^4  per  cent  on  the  value  of  the  road  assum- 
ing the  funded  debt  to  represent  that  value.  This  would  not  be 
more  than  a  fair  return  if  the  sum  estimated  should  be  taken  as 
the  actual  value.  We  are  not  in  fact  fixing  $6,500,000  as  the 
actual  value  of  the  road,  but  merely  as  the  irreducible  minimum 
for  the  purpose  of  this  case  alone.  If  we  had  the  actual  value  it 
would  probably  show  that  the  possible  income  will  yield  much  less 
than  a  fair  return. 

It  is  perfectly  evident  that,  with  the  present  revenues  and  the 
existing  and  coming  expenses,  there  will  be  no  return  at  all,  and 
that  the  company  would  be  facing  inevitable  bankruptcy. 

Having  reached  the  conclusion  that  the  company  is  entitled  to 
relief  in  the  way  of  increased  revenues  we  must  ascertain  whether 
the  method  proposed  of  effecting  the  increase  is  just  and  reason- 
able. The  Troy  zone,  while  it  is  a  group  oi  politically  separated 
municipalities,  is  compact  and  might  for  most  purposes  except 
those  of  govBmment  be  treated  as  one  oMnmunity.  In  fact  the 
industrial  and  social,  using  the  latter  term  in  its  broader  as  well 
as  its  narrower  sense,  interests  of  those  municipalities  blend 
together  to  a  large  extent.  Indeed  the  cities  of  Troy  and  Water- 
vliet  and  the  village  of  Green  Island,  in  adopting  the  reeolutiraiB 
waiving   the   fare    reetrictions    in    their    respective   franchises, 
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have  inBiated  that  a  common  rate  should  be  adopted  in  the 
group  constituting  the  Troy  zone.  What  ia  said  of  the  Tn^ 
zone  applies  also  to  the  cities  of  Albany  and  Rensselaer,  but 
perhaps  not  to  the  same  extent.  We  must  remember,  however, 
that  section  181  of  the  Railroad  Law  makes  the  municipality 
the  unit,  and  we  can  not  relieve  the  company  from  the  operation 
of  this  section  without  finding  that  in  the  particular  munici- 
pality affected  the  ino<»ne  is  insufficient  to  yield  an  adequate 
return.  The  operating  expenses  have  not  been  segr^ated  by 
municipalities.  The  uniform  system  of  accounts  has  not  required 
that  they  should  be  so  s^regated  and  a  complete  segregation, 
except  as  many  items  of  expense  mi^t  be  roughly  and  inexactly 
apportioned,  is  impossible  The  travel  in  the  Troy  zone  is  so 
largely  from  one  municipality  to  the  other  that  it  may  be  safely 
assumed  that  the  same  conditions  apply  substantially  in  each. 
It  has  not  been  claimed  as  to  this  zone  that  there  is  any  substantial 
difference  in  operating  results  as  between  the  different  munici- 
palities. It  must  be  inferred  that  the  inadequacy  of  return  bo  far 
as  it  is  applicable  to  this  zone  distributes  itself  fairly  evenly 
among  the  municipalities  composing  it.  Certainly  there  is  no 
ground  for  any  inference  that  the  company  operating  in  any  single 
one  of  those  municipalities  could  operate  at  a  profit  at  present 
fares. 

It  is  urged,  however,  that  Albany  stands  on  a  different  footing, 
and  that  the  Albany  operation  taken  by  itself  would  show  a 
reasonable  profit  under  existing  rates.  Undoubtedly  the  revenues 
in  the  Albany  zone  are  much  higher  than  those  of  the  Troy  zone. 
The  number  of  passenger  fares  in  1917  were  in  the  Albany  zone 
21,764,171;  in  the  Troy  zone  16,305,331.  The  revenue  per  car 
seat-mile  in  the  Albany  zone  is  calculated  from  the  evidence  and 
reports  of  the  company  about  four  and  thirty-two  one-hundredths 
cents,  in  the  Troy  zone  three  and  forty-one  one-hundredths  cents. 
It  is  claimed  that  the  cost  of  operation  is  much  greater  in  the 
Albany  zone  than  in  the  Troy.  This  is  undoubtedly  tme,  but 
unfortunately  we  are  without  evidence  to  determine  what  the  dif- 
ference ie.    It  seems  that  the  principal  cause  of  the  difference  is 
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that  practically  all  the  lines  in  Albany  have  to  aunnonnt  very 
considerable  grades,  and  that  these  are  mostly  close  to  the  Imsi- 
nesB  center  and  in  the  region  of  congested  travel  There  are 
grades  also  in  the  Troy  division,  but  they  are  in  more  outlying 
districts,  much  fewer  cara  are  operated,  these  care  are  much  lifter, 
and  the  traffic  is  much  lighter  in  the  hill  region  than  in  the  level 
parte  of  the  district.  These  conditions  lead  to  a  very  considerable 
power  expense  in  Albany  as  against  Troy,  and  a  greater  cost  of 
car  maintenanca  There  is  testimony  to  the  effect  that  the  cost  of 
operation  under  the  present  wage  scale  (that  put  in  force  in  May) 
would  result  in  an  operating  cost  of  upward  of  thirly-eeven  cents 
per  car-mite  but  there  are  only  two  lines  in  Albany  which  in  1917 
realized  such  earnings.  These  are  the  West  Albany  and  the 
Albany  Belt  lines,  the  former  forty  and  eighty-nine  one-himdredths 
cents  and  the  latter  f  orfy-five  eeots.  What  was  termed  a  "  wei^ted 
average  "  for  the  Albany  zone  was  twenty-eight  and  sixty-one  one- 
hundredths  cents.  Two  inferences  may  be  drawn  from  these  facts : 
First,  the  essential  one  from  a  legal  standpoint  to  draw  that  the 
Albany  operation  in  and  by  itself  would  not  yield  an  adequate 
return  under  existing  conditions  and  that,  therefore,  an  increase 
in  fares  is  essential  in  Albany.  Second,  that  the  difference 
between  Albany  and  Troy  is  not  so  great  as  to  warrant  a  difference 
in  fares  in  order  to  provide  the  revenue  absolutely  necessary.  A 
five-cent  rate  in  Albany  would  impose  a  very  much  higher  rate 
on  Troy  with  Albany  operation  unprofitable.  With  a  six-cent 
rate  in  Albany  it  does  not  become  necessary  to  increase  the  Troy 
rate  beyond  that  amount  under  present  circumstances. 

The  proposed  schedule  is  simple,  and  operates  uniformly.  It 
provides  liberally  for  transfers  and  restores  them  between 
intenirban  lines  and  the  lines  in  the  Troy  and  Albany  zones. 
The  writer  is  still  individually  of  the  opinion  that,  generally 
speating,  tranBfers  between  interorban  and  urban  lines  are 
undesirable,  and  that  interurbau  rates  ought  to  be  adjusted  in 
such  manner  as  to  permit  their  exclnsion.  The  company  admits 
that  the  elimination  of  transfers  between  the  interurban  and  the 
urban  cara  in  February,  1917,  has  not  resulted  as  it  was  hoped. 
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and  the  patrons  remain  discontented.  On  the  whole,  therefore, 
it  seema  that  the  proposed  tariffs  are  about  as  fair  as  could  at 
present  he  devised,  if  we  preserve  the  established  American  polity 
of  uniform  rates  throughout  the  city  without  creating  fare  zones 
or  distinguishing  between  different  lines. 

We  are  dealing  now  with  an  emergency.  The  northern  com- 
munities in  waiving  the  franchise  restrictions  limit  their  waivers, 
Troy  until  the  signing  of  a  general  treaty  of  peace,  Watervliet  and 
Q-reen  Island  until  twelve  months  after  the  signing  of  such  a 
trea^.  The  order  will  provide  that  the  rate  therein  fixed  shall 
bo  limited  in  duration  to  the  shorter  period  unless  the  Commis- 
sion upon  a  showing  of  changed  conditions  shall  otherwise  deter- 
mine. It  may  be  that  during  the  continuance  of  the  war  condi- 
tions may  so  change  as  to  demand  either  a  reduction  or  a  further 
increase.  If  such  should  be  the  case  the  rights  of  the  munici- 
palities under  their  franchises  and  the  law  would,  of  course,  be 
respected  by  the  Commission. 

Commiaaioners  Hill,  Fennell  and  Chenqf  wmcur.  Commis- 
sioner Barhite  not  present. 


Pktition  of  Roohestbb  Railwat  and  Light  Company,  under 
Section  69,  Public  Service  Commissions  Law,  for  Authority 
to  Hake  a  Refunding  and  Improvement  Mortgage  and  to 
Issae  now  $3,900,000  in  7  per  cent  Three- Year  Bonds  to  be 
Secured  Thereby 

Case  No.   6535 

(Public  Service  CominiBsion,  Second  Dlatriet,  Auguit  27,  1018) 

Pennlialoii  sianted  to  b  railway  and  liEfatint  compan?  to  make  a  leftmding 
and  impiovement  mortsage  and  to  iaane  now  certain  7  pei  cent  three-yeai 
bonds  to  be  secnied  theieby. 

Hw  Itocbester  Railway  uid  Light  Company  petitioned  the  Cotnmiaeion 
for  pennisBion  to  execute  and  deliver  to  the  Bankers  Trust  Company  of 
New  York,  as  trustee,  a  corporation  orgajiiied  and  existing  under  tbe 
laws  of  the  State  of  New  York,  a  certain  indenture,  deed  of  trust  or 
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mortgage,  upon  all  of  its  pluit  ftnd  propei'ty,  d«.ted  rh  of  September  I, 
1918,  to  Mcure  ui  iwu«  of  93,900,000  face  Talus  of  its  general  mortgage 
gold  bonds.  The  application  was  granted  giving  the  corporation  author- 
ity to  iaiue  bonda  to  the  amount  aaked  under  the  aforesaid  mortgage, 
said  bonds  to  mature  September  1,  IKl,  and  to  bear  T  per  cent  interest 
per  annum,  to  be  known  as  Series  A  bonds,  the  proceeds  of  such  bonda  so 
authorised  to  be  used  oichulTely  for  the  payment  of  bills  and  accounts 
payable. 

Petition  filed  August  8,  1918. 

Report  of  division  of  capitalization  dated  August  26,  1918. 

Bt  the  Commisbion. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  Bocheeter  Railway  and  Light  Company  is  hereby 
authorized  to  execute  and  deliver  to  the  Bankers  Trust  Company 
of  New  Yoil,  as  trustee,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  a  certain  indenture, 
deed  of  trust  or  mortgage  upon  all  its  plant  and  property,  dated 
the  let  day  of  September,  1918,  to  secure  an  ifleue  of  general 
mortgage  gold  bonds,  a  tentative  copy  of  which  indenture  ha? 
been  filed  with  the  Commission  herein,  provided  that  no  bonds 
shall  be  issued  under  the  security  thereof  until  said  indenture 
shall  have  been  approved  in  its  final  form  by  the  Commission. 

2.  That  the  Rochester  Railway  and  Light  Company  is  hereby 
authorized  to  issue  $3,900,000  face  value  of  its  general  mort- 
gage gold  bonds  under  the  aforesaid  mortgage,  which  bonds  are 
to  mature  September  1,  1921,  and  to  bear  interest  at  the  rate  of 
7  per  cent  per  annum  and  which  shall  be  known  aa  seriee  A 
bonds,  provided  that  none  of  such  bonds  shall  be  sold  until  the 
proposed  sale  price  shall  have  heeai  submitted  to  and  approved 
by  this  Commission  and  the  form  of  mortgage  approved  as  pro- 
vided in  ordering  clause  1  herein. 

3.  That  the  proceeds  of  said  bonds  so  authorized  shall  be  used 
solely  and  exclusively  for  the  funding  of  the  following  obliga- 
tions of  the  company  outstanding  at  June  30,  1918,  as  detailed 
in  Exhibit  A  attached  to  its  petition  herein,  or  the  renewals 
thereof: 
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(1)  Billfl  payable  $3,280,000  00 

(3)  Accounts  payable 66&,474  52 

Total    $3,949,474  62 


4.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Rochester  Railway  and 
Light  Company  unless  any  Bnch  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  CommiBsion. 

6.  That  the  Rochester  Railway  and  Light  Company  shall 
for  each  six  months'  period  ending  December  thirty-first  and 
June  thirtieth,  file  not  more  than  thirty  days  from  the  end  of 
mich  period  a  verified  report  which  shall  show 

(a)  What  bonds  have  been  sold  during  such  period. 

(b)  The  dates  of  such  sales. 

(c)  To  whom  such  bonds  were  sold. 

(d)  What  proceeds  were  realized  from  such  sales. 

(e)  Any  other  terms  and  conditions  of  such  sales. 

(f)  In  detail  the  amount  of  the  proceeds  of  the  bonds  herein 
authorized  which  have  been  expended  for  each  of  the  purposes 
specified  herein. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
have  been  sold  and  the  proceeds  expended  in  accordance  with  the 
authority  contained  herein  and  if  during  any  period  no  bonds 
were  sold  or  proceeds  expended  the  report  shall  set  forth  such 
fact 

6.  That  the  authority  contained  in  this  order  to  issue  bonds 
is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  bonds  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  thereof,  the  company  shall  advise  the  Com- 
mission whether  or  not  it  accepts  the  same  with  all  its  term3 
and  conditions,  and  such  order  shall  be  of  no  force  or  effect 
until  such  acceptance  has  been  filed. 

7.  That  this  proceeding  is  hereby  continued  upon  the  records 
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of  the  CommissioQ  until  the  lamination  which  is  now  being 
made  of  the  boc^,  accounts  and  property  of  the  petitioner  herein 
Bhall  have  been  concluded  and  the  corrections,  if  any,  which  hj 
reaaon  of  such  examination  this  C<wimi8Bion  shall  determine  to  be 
proper  and  necessary  shall  have  been  m»de,  accepted  by  the 
corporation  and  entered  in  the  accounts  of  said  company,  to  the 
satisfaction  of  the  COTomission;  and  this  order  is  expressly  con- 
ditioned upon  acceptance  by  the  corporation  of  any  such  deter- 
mination hy  the  Commission  and  compliance  with  any  subsequent 
direction  or  order  of  the  Commission  in  the  premises. 

8.  Finally  it  is  determined  and  stated,  That  in  the  opinion  of 
the  Commission  the  money  to  he  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  requited  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole 
or  in  part  teasonably  chai^able  to  operating  expenses  or  to 


Petition  (or  Complaint)  of  Westbbk  New  Tork  and  Pbnmstl- 
vANiA  Tbaction  Compabt  Under  Subdivision  1,  Section  49, 
Public  Service  Commissions  Law,  for  Permission  to  Increase 
Passenger  Fares 

Case  No.    6479 

(Public  Service  Commisaion,  Second  IMatrct,  September  5,  1918) 

PenniMion  granted  an  elect:ic  rallioad,  mainlr  isteraibui,  to  file  tariffs  baaed 
on  a  rate  of  tlnee  and  one-half  cents  a  mile,  with  rates  of  seven  cents 
within  the  limits  of  two  neighborinK  cities. 

The  Weatem  New  York  uid  PennsylvMiia  Traction  Company  is  a  cor- 
poration operating  sji  electric  railroad,  mainly  interurban.  From  Oleaa 
in  this  State  as  a  center  the  interurbau  linee  of  the  company  extend  in  an 
easterly,  southerly  utd  westerly  direction,  extending  toward  the  south 
and  toward  the  east  into  the  State  of  Pennsylvania.  There  are  several 
minor  branches.  In  Sallmanea  there  is  urban  operation  over  the  inter- 
urijao  line  and  over  the  interurbau  and  also  over  local  lines  in  the  city 
of  Olean.  The  company's  lines  aggregate  over  one  hundred  miles,  much 
the  greater  part  of  which  is  in  the  State  of  New  York.    The  present 
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petition  is  for  the  right  to  increnae  the  urban  ratee  of  fare  in  the  two 
citiea  named  from  five  cents  to  seven  centa  and  to  increase  the  through 
rates  within  the  State  of  New  York  to  n  basis  of  three  and  one-half  centa 
a  mile.  Held,  from  the  facta  ahown,  that  the  ayatem  in  the  past  has  not 
yielded  anything  like  an  adequate  return  snd  that  under  the  new  rates 
propoaed  it  ia  not  likely  to  yield  more  than  four  and  one-half  per  cent, 
which  ia  still  inadequate  to  attract  capltalj  that  in  the  city  of  Salamanca 
the  proposed  rate  ia  not  likely  to  be  much  more  than  four  per  cent} 
that  the  company  !■  in  need  of  an  increase  in  both  cities  end  throughout 
its  line;  that  the  increases  proposed  ought  to  yield  a  fairly  adequate 
return  in  Clean  but  cannot  be  expected  to  do  ho  in  Salamanca  or  on  the 
entire  system;  that  the  company  ahould  not  be  required  to  accept  an 
inadequate  return  in  Olean  merely  because  It  must  content  itaelf  with  an 
inadequate  return  as  an  entirety  or  in  the  cit^  of  Salamanca;  that  the 
proposed  ratea  are  high  but  In  view  of  the  circumstanceB  the  Commisaion 
cannot  find  that  tliey  are  unreasonable;  that  the  proposed  changes  in 
rates  as  detailed  in  the  proposed  schedule  filed  do  iiot  seem  in  all  inatancea 
to  conform  strictly  to  the  prayer  of  the  petition  or  the  terms  of  the  order 
which  will  be  entered.  The  order  therefore  is  not  to  be  taken  as  bm 
approval  of  the  proposed  tariffs  so  presented  but  It  is  an  approval  of  the 
basis  upon  which  the  tariffs  may  be  constructed.  When  the  tariffs  are 
filed  any  variations  from  the  order  or  errors  in  computation  will  be 
corrected. 

Dowd  &  Quigley,  by  James  Quigl^,  for  petitioD^. 

John  K.  Ward,  for  the  City  of  Olean;  Foster  Studholme, 
Mayor  of  Clean. 

Emmet  E.  Warn,  Mayor  of  Salamanca;  J.  M.  Seymour,  cilj 
attorney,  Salamanca,  N.  T. 

T.  C.  Jordan,  for  the  village  of  Limestone.    * 


Ibvinb,  OotumiBBioner. — The  Western  New  York  and  Pennsyl- 
vania Traction  Company  operates  an  electric  railroad  mainly 
interurban.  Taking  Olean  as  a  center  its  interurban  lines 
extend  easterly  to  Bolivar  in  Allegany  county  with  a  branch 
from  near  Ceres  to  Shingle  House,  Penn.  Southerly  from  Olean 
a  line  extends  across  mountains  to  Bradford,  Penu.  Another 
line  extends  westerly  to  Salamanca,  and  thence  to  Little  Valley 
in  Cattaraugus  county.     Divei^ing  from  this  at  Seneca  Junction 
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another  line  extends  southerly  to  Bradford,  Peun.  There  seema 
to  be  a  still  further  line  from  Bradford  to  Lewis  Bon,  Feun. 
There  is  urban  operation  over  the  interurban  line  in  Salamanca 
and  over  the  interurban  and  also  over  local  lines  in  the  city  of 
Olean.  The  interurban  line  passes  throng  several  incorporated 
villages  but  the  intra-village  operation  must  necessarily  be  neg- 
ligibla  Tbe  entire  extent  of  the  company's  lines  is  above  100 
miles,  much  the  greater  part  of  which  ia  in  tbe  State  of  New 
York.  The  petition  is  for  penniasion  to  increaae  the  urban  rates 
of  fare  in  the  cities  of  Olean  and  Salamanca  from  five  cents  to 
seven  cents  and  to  increase  tbe  through  rates  within  the  State  of 
New  York  to  a  basis  of  three  and  one-half  cents  per  mile.  The 
city  of  Olean  baa  a  population  of  approximately  20,000 ;  tbe  city 
of  Salamanca  a  population  of  approximately  10,000 ;  the  city  of 
Bradford  in  Pennsylvania  a  population  of  approximately  17,000. 
The  evidence  indicates  that  the  population  of  tbe  entire  region 
served  by  this  system  does  not  exceed  75,000.  It  will  thus  be 
■  seen  that  it  is  an  extensive  system  operating  in  three  consider- 
able communities,  two  of  which  are  in  tbe  State  of  New  York  and 
one  in  Pennsylvania,  and  that  the  remainder  of  the  territoiy  is 
sparsely  peopled.  It  may  be  added  that  in  large  part  it  traverses 
a  terrain  difficult  of  operation. 

One  difficulty  usually  confronting  the  Commission  in  such 
oases  is  eliminated  in  this:  there  has  been  a  complete  inventory 
and  appraisement  of  the  property  of  the  corporation  used  in  'the 
public  service  with  an  allocation  thereof  as  to  the  two  cities  con- 
cerned in  this  application,  Olean  and  Salamanca.  This  has  been 
approved  by  the  Commission.  Tbe  total  fixed  capital  is  $4,425,- 
378.89.  Tbe  total  "bare  bones"  allocation  to  the  city  of  Olean 
ia  $160,576,11;  to  Salamanca  $87,035.30.  Apportioning  gen- 
eral costs  on  a  percentage  equivalent  to  tbe  ratio  of  the  total 
general  costs  to  the  total  "  bare  bones  "  costs,  we  have  a  valua- 
tion for  the  city  of  Olean  of  $251,594.55;  for  the  city  of  Sala- 
manca $136,390.37.  In  this  total  valuation  there  appears  only 
about  $22,000  of  intangibles.  It  may  be  here  stated  that  the 
company  has  had  outstanding:  first  preferred  stock  6  per  cent 
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ciuniilatiTe  $599,355 ;  second  preferred  stock  5  per  cent  non-cumu- 
lative $1,000,000 ;  common  stock  $1,000,000. 

By  canceling  the  common  stock  the  capitalization  is  reduced 
to  the  actual  appraisal.  This  step  the  corporation  is  in  position 
to  make,  has  undertaken  to  make,  and  is  in  process  of  making. 
The  result  will  be  a  corporation  with  outstanding  capital  securi- 
ties only  $22,000  in  excess  of  the  actual  value  of  its  tangible 
assets.  Its  management  is  to  be  commended  for  placing  the  cor- 
poration on  this  solid  basis. 

The  following  tables  show :  a.  In  a  condensed  form  the  income 
account  for  1916  and  1917,  and  the  first  three  months  of  1918, 
for  the  entire  Systran.  There  are  estimated  corresponding  figures 
for  the  complete  calendar  year,  assuming  the  proposed  rates  to 
be  in  effect  The  column  headed  1  is  on  the  basis  of  the  number 
of  passengers  remaining  unchanged ;  column  2  on  the  theory  that 
passenger  travel  will  decrease  10  per  cent  because  of  increased 


b.  A  corresponding  table  relating  to  the  city  of  Olean. 

c.  A  corresponding  table  relating  to  the  city  of  Salamanca. 
In  the  case  of  the  two  cities,  however,  we  have  the  actual  results 
of  four  months  of  operation  instead  of  three,  upon  which  to  esti- 
mate the  complete  calendar  year.  Each  table  also  shows  the 
ratio  of  return  upon  fixed  capital  in  the  case  of  the  cities,  allo- 
cated and  apportioned  as  above  stated. 
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The  company  has  been  paying  in  the  past  to  ita  motormen 
and  conductors  only  from  twenty-one  cents  to  twenty-seven  cents 
an  hour  according  to  length  of  service.  An  immediate  and  very 
considerable  increase  has  become  necessaiy  in  order  that  it  maj 
retain  or  obtain  platform  men.  In  estimating  operating  expenses 
an  increase  has  therefore'  been  allowed  of  25  per  cent  to  cover 
not  only  this  increase  in  pay  but  also  increases  of  other  labor 
and  material,  of  which  everyone  may  now  take  notice,  or  if  he 
do  not  notice  will  be  thrust  upon  him.  For  the  entire  system 
no  increase  has  been  calculated  in  general  and  miscellaneous 
expense.  For  the  cities  of  Olean  and  Salamanca  suoh  increases 
have  not  been  excluded,  partly  because  they  would  have  no 
material  bearing  on  the  result  and  partly  because  it  is  thought 
that  other  increases  are  likely  to  be  greater  than  in  the  country 
districts. 
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The  following  conclusions  result :  1.  The  system  aa  a  whole 
has  not  in  the  past  yielded  anything  like  an  adequate  return  and 
under  the  new  rates  proposed  it  is  not  likely  to  yield  more  than 
*Vi  per  cent  which  is  still  inadequate  to  attract  capital. 

2.  In  the  city  of  Salamanca  the  return  has  in  the  past  been 
inadequate  and  under  the  proposed  rates  the  return  is  not  likely 
to  be  much  more  than  4  per  cent 

8.  In  the  city  of  Olean  the  return  in  the  past  has  been  fairly 
adequate  and  under  the  proposed  rates  a  return  of  about  7  per 
cent  is  probable.  This  is  certainly  no  more  than  an  adequate 
return. 

The  company  needs  an  increase  in  both  cities  and  through- 
out its  line.  The  increases  proposed  ought  to  yield  a  fairly 
adequate  return  in  Olean  hut  can  not  be  expected  to  do  so  in 
Salamanca  or  on  the  entire  system.  The  company  should  not 
he  required  to  accept  an  inadequate  return  in  Olean  merely 
because  it  must  cont^it  itself  with  an  inadequate  return  as  an 
entire^  or  in  the  city  of  Salamanca.  A  six  cent  fare  or  a  rate 
of  three  cents  a  mile  would  not  promise  an  adequate  return  or 
anything  approaching  an  adequate  return  on  the  property  as  a 
whole  or  even  in  the  city  of  Clean.  The  rates  proposed  are  high, 
but  in  view  of  the  circumstances  the  Commission  can  not  find 
that  th^  are  unreasonable. 

Owing  to  the  inadequate  return  of  past  years  the  corporation 
has  been  unable  to  maintain  its  property  in  such  condition  as 
to  afford  the  service  to  which  the  public  is  justly  entitled.  Under 
the  new  rates  it  should  be  able  to  pay  the  fixed  dividends  on  its 
preferred  stock  and  to  devote  a  considerable  sum  to  maintenance 
and  deferred  maintenance.  No  further  dividends  should  be  paid 
until  the  road  is  fully  rehabilitated. 

The  franchise  under  which  the  corporation  operates  in  the 
city  of  Salamanca  contains  a  restriction  limiting  the  rate  of 
fare  to  five  cents  in  Salamanca,  and  between  Salamanca  and 
East  Salamanca.  The  municipal  authorities  have  enacted  an 
ordinance  which  has  been  accepted  by  the  corporation  amend- 
ing such  franchise  so  that  the  corporation  may  charge  such  rate 
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of  fare  as  this  Commiasion  may  fix,  but  with  two  conditions: 
One  is  that  any  excess  over  five  centa  shall  not  be  continued  ioi 
a  longer  period  than  three  years  from  the  date  of  the  ordinance 
■  (June  18,  1918),  but  that  it  may  be  continued  for  a  period  end- 
ing one  year  after  the  dose  of  the  war.  This  expreasion  is  some- 
what ambiguous  but  a  proper  limitation  for  all  rates  seems  to  be 
that  th^  ahall  not  continue  beyond  one  year  after  the  signing  of  a 
general  treaty  of  peace  unless  the  CtHnmission  shall  in  the  mean- 
time otherwise  determJne,  subject  to  the  rights  of  the  ci^  of 
Salamanca  and  the  other  communities  under  the  law.  The  other 
condition  Is  that  the  company  shall  operate  its  local  lines  between 
East  Salamanca  and  West  Salamanca  on  a  forfy-minute  schedule 
between  the  hoors  of  6 :30  a.  m.  and  11  p.  m.  The  present  seir- 
ice  is  hourly.  It  is  not  neccesaiy  in  the  order  to  insert  this 
condition.  It  is  not  to  be  presumed  that  the  corporation  after 
accepting  the  ordinance  will  violate  it  Should  it  do  so  the  Com- 
mission in  its  regulative  capacity  will  entertain  a  complaint. 

Accompanying  the  petition  is  a  copy  of  the  proposed  schedule 
of  rates  and  tariff  regulations.  The  proposed  changes  in  rates 
are  indicated  in  ink,  and  do  not  seem  in  all  instances  to  con- 
form strictly  to  the  prayer  of  the  petition  or  the  terms  of  the 
order  which  will  be  entered.  Therefore,  the  order  is  not  to  be 
taken  as  an  approval  of  the  proposed  tariffs  so  presented,  but  it 
is  an  approval  of  the  basis  upon  which  the  tariffs  may  be 
constructed.  When  the  tariffs  are  filed  it  is  expected  that 
any  variations  from  the  order  or  errors  in  computation  will 
be  corrected.  The  proposed  tariff  regulations  also  contain  changes 
in  some  other  respects.  These  changes  were  not  called  to 
the  attention  of  the  public  by  the  petition  or  the  notices  of 
hearing,  and  were  not  the  subject  of  investigation.  Any 
changes  in  rates  or  regulations  other  than  those  herein  dis- 
cussed and  provided  in  the  order  must  be  made  in  the  r^ular 
way  upon  statutory  notice  to  the  Commission  and  the  public 

AH  concur  except  Commissioner  Barhite,  not  present 


DigilizeflbyGoOgle 


(JUMPLAINTS  AQAINBT  RoOHXaXSS  &.  SyOACUSE  R.   H.    Cu.         S99 
Public  Service  ConunisBiDn,  Second  District  [Vol.  IT] 


In  the  Matter  of  CompIaintB  of  Ck)iitmiiter8  against  Rociebster 
AMD  Stxaodbe  Railkoad  Compant,  Inc.,  as  to  Proposed 
IncreaBe  in  Commutation  Faaaenger  Fares 

Case  No.  6424 

(Publie  Seiriee  CcanmiBaion,  Second  Diatrict,, September  10,  1018) 

ComfiMimta  aiainit  cert«ia  exiftfug  ntea  of  a  ttwuportatlon  corporatloB 
alleged  to  be  ezccMire  not  snstAined  —  tke  particiitar  Ifuei  under  con- 
■IderatioiL 

The  power  of  the  Conunieiloti  In  tbe  matter  of  commntatios  rates. 

Pact!  addvcod  as  to  the  detaili  of  tke  defendant  company  onalried. 

The  caee  herein  coniidered  includes  several  complaints  against  the  com- 
'  mutation  tariff  filed  by  the  Rochester  and  Syracuse  Railroad  Company, 
Inc.,  effective  May  G,  1018.  Of  these  oomplainte  four  were  against  the 
rata  from  Weediport  to  Syracuse;  two  against  t^e  rate  from  Jordan  to 
6yT«eu»e;  one  against  the  rBt«  from  Lyons  to  Syracuse;  two  against  the 
rate  from  Palmyra  to  Bocbester  and  one  against  the  rate  from  Macedon 
to  Bochester.  fliese  complaints  were  consolidated  and  tried  as  one  case. 
The  commutation  rates  in  question  were  reached  upon  the  baei«  of  one 
and  one-quarter  cents  per  mile  between  the  different  stops  on  the  road 
and  the  city  line  of  Syracuse  and  Kochester,  respectively,  and  in  those 
cities  the  regular  dty  rate  is  added.  The  contention  of  the  complainants 
is  that  the  rat«s  are  escessive.  Uoncededly  a  commutation  rate  is  a 
tower  rate  than  that  for  which  ordinary  passengers  are  carried  and  ia 
justiAed  upon  the  theory  that  a  person  who  uses  the  road  rq(ularly  every 
day  should  have  a  lower  rate  because  of  the  advantages  accruing  to  the 
railroad  from  having  regular  users  resident  upon  its  lines,  but  neverthe- 
less the  Oconmisaion  has  no  arbitrary  power  to  fix  such  rates  but  is 
required  by  tlie  law  to  tak«  into  account  the  coat  of  giving  service  and 
the  retdni  on  invested  capital. 

The  power  of  this  Commission  is  defined  by  section  40  of  the  Public 
Service  CcanmiBsiona  Iaw  in  reapect  to  such  rates  as  are  here  considered, 
and  the  statuta  provides  that  whenever  either  Commission  shall  be  of 
the  opinion,  after  a  hearing,  that  the  rates,  fores  or  charges  demanded, 
exacted,  charged  or  collected  by  any  common  carrier,  railroad  corpora- 
tion or  street  railroad  corporation  subject  to  its  jurisdiction  for  com- 
mntatiou  passenger  tickets  or  any  other  form  of  reduced  rata  Uckets 
for  the  transportation  of  persons  within  the  State,  are  unjust,  unrea- 
sonable, unjustly  discriminatory  or  unduly  preferential  or  in  violation 
of  any  provision  of  law  or  that  the  maximum  rates,  fares  or  cHsrges 
collected  or  charged  (or  any  of  the  forms  of  reduced  fare  passenger 
transportation  tickets  are  insufiicient  to  yield  reasonable  compensation 
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tor  the  aerricc  rendered,  and  are  unjust  and  unreason  eble,  the  Ctnn- 
mission  shall,  with  due  r^ard,  among  other  things,  to  s  reasonable 
average  return  upon  the  value  of  the  property  actually  used  in  the  public 
service  and  to  the  necessity  of  making  a  reeervstion  out  of  income  for 
surplus  and  contingencies,  determine  the  just  and  reasonable  maximum 
rates  to  be  observed  and  enforced  for  such  commutation  or  any  other 
form  of  reduced  rate  ticlcet«  for  the  transportation  of  passengers.  Held, 
that  tlie  Commission  must  apply  these  rules  as  stated  in  the  cases  cited 
in  the  opinion. 

The  defendant  company  was  organized  by  a  committee  of  bondholdera 
of  a  previous  corporation  which  bad  gone  into  the  hands  of  receivers. 
Hie  committee  formed  the  present  company  undo'  a  reorganization  agree- 
ment approved  by  the  Conmiiasion,  and  the  present  company  has  operated 
the  road  since  September  1,  1917.  The  amount  actually  inveeted  in  thii 
property  is  about  Cfl,600,(>00.  On  the  reorganization  the  bond  issue  was 
limited  to  92,600,000;  preferred  stock  issued  was  9Z,&00,000  and  com- 
mon stock  11,500,000,  practically  all  of  which  is  in  the  hands  of  the 
original  bondholders  and  represents  what  they  have  to  show  for  the 
bonds  which  they  held  originally.  From  the  reports  of  the  present 
company  up  to  March  31,  1918,  covering  seven  months,  the  operations 
of  the  company  show  a  corporate  deficit  for  that  period  of  916,143.90. 
The  period  in  question  includes  the  portion  of  the  year  the  least  favorable 
to  the  company,  but  sufficient  is  shown  to  make  it  evident  that  a  fair 
return  would  not  be  realized  by  operating  the  road  under  the  rates  in 
force  during  that  time.  The  ^sting  new  schedule  of  commutation 
rates  was  therefore  prepared  and  filed  and  it  is  against  these  rate* 
that  the  present  complaints  are  made.  Beld,  that  there  has  hem  a  failure 
to  show  that  under  all  the  circimistancee  the  present  commutation  rates 
are  either  unjust  or  unreasonable.  Hie  Commission  therefore  prefers  to 
allow  operation  under  these  rates  to  continue  for  a  sufficient  length  of 
time  BO  that  accurate  data  may  be  available  and  the  complainants  may 
then  move  to  reopen  the  proceeding. 

H,  D.  Bailey,  for  complainants. 

Frank  M.  Parsons,  for  the  village  of  Weedsport. 

R.  V.  Avery,  in  person, 

Hiscock,  Doheny,  ■\ViIliam8  &  Cowie,  by  A.  H.  Cowie,  for 
reepondent 

T.    C.    Cherry,    as    vice-president    and    general   manager    of 
respondent 
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Chbnbt,  Commiasioner. —  This  proceeding  cmcerns  complainta 
filed  against  the  commutation  rates  included  in  the  tariff  filed  hy 
the  Eodiester  and  Syracuee  Kailroad  Company,  Inc.,  effective 
May  6,  1918.  Four  complainta  were  filed  againat  the  rate  from 
Weedaport  to  Syracuse,  two  against  the  rate  from  Jordan  to 
Syracuse,  one  againat  the  rate  from  Lyona  to  Syracuse,  two 
against  the  rate  from  Palmyra  to  Rochester,  and  one  against  the 
rate  from  Hacedon  to  Rochester.  These  complaints  were  con- 
solidated and  tried  as  one  ca«e.  At  the  hearing  the  complainants 
upon  the  Syracuse  end  were  represented  by  counsel.  The  com- 
plainants upon  the  Rochester  end  did  not  appear.  These  comr 
mutation  rates  were  constructed  upon  the  basis  of  one  and  one- 
fourth  cents  per  mile  between  the  different  stopa  upon  the  road 
and  the  city  line  of  Syracuse  and  Rochester,  reapectively,  and  in 
those  cities  the  regular  city  rate  is  added.  The  complaints  are 
informal  but  are  generally  based  upon  the  ground  that  the  rates 
are  unjust  as  being  too  high. 

While  a  commutation  rate  is  concededly  a  lower  rate  than  that 
for  which  ordinary  passengers  are  carried  and  is  justified  upon 
the  theory  that  a  regular  rider  who  uaes  the  road  every  day  Aould 
have  a  low  rate  because  of  the  advantages  accruing  to  the  rail- 
road from  having  regular  users  resident  upon  its  lines  (Tax- 
payers AUiance  v.  N.  Y.  C.  R.  R  Co.,  P.  U.  R  1917  B,  264; 
Long  Island  R.  R  Co.,  id.  191T  C,  1019)  still  the  Commission 
has  not  arbitrary  power  to  fix  such  rates,  but  is  required  by  the 
law  to  take  into  account  the  cost  of  giving  the  service  and  retom 
on  invested  capital. 

This  rule  has  been  stated  by  the  UiLited  States  Supreme  Court 
in  a  recent  case  in  the  following  language :  "It  was  recognized  that 
the  state  has  broad  field  for  the  exercise  of  its  discretion  in  pro- 
scribing reasonable  rates  for  common  carriers  within  its  jurisdic- 
tion: that  it  is  not  necessary  that  there  should  be  uniform  rates 
or  the  same  percentage  of  profit  wi  every  sort  of  business ;  and 
that  there  is  abundant  room  for  reasonnbte  classification  and  the 
adaptation  of  rates  to  various  groups  of  services.  It  was  further 
held  that  despite  this  range  of  permissible  action,  the  state  has 
Stats  Dipt.  Be»t.— Vol.  17        26 

DigilizeflbyGoOgle 


State  Dbpabtubnt  Bbpobtb 


Public  Service  C(»niniBBi(>ii,  Second  Diatrict 


no  arbitrary  power  over  rates;  that  the  devotion  of  the  property 
of  the  carrier  to  public  use  is  qualified  hj  the  condition  of  the 
carrier's  uudertaldng  that  its  serricefl  are  to  be  performed  for 
reasonable  reward ;  and  that  the  state  may  not  select  a  commodity 
or  claaa  of  traffic,  and  that  instead  of  fixing  what  may  be  deemed 
to  be  reasonable  compensation  for  its  carriage,  compel  the  carrier 
to  transport  it  either  at  less  tHan  cost,  or  for  a  compensation  that 
is  merely  nominal.  (Norfolk  &  Western  R.  R.  Co.  v.  Conley, 
236  U.  S.  605 ;  see  also  Northern  Pacific  R.  R  Co.  v.  No.  Dakota, 
236  U.  S.  585.)" 

Applying  this  rule  to  the  matter  of  reducing  commutation 
fares,  the  United  States  District  Court  has  distinctly  held  that 
in  order  that  a  conmuBsion  may  prescribe  reduced  eommutatioa 
rates,  it  must  at  least  appear  that  the  aggregate  return  to  the 
carrier  is  just,  fair,  and  reasonable,  and  if  it  falls  short  of  this, 
even  to  a  negligible  extent,  such  reduction  is  not  justified ;  and  it 
can  not  be  supported  on  the  grounds  of  local  public  demand  or 
interest,  by  the  commission's  views  of  the  probable  beneficial 
effects  of  such  rates  upon  the  company's  business,  or  by  what 
other  carriers  have  done  or  have  been  required  to  do  under  dif- 
ferent conditions  in  different  localities.  Kansas  City,  etc,  Rail- 
road Co.  V.  Barker,  242  Fed.  Repr.  310. 

The  power  of  this  Commission  is  defined  by  section  49  of  the 
Public  Service  Commissions  Law,  the  material  parts  of  which 
read  as  follows :  "  Whenever  either  Commission  shall  be  of  the 
opinion,  after  a  hearing  had  upon  its  own  motion,  or  upon  a  com- 
plaint, that  the  rates,  fares  or  charges  demanded,  exacted,  charged 
or  collected  by  any  common  carrier,  railroad  corporation  or  street 
railroad  corporation  subject  to  its  jurisdiction  for  *  •  * 
commutation  passenger  tickets  *  *  *  or  any  other  form  of 
reduced  rate  tickets  for  the  transportation  of  persons  within  the 
state  *  *  *  are  unjust,  unreasonable,  unjustly  discriminatory 
or  unduly  preferential,  or  in  any  wise  in  violation  of  any  provision 
of  law,  or  that  Ihe  maaimwm.  rates,  fares  or  charges  collected  or 
charged  for  any  of  such  forms  of  reduced  fare  passenger  transpor- 
taiion  tickets  by  any  such  common  carrier,  railroad  or  street  rail- 
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road  corporation  are  insufficient  to  yield  reasonable  compensation 
for  the  service  rendered,  and  are  unjust  and  unreasonable  *  *  • 
the  Comraiesion  shall  with  due  regard,  among  other  things,  to  a 
reasonable  average  return  upon  the  value  of  tke  property  actuaJly 
used  in  the  public  service,  and  to  the  necessity  of  making  reserva- 
tion out  of  income  for  surplus  and  contingencies,  determine  the 
just  and  reasonable  rates,  fares  'and  charges  to  be  thereafter 
observed  and  enforced  as  the  maximum  to  be  charged  for  such 
•  *  *  commutation  *  *  *  or  any  other  form  of  reduced 
'  rate  tickets  for  the  transportation  of  persona." 

From  this  it  would  appear  that  the  Legislature,  in  ita  grant  of 
power  to  this  Commission  to  £x  commutation  rates  has  ezpicssly 
directed  it  to  applj  the  rules  laid  down  by  the  courts  as  stated 
in  the  foregoing  eaaes,  and  should  the  Commission  do  otherwise 
it  would  violate  both  precedent  and  statute. 

The  Hochester  and  Syracuse  Railroad  Company,  Inc.,  operates 
an  interurban  electric  road  from  Syracuse  to  Rochester.  This 
road  was  bnilt  about  ten  years  ago  hy  the  Rochester,  Syracuse 
and  Eastern  Railroad  Company  and  was  operated  since  that  time 
by  that  company  and  by  the  Empire  United  Railways,  Inc.,  into 
whifdi  it  was  consolidated,  until  November,  1917,  when  receivers 
were  appointed.  The  receivers  operated  the  railroad,  pending 
foreclosure  proceedings  upon  the  mortgage  existing  thereupon 
until  the  sale.  The  propierty  was  bought  in  at  the  foreclosure 
sale  by  a  oommittee  of  the  bondholders  who  formed  the  present 
company  under  a  reorganization  agreement,  which  was  approved 
1^  this  Commission,  and  the  present  company  has  operated  the 
road  since  September  1,  1917. 

The  accounts  of  these  companies  have  been  freqnwitly  before 
this  Commission  in  capitalization  cases,  and  it  has  had  occasion 
to  detennine  the  amounts  of  capital  actually  invested  in  the  com- 
pany, at  diSeient  timefc  From  the  evidence  before  the  Commis- 
sion in  those  cases  it  may  be  said  that  the  amount  actually 
invested  in  this  property  fairly  equals  $6,500,000.  It  appeared 
in  the  reorganization  case  that  the  road  and  equipment  actually 
cost  $7,237,478.45  and  that  the  reproductive  cost  would  be  a 
much  larger  figure     The  authorized  bond  issue  of  the  Rochester, 
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Syracuse  and  Eastern  Railroad  Company  at  the  time  of  fore- 
closure was  $5,000,000,  of  which  all  but  a  very  email  amount 
was  issued  and  outstanding  in  the  hands  of  the  public  Upon  the 
reorganization  the  bond  issue  was  limited  to  $2,500,000 ;  preferred 
stock  issued  was  $2,500,000,  and  common  stock  $1,600,000; 
practically  all  of  which  is  in  the  hands  of  the  original  bond- 
holders and  represents  what  they  hare  to  show  for  the  bonds 
which  they  held  originally. 

The  present  company  b^an  operation  September  1,  1917,  and 
reports  of  operation  up  to  March  31,  1918,  covering  seven  months, 
show  total  revenue  $399,970.98,  total  operating  expenses  $301,- 
828.28,  taxes  $19,500,  leaving  a  gross  incwne  of  $78,642.70,  out 
of  which  to  pay  £xed  charges,  interest,  and  return  to  stockholders. 
During  that  period  the  bond  interest  amounted  to  $62,681.77; 
■  other  interest  and  rent  deductions  $32,704-88,  leaving  a  net 
corporate  deficit  for  seven  months'  period  of  $16,143.9-6.  It  is 
true  that  that  period  includes  the  portion  of  the  year  when  the 
income  was  the  smallest  and  the  operating  expenses  the  largest, 
and  therefore  a  fair  estimate  of  a  year's  operation  can  not  be  made 
by  projecting  these  figures  forward  for  twelve  months  in  the  same 
proportion.  But  enough  is  shown  to  make  it  evident  that  a  fair 
return  would  not  be  realized  by  the  operation  of  the  road  under 
the  rates  in  force  during  that  time. 

In  April,  1918,  the  company  filed  a  tariff  schedule  which  it 
proposed  to  make  effective  May  5,  1918,  which  generally  read- 
justed its  rates,  lowering  some  and  increasing  others,  but  which 
was  built  upon  certain  fixed  principles.  The  old  fares  were 
arranged  upon  a  basis  of  multiples  of  five  cents,  which  was  the 
minimum  fare,  in  such  a  way  that  the  rates  between  the  different 
stops  approximated  as  near  as  could  be  two  cents  per  mile  for 
cash  faree  and  one  and  three-fourths  cents  per  mile  for  ticket 
fares,  with  the  commutation  fares  fixed  at  an  arbitrary  figure, 
not  upon  a  mileage  basis,  but  decreasing  per  mile  for  the  longer 
hauls.  The  new  fares  are  arranged  on  the  mileage  basis  with 
a  six  cent  minimum,  the  cash  fare  being  two  and  one-fourth  cents 
per  mile,  the  ticket  fare  two  cents  per  mile,  the  commutation  fare 
one  and  one-fourth  cents  per  mile,  and  the  milenge  book  one  and 


■oogle 


CouPLAiiTTS  aquitbt  Eochebteb  &  Stbaodhe  R.  R  Co.      405 

PubUc  SuTic«  Cranmiuloa,  Second  DUtrict  [Vol.  IT] 

three-fourths  cents  per  mila  These  fares  are  computed  to  the 
ci^  line  at  both  Sjracuse  and  Boehester,  and  the  regular  ci^ 
fare  in  those  cities  is  added  to  the  rate,  as  the  cars  of  the  com- 
panj  are  operated  in  those  cities  over  the  tracks  of  the  local 
companies. 

No  computation  of  estimated  revenues  upon  the  basis  of  the 
new  schedule  of  rates  has  been  furnished  to  the  Commisaion  in 
this  case,  and  we  have  no  accurate  means  of  determining  whether 
or  not  the  operation  of  the  road  thereunder  would  yield  a  fair 
return,  or  more  or  less  than  a  fair  return  upon  the  capital  invested 
in  the  service.  No  complaint  has  beffli  filed  against  any  of  the 
rates  in  the  new  schedule  except  the  commutation  rates  as  above 
stated. 

Since  the  banning  of  this  proceeding  a  report  of  the  opera- 
tion of  the  company  for  the  three  months  ended  June  30,  1918, 
has  been  filed.  This  shows  the  result  of  operation  under  the 
new  schedule  of  rates  for  practically  two  months  of  that  period, 
and  this  is  much  better  evidence  than  any  estimate  can  ever  be. 
From  this  it  appears  that  the  total  revenue  for  the  quarter  was 
$207,881.53,  operating  expenses  $149,993.76,  taxes  $10,500, 
leaving  income  applicable  to  return  $47,887.77.  The  interest  on 
funded  debt  was  $29,712.40,  other  interest  and  rent  deductions 
$15,246.33,  making  the  net  corporate  income  $2,429.04.  If  these 
results  fairly  reflect  what  may  be  expected  from  the  new  rates, 
they  do  not  indicate  that  a  fair  return  will  be  realized. 

No  evidence  has  been  presented  as  to  the  cost  of  furnishing 
service  to  commuters  alone ;  and  it  is  difficult  to  see  how  any  such 
evidence  could  be  given  as  they  are  comparatively  few  in  numr 
ber,  and  are  carried  on  the  same  cars  as  are  all  other  classes  of 
passengets;  and  therefore  in  determining  the  fairness  of  the 
commuters'  rate,  resort  must  be  had  to  another  kind  of  evidence. 
Proof  has  been  given  of  the  commutation  rates  in  force  upon  other 
electric  interurban  roads  in  the  same  vicinity,  and  while  such 
evidence  should  be  carefully  scrutinized  for  the  reason  that  operat- 
ing conditions  can  hardly  ever  be  the  same  on  different  roads 
(San  Francisco  E,  R.  Co.,  P.  U.  E.  1917  E,  546)  it  may  be 
used  in  the  absfflice  of  better  proof.     Most  of  these  rates  are  con- 
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Btructed  on  the  principle  of  a  lower  mileage  for  the  longer  haul 
rather  than  a  uniform  rate  per  mile.  On  the  Empire  State  rail- 
road the  commutation  rate  varies  from  one  and  fifteoi-one-hun- 
dredtha  cents  to  one  and  twenty-one  one-hundredths  eemts;  on 
the  Auburn  and  Syracuse  railroad  from  one  and  eix-one-hun- 
dredtha  cents  to  one  and  twenty-two  ono-hundredths  cents ;  oa  the 
Syracuse  and  Northern  railway  from  one  and  twenty-six  one- 
hundredtbs  cents  to  one  and  forty-one  one-hundrodths  cents.  The 
Syracuse  and  Suburban  Kailroad  Company  had  no  commutation 
fare,  but  issued  a  coupon  ticket  book,  by  the  use  of  whidi  on  the 
commutation  basis  the  rates  would  vary  from  one  cent  to  one  and 
one^iuarter  cents  per  mile.  It  is  only  fair  to  state  that  this  com- 
pany has  now  pending  before  the  Commiesion  a  proceeding  in 
which  it  seeks  approval  of  a  proposed  new  tariff  schedule  in  which 
the  commutation  rate  is  placed  at  one  and  one-half  cents  per  mile. 
We  are  also  asked  to  make  comparison  with  the  rates  on  the  New 
York  Central  railroad,  a  eteam  railroad  operating  in  the  same  ter- 
ritory. These  rates,  since  the  increase  effected  1^  the  order  of  the 
Director  General  of  Railroads,  range  between  .87  cents  and  1.29 
cents  pei;  mile.  It  appears,  however,  that  the  railroad  stations  in 
almost  every  case  are  situated  a  long  distance  from  the  business 
cmters  of  the  villages  served  and  that  practically  no  local  train 
service  is  furnished,  while  the  Bochester  and-  Syracuse  railroad 
runs-  directly  through  the  business  centers  and  fumishee  hourly 
aervica  It  is  evident  that  such  evidence  is  not  very  helpful 
But  the  comparison  between  the  rates  of  the  Rochester  and  Syra- 
cuse and  the  other  railroads  mentioned  does  not  show  such  a 
great  disproportion  as  would  justify  a  finding  that  they  are  for 
that  reason  unjust  or  unreasonable. 

We  are  aware  from  the  evidence  in  other  cases  now  pending 
before  us  that  there  has  been,  and  still  continues  to  be,  a  great 
increase  in  the  cost  of  labor  and  all  kinds  of  materials  used  in  the 
operation  of  electric  railroads.  The  War  Labor  Board  has 
recently  materially  increased  the  wages  of  employees  of  street 
railroads  in  the  territory  in  which  this  road  is  located  and  in  all 
probability  it  will  be  obliged"to  meet  such  increases,  thereby  greatly 
increasing  operating  costs.    In  view  of  all  the  cireumstances  we 


ViLLAQB  OF  Fa1.COHBS  V.  PBITNSTI.VANIA  GaS   Co.         407 

Public  Sorice  CommiBsian,  Seeond  District  [VoL  17] 

think  that  we  can  hardly  say  that  the  rates  complained  of  are 
unjust  or  unreasonable,  and  prefer  to  allow  operation  under  them 
to  continue  for  a  sufficient  length  of  time  so  that  accurate  data 
as  to  the  effect  of  such  operation  may  be  available,  and  the 
complainants  may  then,  if  they  are  so  advised,  make  an  application 
to  reopen  the  proceeding. 

All  concur,  except  Commissioner  Barhite,  not  present. 


In  the  Matter  of  the  Complaint  of  the  Trusteeb  of  thb 
IiTOORPOBATiD  ViLLAQE  OF  Falcokbb,  Cbautauqua  County, 
against  Penwsti.va:nia  Gas  Company  as  to  Proposed  Diaeon- 
tinuance  of  Furnishing  Natural  Gas  in  Said  Village 

Case  No.   6435 

(Public  Serrrice  CommiiHion,  Second  District,  September   17,  1918) 

A  tas  eomptMf  should  not  be  p«nnitted  to  wholly  shut  off  the  stipply  of  gaa 
from  a  community  —  u  to  what  clauei  of  cnatomera  it  may  ahut  off  from 
■apply. 

Po««T  of  the  Commiailon  to  protect  a  commnnitT  in  its  supply  of  foal  (oi 
heatins  and  cookinc. 

Tha  present  proceeding  was  brought  by  the  village  of  Falconer  to 
restrain  the  Pennsylvania  Gss  Company  fmn  cutting  off  the  supply  of 
natural  gas  from  that  village.  The  company  admits  its  intention  to  do  so 
but  defends  ita  right  to  so  elect.  The  ecaupsny  received  its  franchise  from 
the  village  in  1800  and  about  all  the  buildingB  in  Falconer,  which  is  a 
village  of  almost  3,000  people,  are  now  equipped  with  appliances  for  the 
use  of  natural  gas.  The  company  is  a  PennBylvania  corporation  supplying 
several  communities  in  that  State  and  also  supplies  the  city  of  James- 
town and  the  village  of  Falconer  in  this  State.  Practically  Jamestown 
and  Falconer  are  one  municipality.  Legally  they  are  separate  and  dis- 
tinct. There  appears  no  intention  to  cut  off  or  limit  the  supply  in  James- 
town and  the  only  reason  why  Falconer  is  to  be  cut  off  is  that  it  is  the 
last  municipality  to  which  the  gas  company  extended  ita  maias.  Held, 
that  it  cannot  be  presumed  that  when  the  franchise  was  granted  to  the 
gas  company  by  the  village  of  Falconer  it  was  intended  either  by  the  vil- 
lage or  by  the  gas  company  that  the  supply  of  gas  might  be  peremptorily 
discontinued  at  any  time.  Held,  also,  that  the  gas  company  should  not  be 
permitted  to  wholly  shut  off  the  supply  of  gaa  from  Falconer  bnt  may 
be  permitted  to  shut  off  the  supply  from  certain  classes  of  customen 
and  to  limit  the  amounts  supplied  to  others, 


DigilizeflbyGoOgle 


State  Department  Rkpoets 


Public  Service  CommiBBion,  Second  District 


Walter  H.  £dsoii,  for  the  complaiiiants. 

Fisher  &  Fisher,  for  the  respondent. 

Babhite,  Commissioner. — This  proceeding  is  instituted  by  the 
trustees  of  the  village  of  Falconer  for  the  purpose  of  restraining 
the  Pennsylvania  Gas  Company,  hereinafter  called  the  Gas  Com- 
pany, from  shutting  oft  the  supply  of  natural  gas  from  that 
village.  The  respondent  by  its  answer  admits  that  it  is  its  inten- 
tion to  shut  off  the  supply  of  gas  from  the  village  on  December 
1,  1918.  It  is  further  admitted  in  the  answer  that  the  Gas  Cora- 
pany  received  its  franchise  from  the  village  on  October  4,  1899, 
and  that  the  buildings  in  said  village  have  been  equipped  with 
appliances  for  the  use  of  natural  gas  to  the  amount  of  several 
thousand  dollars  and  that  nearly  all  the  inhabitants  depend  largely 
and  many  entirely  upon  gas  furnished  by  respondent  for  heating, 
cooking,  and  lifting.  The  reason  which  respondent  gives  for  its 
intended  action  is  that  it  is  unable  to  furnish  a  suf&cieut  supply 
of  gas  for  all  its  customers  during  severe  winter  weather.  The 
Gas  Company  is  a  Pennsylvania  corporation  and  supplies  with 
gas  several  cities  and  villages  in  that  State  and  brings  its  line 
across  the  State  line  into  New  York  and  supplies  the  city  of 
Jamestown  and  the  village  of  Falconer.  In  the  year  1917  the 
Qaa  Company  furnished  to  the  city  of  Jamestown  1,664,805,000 
cubic  feet  and  to  the  village  of  Falconer  82,828,000  cubic  feet. 
Practically  Jamestown  and  Falconer  are  one  municipality. 
Legally  they  are  separate  and  distinct.  Falconer  lies  to  the  east 
of  Jamestown  and  the  adjoining  boundary  lines  of  the  two  munic- 
ipalities are  coincident.  The  pavement  on  Second  street  in  the 
city  is  continuous  with  the  pavement  on  Main  street  in  the 
villaga  The  same  street  car  system  and  the  same  water  system 
serve  both  places.  The  business  and  the  social  relations  of  the 
two  communities  are  intermingled.  As  a  prominent  citizen  of 
the  city  expressed  it,  it  is  hard  from  an  ordinary  inspection  of  the 
vicinity  to  distinguish  any  dividing  line  between  the  city  of  James- 
town and  the  village  of  Falconer.  The  pipes  of  the  Gas  Company 
in  the  city  are  continued  into  the  village  and  furnish  the  supply 
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for  thnt  locality.  So  far  as  appears  from  the  record  or  has  come 
to  the  knowledge  of  this  Commission  there  ia  no  intuition  to 
cut  off  or  limit  the  supply  in  the  city.  The  only  reason  given  why 
Falconer  is  chosen  for  the  sacrifice  is  that  it  ia  the  last  nmiiiei- 
pality  to  which  the  Gas  Company  extended  its  mains. 

This  Commission  is  well  aware  of  the  natural  gas  aituation 
in  western  New  York,  It  believes  as  the  Gas  Company  contends 
that  the  supply  of  natural  gaa  is  failing  and  that  extremely  low 
pressures  may  result  in  danger  to  the  customers.  In  previous 
memoranda  and  orders  it  has  indicated  its  views.  The  Commis- 
sion in  nowise  recedes  from  the  position  it  has  hitherto  taken. 
That  position  does  not  contemplate  the  sudden  Ehutting  off  of 
gas  for  every  purpose  from  whole  communities.  It  is  based  upon  the 
necessity  of  shutting  off  certain  classes  of  users  during  the  period 
of  small  supply  who  originally  were  not  conaidered  as  possible 
customers  but  who  now  bum  gas  on  account  of  its  cheapness  and 
in  enormous  quantities.  It  is  based  upon  a  prevention  of  wasteful- 
ness among  domestic  consumers  by  causing  careful  methods  in  its 
use,  and  the  disuse  of  furnaces  and  other  appliances  which  do  not 
develop  the  heating  qualities  of  the  gas  to  their  full  extent.  It 
aims  at  preventing  the  extension  of  mains.  The  purpose  of  the 
Commission  is  the  conservation  of  gas  and  not  the  total  prevention 
of  its  use  until  the  companies  are  willing  to  make  arrangements 
to  augment  the  natural  product  by  the  addition  of  sutRcient  of  the  . 
manufactured  article  to  supply  the  deficit  The  city  of  James- 
town, uses  over  twenty  cubic  feet  of  gaa  to  every  cubic  foot  used 
by  the  village  of  Falconer,  and  means  adopted  for  the  conservation 
of  gas  in  what  is  one  community  is  a  much  better  way  to  solve 
the  problem  than  to  shut  off  the  supply  from  a  part  and  allow 
the  rest  to  use  the  gas  in  an  unrestricted  manner. 

The  respondent  sets  up  the  plea  that  it  is  dealing  with  an  article 
of  interstate  commerce  and  that  consequently  the  State  of  New 
York  has  no  control  over  its  action  except  perhaps  in  safety  mat- 
ters. In  other  words,  the  respondent  is  inclined  to  admit  that  the 
State  of  New  York  has  control  over  its  actions  in  matters  where 
the  police  powers  of  the  State  are  involved.     If  the  protection  of  a 
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village  of  from  2,500  to  3,000  inhabitanta  in  its  supply  of  fuel 
lor  heating  and  cooking  during  the  period  of  our  rigorous  north- 
em  climate  is  not  a  legitimate  subject  over  whidi  the  police  power 
of  the  State  may  be  exercised  it  is  quite  apparent  that  the  scope 
of  these  powers  is  extremely  limited.  Under  the  Public  Service 
C<»nniissions  Law  this  Commission  is  given  general  jurisdiction 
over  gaa  companies  and  by  subdivision  5  of  section  66  of  that 
law  it  has  power  "  to  see  that  their  property  is  maintained  and 
operated  for  the  security  and  accommodation  of  the  public." 

The  status  of  the  refipondeut  as  an  agent  of  interstate  comi- 
merce  where  the  subject  of  rates  is  involved  is  now  under  con- 
sideration in  the  courts,  and  with  the  final  decision  both  this 
Commissioii  and  the  interested  parties  must  be  content.  It  may 
be  interesting  to  observe,  however,  that  the  Gas  Company  and 
other  companies  which  obtain  their  supply  of  gas  wholly  or  in 
part  beyond  the  State  line  seek  the  protection  of  the  laws  of  the 
State  of  New  York  when  they  file  their  schedules  of  rates  pursuant 
to  the  laws  of  this  State.  They  depend  upon  the  protection  of 
these  laws  when  they  collect  their  bills,  but  when  these  rates 
or  any  proposed  increased  rates  are  attacked  then  th^  claim  they 
are  only  subject  to  United  States  law. 

The  franchise  granted  to  the  Gas  Company  by  the  village  of 
Falconer  is  not  for  any  definite  period  of  time  and  the  (Gas  Com- 
pany does  not  agree  to  supply  the  village  for  any  certain  number 
of  years,  but  we  have  the  right  to  infer  that  it  was  the  intention  of 
the  parties  that  the  contract  should  be  of  a  permanent  charaetei. 

It  can  not  be  presumed  when  we  consider  the  subject  of  the 
agreement  that  it  was  intended  dther  by  the  village  or  by  the 
Gas  Company  that  the  supply  of  gas  might  be  peremptorily  dis- 
continued at  any  time.  At  least  a  fair  and  reasonable  notice  was 
contemplated.  It  would  not  be  presumed  that  the  Gas  Company 
would  expend  the  sums  to  lay  its  pipes  throughout  the  village  and 
that  the  inhabitants  would  pipe  their  houses  unless  they  had  in 
view  the  permanent  continuance  of  the  service.  The  village  con- 
tains about  800  houses,  all  or  nearly  all  of  which  are  fitted  for  the 
use  of  gas.  What  factories  and  business  use  the  gas  does  not 
appear. 
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In  Booth  T.  Cleveland  Mill  Co.,  74  N.  Y.  15,  21,  we  find  theae 
words :  "  If  from  the  text  of  an  agreement  and  the  language  of 
the  parties  either  in  the  body  of  the  instrument  or  in  the  recital 
or  referencea  there  is  manifested  a  clear  intention  that  the  parties 
shall  do  certain  acta,  courts  will  infer  a  covenant  in  the  case  of 
a  sealed  instrument  or  a  promise  if  the  instrument  is  unsealed 
for  non-performance  of  which  an  action  of  covenant  or  assumpsit 
will  lie."  See  also  New  England  Iron  Co.  v.  Gilbert  El.  R.  E. 
Co.,  91  N.  T.  153. 

In  Russell  v.  AUerton,  108  N.  Y.  288,  it  is  held  that  when 
there  is  any  doubt  as  to  the  meaning  of  a  contract  it  will  not  be 
BO  construed  as  to  place  one  party  wholly  at  the  mercy  of  another. 

It  should  also  be  remembered  that  when  an  instrument  in 
vdiich  the  public  has  an  interest  is  to  be  construed  and  there  is 
any  doubt  as  to  the  meaning,  that  construction  must  be  in  favor 
of  the  public. 

The  Gas  Cora,pany  should  not  be  permitted  to  wholly  shut 
off  the  supply  of  gas  from  Falconer,  but  may  he  permitted  to 
shut  ofE  the  supply  from  certain  classes  of  customers,  and  to  limit 
the  amoimt  supplied  to  others. 

.    AH  concur,  except  Commissioner  Cheney,  not  present. 


la  the  Matter  of  the  Complaint  of  the  States  Metalb  Co., 
Inc.,  of  Mellenville,  Columbia  County,  against  Chatham 
Elsctbio  Light,  Heat  ahd  Powbe  Compaht,  Asking  that 
Three  Phase  Current  be  Furnished 

Case  No.  6461 
(Public  Serriee  CommiBsion,  Second  Diitcict,  Septonber  17,  1916) 

Obligationa  bid  npon  «  pnblic  Mirice  coipontiDn  b;  ita  certi£catB  of  ineor- 
poTatlon  and  the  gtaatint  to  it  by  «  PnbUc  Service  Commisaioii  of  tha 
Tight  to  tranaact  business  in  retaid  to  niMtinf  pnblic  demands  foi  th« 
pTodnct  fnmiahed  bjr  it. 

The  complaint  herein  is  made  bj  a  chemical  manufacturing  company 
located  at  Mellenville,  in  the  county  o(  Columbia,  N.  Y.,  and  engaged  in 
the  mtuiufacture  of  sulphuretto  of  antimony.     Thia   subatance  ia  uaed 
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in  compounding  rubber  for  war  purpoaes.  The  compmy  «]ao  intends  the 
production  of  other  war  material.  Ilie  Teapondent,  the  ChHtham  Elec- 
tric Light,  Beat  and, Power  Company,  ia  a  public  utility  corporation 
•upplying  electricity  for  those  purposes  in  the  locality  where  the  com- 
plainant's plant  is  situated.  Ilie  respondent  now  supplies  single  phase 
currant  for  lighting  purposes  and  for  running  small  motora.  The  com- 
plainant desirea  to  be  fumiahed  with  three  phase  current,  which  ia  the 
standard  for  power  purpoaea  for  general  usee.  The  single  phase  current 
now  furnished  is  insufficient  to  give  the  power  needed  by  the  complain- 
ant. Held,  that  the  Commission  has  the  power  to  order  the  required 
improvement;  that  the  certificate  of  incorporation  of  a  public  service 
corporation  and  the  permiaaion  granted  to  it  by  a  Public  Service  Gmi' 
mission  to  transact  buainesa,  not  alone  extend  to  it  certain  privil^es, 
but  impose  upon  it  certain  obtigations,  and  oae  of  those  obligations  is 
a  readineaa  to  respond,  even  at  expense,  to  all  reasonable  demands  for 
the  product  furnished  by  it. 

Scott,  Qerard  &  Bowers  for  complainELnt. 

John  C.  DardesB,  for  respondent. 

Bashite,  Commissioner. —  The  complainant  ia  a  chemical 
manufacturing  company  located  at  MellenvUle  in  the  county  of 
Columbia,  N,  Y.  The  plant  has  been  recently  purchased  and 
already  $31,000  or  $32,000  has  been  spent  in  getting  it  ready 
for  use  Ultimately  it  is  expected  that  from  $75,000  to  $100,000 
will  he  expended  in  improvements.  It  is  the  intention  to  operate 
for  tweaty-four  hours  continuously  during  the  seven  days  of  the 
week.  Sulphurette  of  antimony  ia  manufactured.  This  substance 
is  used  in  compounding  rubber,  and  is  a  product  employed  for 
war  purposes.  The  company  has  in  mind  the  production  of  other 
war  material. 

The  respondent  is  a  public  utility  corporation  which  exclusively 
supplies  electricty  for  light,  heat,  and  power  in  the  locality  where 
the  plant  of  the  complainant  is  situated.  At  the  present  time 
the  respondent  supplies  only  single  phase  current  which  is  used  for 
lighting  and  to  run  small  motors.  The  complainant  desires  the 
respondent  to  furnish  three  phase  current  which  is  the  standard 
for  power  purposes  except  possibly  for  small  motors.  The  com- 
plainant is  now  using  steam  and  a  water  power  which  will  not 
famish  the  required  power  for  more  than  two  hours  in  the  foie- 
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noon  and  two  hours  in  the  aftemooo.  The  single  phase  eurrent 
now  furnished  by  respondent  is  not  sufficient  if  it  were  suitable 
to  give  the  power  needed  by  the  complainant. 

The  complainant  claims  that  its  plant  was  bought  after  a  con- 
^  tract  had  been  made  with  the  respond^it  company  to  furnish  the 
electric  eurrent  desired.  This  claim  is  disputed  by  the  respond- 
ent, and  I  do  not  find  sufficient  evidence  in  the  record  to  uphold 
the  claim  of  the  complainant.  There  is  evidence  that  negotiations 
were  had  between  the  parties  upon  the  subject  of  power,  but  theao 
n^otiations  did  not  make  a  contract  The  complainant  also  holds 
that  the  respondent  should  be  required  to  furnish  the  power 
although  no  contract  was  made,  as  the  situation  warrants  such 
direction  on  the  part  of  the  Commission.  I  am  inclined  to  support 
this  claim  and  to  hold  that  the  Commission  has  the  power  to  order 
the  required  improvements.  Section  65  of  the  Public  Service 
Commissions  Law  provides :  "  Every  dectrical  corporatitoi 
*  *  *  shall  furnish  and  provide  such  service,  instrumentalities 
and  facilities  as  shall  be  safe  and  adequate  and  in  all  respects  just 
and  reasonable.''  Section  66  provides  that  each  Commission  shall 
have  power  "  to  order  reasonable  improvements  and  extensions  of 
the  works,  wires,  poles,  lines,  conduits,  ducts  and  other  reasonable 
devices,  apparatus  and  property  of  gas  corporations,  electrical 
corporations  and  municipalities." 

So  long  as  the  respondent  remains  the  only  source  from  which 
electric  power  can  be  obtained  in  a  particular  locality,  it  must 
expect  to  a  reasonable  extent  to  meet  the  demands  for  power  in 
that  locality.  Its  certificate  of  incorporation  and  its  permission 
to  transact  businew  by  the  Public  Service  Commission,  Second 
District,  not  only  extended  to  it  certain  privileges,  but  imposed 
upon  it  certain  obligations,  and  one  of  these  obligations  is  a 
readiness  to  respond  to  all  reasonable  demands  for  li^t,  heat, 
or  power,  and  to  make  such  additions  or  improvements  as  may  be 
necessary  to  meet  such  demands.  A  public  service  corporation  can 
not  be  permitted  to  dominate  a  certain  locality,  and  then  be  allowed 
to  say  how  far  and  to  what  extent  it  will  render  service 

The  water  power  owned  by  the  complainant  is  sufficient  (mly 
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to  nm  its  macbineiy  for  two  hours  in  the  forenoon  and  two  houre 
in  the  afternoon.  No  hardship  ia  to  be  imposed  upon  the  power 
company  as  the  complainant  in  its  brief  etatee  it  is  willing  to  pay 
a  fair  and  reasonable  amount  for  the  power  it  oses  although  such 
rate  ia  in  excess  of  the  rate  now  chained,  and  is  further  willing  to 
make  a  contract  to  take  at  least  9,000  kilowatt  hours  of  energy  per 
month.  The  complainant  will  further  undertake  to  supply  the 
necessary  transformers  to  reduce  the  voltage  from  that  at  which 
it  is  supplied  to  the  voltage  required  to  run  the  plant 

The  answer  of  the  respondent  is  to  the  efiFect  that  the  expense 
of  the  improvement  is  too  great,  and  that  the  margin  it  would 
receive  over  the  amount  it  pays  for  power  is  too  ffluall,  taking 
into  account  the  transformer  losses  and  the  line  losses.  The  last 
contention  noted  may  be  well  taken.  Under  its  filed  sofaednles  the 
company  makes  a  fair  profit  for  the  first  500  kilowatt  hours  per 
month.  Beyond  the  first  600  kilowatt  hours  per  month  the  rata 
is  but  slightly  in  excess  of  the  amount  paid.  Ko  opinion  ia 
expressed  as  to  whether  the  published  rate  for  over  500  kilowatt 
hours  per  ntonth  is  sufBcient  to  earn  a  fair  amount  for  the  power 
company.  That  matter,  if  necessary,  can  be  determined  at  a 
later  date  and  the  complainant  offers  to  pay  whatever  amount  is 
fair  and  proper.  The  figures  given  by  the  experts  called  by  the 
complainaut  and  those  of  the  respondent  as  to  the  cost  of  the 
improvement  differ  widely.  The  manager  of  the  complainant 
states  there  are  two  ways  by  which  the  desired  result  can  be 
reached.  By  one  method  an  additional  transformer  could  be 
placed  at  Chatham,  and  an  additional  wire  run  from  Chatham 
to  Mellenville.  His  estimate  of  the  cost  of  this  method  is  $1,150. 
Another  method  is  to  place  the  transformer  at  Ghent  and  run  the 
third  wire  from  that  place  to  Mellenvilla  The  cost  of  the  latter 
method  was  eetinuitecl  to  be  $3,344.  Which  would  be  the  better 
method  or  the  more  expense  to  operate  may  well  be  left  to  the 
power  company.  The  estimate  of  an  outside  electrician  places 
the  cost  of  construction  with  the  necessary  apparatus  from  Chat- 
ham to  Mellenville  to  be  $3,962.  The  president,  treasurer,  and 
general  manager  of  the  power  company  stated  that  it  would  cost 
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approximately  $7,423  to  meet  the  requirements  of  the  complain- 
ant Tliis  fi^re  however  includes  the  tranaformer  at  the  mill, 
which  complainant  is  willing  to  furnish.  In  a  letter  written  to 
the  complainant  by  this  witness  it  was  stated  that  the  cost  would 
be  between  $4,500  and  $5,000  and  it  would  seem  from  the  evi- 
dence that  the  cost  would  be  nearer  to  those  amounts  than  that 
stated  in  the  answer  of  the  respondent.  It  is  practical^  coii- 
ceded  by  the  respondent  that  the  present  current  will  not  be  suf- 
ficient for  the  present  and  the  future  needs  of  the  complainant; 
the  line  should  not  be  loaded  with  motors  large  enough  to  do  the 
work.  It  follows  that  if  the  complainant  is  willing  to  mate  the 
eonceseions  stated  in  its  brief  that  the  respondent  should  make  the 
required  improvements. 

AU  concur,  except  Commissioner  Cheney,  not  present 


Petition  of  ConoBB  Power  and  Light  Cobporatiok,  Coiioes 
CoMPAWT,  and  Cohoes  Gas  Light  Coupaht  for  Authority  to 
Transfer  Properties,  etc.,  to  Make  a  Mortgage  for  $5,000,000, 
to  Issue  now  $2,500,000  of  6  per  cent  ten-year  Gold  Bonds  and 
$2,500,000  Common  Capital  Stock 

Case  No.  5806 

(Public  Service  Contniaelon,  Second  District,  September  19,  1918) 

Permlsaian  EiAnted  to  a  ligbt  and  pawn  coTpoiatioii  to  nuke  and  execute 
a  mortgage  and  to  iuue  now  certain  fold  bonda  And  common  capital 
■tock. 

In  November,  IBIS,  the  Cohoen  Power  and  Light  Corporation  was  organ* 
iced  under  the  Transportation  Corporations  Law  with  an  authorized 
capital  stock  ot  $6,000,000.  As  regards  operations  the  company  is  still 
an  embryo  as  it  has  not  yet  b^^in  operations  and  none  of  its  stock  has 
yet  been  issued  nor  has  it  incurred  any  ohligations.  It  was  organized 
to  acquire  the  plants,  properties,  water  rights  and  franchiBCB  of  two 
existing  domestic  corporations,  the  Cohoes  Company  and  the  Cohoes 
Gas  Light  Company.  The  Cohoes  Company  was  GBtablished  by  a  special 
act  known  as  chapter  90  of  the  Laws  of  1628,  and  since  1831  has  main- 
tained a  dam  across  the  Mohawk  river  above  the  great  Cohoes  Falls, 
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together  with  a  tjetaa  of  canals  for  tbe  development  of  hydraulic  power. 
It  bIbo  owns  lands  on  both  sides  ol  the  Mohawk  river  which  oiable  it 
as  a  riparian  owner  to  use  the  watera  of  that  river  and  also  other  adja- 
cent lands  upon  which  manufacturers  under  leasee  have  contracted  and 
operated  many  industrial  [dsnts.  Hie  Cohoes  Gas  Light  Company  is  ft 
domestic  public  lighting  corporation  organized  in  1S52  to  manufacture 
and  distribute  gas  for  lighting  purposes  and  diatiibute  electricity  for 
light,  faent  and  power  purposes  in  the  city  of  Cohoes  and  surrounding 
towns.  The  relations  of  these  two  companies  have  been  roost  intimate 
for  over  sixty  years.  Ihe  purpose  of  consolidating  both  theee  corpora- 
tions by  transferring  them  to  the  Cohoes  Power  and  Light  Corporation 
is  to  make  possible  the  substitution  of  the  old  system  of  applying  the 
water  through  canals  directly  to  the  wheels  and  machinery  and  substi- 
tute for  that  system  a  central  modem  hydro-electric  plant  which  would 
generate  electric  current  for  the  hydraulic  power  in  one  plant  and  dis- 
tribute the  current  to  tbe  various  users.  Upon  the  petition,  the  appraisal 
of  the  physical  property  involved,  the  condensed  summary  of  fixed  capital 
expenditures  and  values  of  land  and  water  rights  heretofore  filed,  and 
upon  the  facts  adduced  at  the  hearing  held  July  10,  1918,  the  reports 
of  the  division  of  capitalisation  dated  May  88,  1917,  and  July  3,  191S, 
and  the  reports  of  the  division  of  light,  heat  and  power  dated  July  ID, 
1917,  and  May  1,  lOlS,  the  petition  of  the  Cohoes  Power  and  Light 
Corporation  was  granted,  and  it  was  authorised  to  execute  and  deliver 
to  the  Central  Union  Trust  Company  of  New  York,  as  truatee,  a  trust 
mortgage  upon  all  its  plant  and  property,  with  the  usual  restrictions, 
and  to  issue  its  bonds  under  this  indenture  for  an  amount  not  exceeding 
tifiOOflOO,  to  bear  not  over  6  per  cent  interest  per  annum,  and  to  now 
dispose  of  not  more  than  $2,500,000  face  amount  of  bonds  at  not  less 
than  their  face  value;  also  to  issue  an  equal  smount  of  its  common 
capital  stock  at  par,  to  be  disposed  of  at  not  less  than  the  par  value 
thereof,  tbe  proceeds  of  the  sale  of  such  securities  to  be  used  exclu- 
sively for  the  acquisition  of  the  properties,  franchises,  rights,  etc.,  of 
the  Cohoes  Company  and  the  Cohoes  Gsa  Light  Company,  free  and  clear 
of  all  incumbrances  and  claima  except  certain  small  miacellaneous  liabil- 
ities. Held,  that  the  allowance  of  $691,277.09  for  "risk  over  and  above 
actual  cost "  and  for  "  purchaser's  effort  and  outlay  in  consultation 
and  supervision  over  a  period  of  six  years  "  is  not  exorbitant  and  can  be 
reasonably  made. 

Petition  filed  December  4,  1916. 

Appraisal  of  physical  property,  etc.,  of  Cohoes  Gas  Light  Com- 
pany fl3  of  April  30,  1916,  filed  December  11,  1916. 

Condensed  summary  of  fi^ed  eapitnl  expenditures  and  valuation 
of  land  and  water  riphts  as  of  September  30,  1916,  of  Cohoea 
Company  filed  December  11,  1916. 
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Hearing  held  July  10, 1918. 

Keports  of  division  of  capitalization  dated  May  28,  1917,  and 
July  3,  1918. 

Reports  of  division  of  light,  heat  and  power  dated  July  19, 
1917,  and  May  1,  1918. 

Bt  thb  Commission. —  The  Cohoes  Power  and  Light  Ck)rpora- 
tion  is  a  domestic  corporation  organized  in  iRovember,  1916,  under 
the  Transportation  Corporations  Law,  with  an  authorized  capital 
stock  of  $5,000,000.  The  cranpany  has  not  yet  begun  operations, 
and  none  of  its  stock  has  yet  been  issued,  nor  has  it  incurred  any 
obligations.  The  purpose  of  its  organization  was  the  acquisition 
by  it  of  the  plants,  properties,  wat«r  rights,  and  franchises  of 
two  ^sting  domestic  corporations,  namely,  Cohoes  Company  and 
Oohoes  Gas  Light  Company.  The  Cohoes  Company  was  created 
a  corporation  by  special  act  of  the  Legislature  of  the  State  of  New 
York  known  as  chapter  90  of  the  Laws  of  1826,  pursuant  to  the 
authority  of  which  it  completed  in  1831  and  has  ever  since  main- 
tained a  dam  across  the  Mohawk  river  above  the  great  Cohoes 
Palls,  together  with  a  system  of  canals  for  the  development  of 
hydraulic  power;  it  also  purchased'  and  still  owns  the  lands  on 
both  sides  of  the  Mohawk  river  which  entitle  it  to  use  the  waters 
thereof  as  riparian  owners,  and  other  adjacent  lands  upon  which 
manufacturers  under  long  term  leasee  covering  both  the  laiid 
and  the  right  to  the  use  of  water  have  constructed  and  operated 
large  and  important  manufacturing  plants  such  as  iron  foundries, 
knitting  mills,  aie  factories,  cotton  mills,  hosiery  mills,  rolling 
mills,  and  other  industries.  The  practice  has  been  to  make  a  999- 
year  lease  of  the  land,  granting  to  the  lessee  also  the  use  of  a 
specified  amount  of  water  from  the  canal  system. 

The  Cohoes  Gas  Light  Company  is  a  domestic  public  lighting 
corporation,  organized  in  1852,  engaged  in  the  business  of  manu- 
facturing and  distributing  gas  for  lighting  purposes,  and  in  the 
distribution  of  electricity  for  light,  heat,  and  power  purposes  in 
the  city  of  Cohoes  and  surroonding  towns.  For  more  than  sixty 
years  these  two  companies  have  operated  in  the  same  territory 
Stats  Dkpt.  iBxn.—  'VoL.  17        27 
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and  are  closely  affiliated,  the  majorily  of  the  capital  stock  of  each 
being  under  a  conunon  ownership  and  control.  Both  generating 
Btations  of  the  lighting  company  are  located  on  lands  of  the  Cohoes 
Company  and  hare  been  operated  hy  water  power  famiBhed  fnim 
its  canals.  It  is  obvious  lliat  on  the  completion  of  the  snbetitation 
of  electric  energy  for  watei>  power  a  much  more  satisfactory  serv- 
ice can  be  rendered  to  the  patrons  of  the  lighting  company  by 
reason  of  the  greater  steadiness  and  continuity  of  the  poww  supply 
aside  from  the  more  important  economic  advantages  which  will 
be  secured. 

In  the  year  l&ll  Mr.  Anthony  N.  Brady  conceived  the  idea 
of  acquiring  the  two  properties,  discontinuing  the  application  of 
tiie  water  through  canals  directly  to  the  wheels  and  machinety, 
and  substituting  for  the  old  system  a  central  modem  hydro-electrio 
plant  which  would  generate  electric  current  for  the  hydraulic 
power  in  cme  plant,  and  distribute  the  current  to  the  various  users. 
It  was  estimated  that  running  with  a  load  factor  of  40  per  cent, 
the  available  water  with  a  necessary  steam  auxiliary  was  capable 
of  generating  in  the  modem  plant  78,840,000  kilowatt  hoars 
per  year,  of  'v^ch  30,000,000  kilowatt  hours  would  do  the  work 
which  the  entire  development  had  been  doing  under  the  old 
methods  and  do  it  better,  learing  the  ronainder  for  nae  in  othex 
directiona 

The  plan  was  carried  out  throng  the  purchase  by  Mr.  Brady, 
and  after  hie  death  by  his  estate,  of  substantially  all  of  the  stock 
of  the  two  c(»npaniefl,  viz. :  11,876.8  shares  of  $100  each  out  of  a 
total  of  12,000  shares  of  the  Oohoes  Ctuupany,  and  8,760  out  of  a 
total  of  10,000  shares  of  &e  lighting  company.  These  purchases 
were  made  for  cash  in  the  open  market  without  oommisaiona  or 
brokerage.  The  cost  of  the  Oohoes  stock,  including  compound 
interest  at  6  per  cent  per  annum  on  the  outlay  from  dates  of  pur- 
chase to  December  81,  1917,  and  deducting  dividends,  has  been 
$1,864,162.13,  and  the  cost  of  the  entim  12,000  shares  upon  diis 
basis  would  be  $1,888,498.40 ;  computed  in  the  same  way,  the  cMt 
of  the  lighting  company  shares  haa  been  $710,828.01,  and  the 
cost  of  the  entire  10,000  Bhares  upon  this  basis  would  be  $812,376. 
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The  eoteipriae  whs  &sa  TigorouBly  proaecated  to  completion, 
and  seems  to  have  met  the  expeota.tioiiB  of  its  owners.  The  cod- 
trol  of  the  water  which  had  been  parted  with  under  the  long  teim 
leasee,  abont  tbir^-one  in  number,  has  been  aecmred  hj  negotia- 
tions with  the  leeseeB  through  which  their  water  rights  were  sur- 
rendered in  consideration  of  what  was  considered  by  the  parties 
an  equivalent  Bup|rfy  of  electric  enei^.  The  monetary  return 
from  this  oorrent,  viz. :  a  total  of  about  27,000,000  kilowatt  hours 
per  year,  is  about  one-half  cent  per  ^owatt  hour,  leaving  about 
40,000,000  kilowatt  hours  per  year  for  disposition  elsewhere. 

The  new  [dant  was  constmcted  by  the  Ck^oes  Company  Itself 
without  the  interposition  of  construction  ccmtracta,  commission 
men,  or  brokers,  all  costs  being  paid  in  cash  as  they  were  incurred. 
These  payments  were  made  either  oat  of  net  earnings  which  were 
not  distributed  as  dividends  or  out  of  advances  which  the  Brady 
estate  made  to  the  company  between  January  1, 19^12,  and  Decem* 
ber  81,  1917,  to  the  amount  of  $1,122,987.32.  The  acquisition 
of  the  stocks  above  mentioned  took  place  at  a  time  when  there 
was  an  outstanding  mortgage  indebtedness  against  the  property  in 
the  amount  of  $860,000  which  was  assumed  by  the  purchasers 
and  is  to  be  retired,  thus  increasing  the  investment  by  that  amount. 

In  addition  there  was  expended  by  the  lighting  company  dur- 
ing the  five-year  period  mentioned  in  replacing  apparatus  used 
by  oonsumers,  i^ch  shoold  properly  be  credited  as  an  item  of 
develofHuent  cost  incident  to  the  new  hydroelectric  installation, 
the  sum  of  $40,000,  while  a  bill  for  $24,000  covering  legal  serv- 
ices over  a  period  of  years  will  be  paid  by  the  owners  of  tiie  stocks 
of  the  old  oomiMinies.  There  is  also  found  to  exist  an  excess  ol 
floating  assets  at  December  31,  1917,  over  like  assets  December 
31,  1911,  amounting  to  $81,017.48. 

Assumii^  that  ^e  few  minorily  shares  of  stock  in  the  old  com- 
panies are  of  equal  proporticmate  value  with  those  which  were 
acquired,  we  thus  have  the  eqmvalent  of  a  total  cash  investment 
in  the  property  by  the  present  owners  as  of  December  31,  1917, 
of  $4,313,878.20,  as  against  which  there  are  UabilitieB  to  be 
assumed  of  $5456.29. 
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The  newl^  oi^anized  Cohoes  Power  and  Light  Corpoiati<Hi  now 
proposes  to  take  over  all  the  properly  and  franchises  of  the  two 
older  corporations  as  of  the  date  last  named,  free  of  all  indehted- 
nees  except  the  boating  debt  of  $5,155.29,  and  to  pay  therefor  the 
sum  of  $5,000,000  in  its  own  securities,  viz.:  $2,500,000  of  its 
first  mortgage  ten-year  6  per  cent  bonds  at  par,  and  $2,600,000  of 
its  common  capital  stock. 

There  would  seem  to  be  no  doubt  of  the  wisdom  and  desirability 
of  the  development  which  has  been  made;  antiquated  methods  of 
developing,  applying,  and  diatributing  hydraulic  power  have  been 
superseded  by  new  and  much  more  productive  methods,  and  a 
substantial  additicm  to  the  power  output  of  the  property  has  been 
accomplished,  it  appearing  that  the  output  of  energy  from  the 
available  water  has  been  more  than  doubled.  It  is  necessary  to 
consider,  however,  whether  or  not  the  property  proposed  to  be 
acquired  by  the  new  company  is  fairly  and  reasonably  worth  the 
amount  proposed  to  he  paid  for  it.  It  will  be  observed  that  the 
investment  shown  above  represents  in  part  actual  cash  cost  of 
j^ysical  properly,  and  for  the  remainder  what  may  be  considered 
the  market  value  of  physical  property,  franchises,  and  good  will, 
because  the  stocks  purchased  in  the  market  were  the  equivalents 
of  thoee  items.  This  market  cost,  however,  included  certain  prop- 
erty which  will  not  he  used  or  useful  in  the  public  service,  and 
also  included  the  franchise  of  the  lighting  company.  The  C(Hn- 
mission  has  therefore  examined  the  books  and  records  of  the  old 
companies,  which  disclose  that  as  of  the  date  mentioned  the  actual 
.  cash  cost  of  all  of  the  assets  has  been  $3,516,142.21.  These 
records  run  back  nearly  100  years,  however,  and  ^ile  ihej  viete 
remarkably  well  kept  for  the  times,  certain  substantial  items  of  cost 
which  would  be  reflected  today  in  a  set  of  records  which  has  kept 
abreast  of  the  advance  in  accounting  science  are  missing.  Among 
these  cost  factors  may  be  mentioned  organization,  engineering  and 
superintfflidence,  law  expense,  interest  and  taxes  during  c(mBtnic- 
tion,  and  miscellaneous  construction  expenditures.  A  large  part 
of  these  cost  figures  would  seem  to  have  little  bearing  on  the  que&- 
tiou  of  value,  however,  b7  reason  of  their  great  antiqni^,  and 
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undoubtedlj  many  of  the  most  important  items  reflect  but  a  frac- 
tion of  present  values.  Neither  does  it  seem  worth  while  to  insist 
upon  an  expert  valaation  of  the  physical  property  involved,  for  the 
reason  that  any  such  valuation  would  be  largely  based  upon  indi- 
vidual conjecture  as  to  the  water  power  upon  its  earning  capacity 
and  as  to  the  whole  property  upon  &  c(Hnpariaon  with  what  other 
like  properties  may  have  coat,  the  latter  basis  eventually"  going 
back  in  large  measure  again  to  the  earning  power.  The  Com- 
mission has  all  the  evidence  which  can  be  produced  as  to  the  earn- 
ing power,  and  can  itself  apply  that  measure  of  value  to  the  d^ree 
that  it  is  proper  to  give  it  consideration. 

The  examination  made  by  the  Commission  discloses  that 
approximately  $1,000,000  of  the  original  cost  of  the  physical 
properly  is  represented  by  property  which  has  been  superseded 
in  the  new  development,  and  will  not  be  used  or  useful  in  the  pub- 
lic service.  It  was  necessary  to  take  and  pay  for  it,  however,  in 
order  to  acquire  the  old  plants,  and  while  it  will  be  superseded 
it  does  not  follow  that  it  is  valueless  because  in-  part  it  consists  of 
canals  and  other  real  property  which  may  prove  eventually  to  be 
of  substantial  value.  We  think  it  only  fair  to  consider  also  that 
the  property  was  acquired  and  the  new  development  made  during 
a  period  when  much  lower  prices  prevailed  than  are  current  today. 
Applying  the  test  of  earning  power,  we  find  the  present  companies 
have  an  actual  experience  of  six  months  ended  June  30,  1918, 
with  the  modem  plant.  These  earnings  are  based  on  moderate 
prices  for  the  output,  viz.:  for  electric  lighting  seven  and  one- 
half  cents  maximum  per  kilowatt  hour ;  for  gas  $1  per  1,000  cubic 
feet  maximum;  for  power  one-half  cent  per  kilowatt  hour,  and 
(estimated)  one  cent  per  kilowatt  hour.  These  figures,  with  a  45 
per  cent  operating  expense,  show  total  net  earnings  of  $425,- 
029.28,  equal  to  approximately  eight  and  one-half  per  c«it  on  the 
proposed  purchase  price. 

Following  this  scrutiny  of  the  proposition,  the  Commission  is 
satisfied  that  the  expenditure  of  $4,313,878.20  was  necessary  for 
the  accomplishment  of  the  project,  and  that  except  for  the  super- 
seded property  the  expenditure  represents  at  leart'the  equivalent 
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which  it  Tnmld  have  cost  to  pTurchase  tlie  phygieal  property  at  the 
time  iJie  oouversioo  took  place,  and  before  the  pieeent  era  of 
unusually  hi^  coBts ;  hy  tiie  adoption  of  theee  figures  no  franchise 
will  be  capitalized  contrary  to  the  statnte.  In  opening  the  books 
of  the  new  company  the  item  of  $1,000,000  repreeeoiting  super- 
seded proper^  should  be  set  up  as  intangiUe  capital  and  should 
be  treated  as  such  in  the  future  financial  transactions  of  the 
company. 

There  is  a  request  in  the  petition  that  we  allow  a  ccnupensa- 
tion  for  "  risk  over  and  above  actual  cost "  of  $323,504,  and  for 
"  purchaser's  effort  and  outlay  in  consultation  and  supervision 
over  a  period  of  ^z  years  "  of  $404,000.  If  we  allow  for  these 
two  items  $691,277.09,  the  desired  capitalization  will  be  made  up. 
It  is  fair  to  consider  that  the  development  has  denlanded  and 
received,  over  the  period  named,  a  large  expenditure  of  foresi^t, 
judgment,  skill,  and  application  on  the  part  of  the  owners  which  a 
not  included  in  any  of  the  figures  representing  actual  cash  outlay. 
The  difference  between  the  actual  investment  and  the  $5,000,000 
asked  is  about  16  per  cent  of  the  actual  cash.  The  evidence 
showB  that  a  cwnmendaWe  practice  was  followed  by  eliminating 
contractors'  profits,  commissions,  bonuses;  and  by  the  payment 
for  materials  and  services  on  a  strictly  cash  basia.  It  appeared 
also  that  the  engineering  and  financial  organizations  of  the  Brady 
estate  were  freely  drawn  on  for  their  services  during  the  entire 
period  of  constmctiOTi  for  which  no  charge  was  made  Consider- 
ing the  entire  circumstances,  the  period  of  time  consumed  and  the 
character  of  the  development,  we  feel  that  an  allowance  of  $691,- 
277.09  is  not  exorbitant  and  can  reasonably  be  mada 

In  aecordftnce  with  the  foregoing  opinion  the  Commiasion,  on 
the  same  day,  made  the  following  order: 

Bt  ths  Couhibbioit. —  JiTow,  therefore,  npon  the  forcing 
record,  ordered  as  follows : 

1.  That  the  Cohoes  Company  and  the  Cohoes  Gas  Light  Com- 
imny  are  hereby  authorized  to  transfer  all  of  their  propeitieg^ 
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franchises,  rights^  etc,  liee  and  clear  of  all  incumbrances 
and  claims  except  certain  miscellaneous  liabilities  a^regating 
$6,165.28,  to  the  CcAoes  Power  and  Light  Corporation  for  the 
sum  of  $5,000,000  as  of  Jannary  1,  1&18;  provided  that  the 
amount  of  all  of  Hoch  assets  at  the  actual  date  of  the  transfer  to 
the  latter  company  ^all  not  be  less  than  their  amount  at  December 
SI,  1917,  as  set  forth  in  the  reports  of  the  Commission's  division 
filed  in  the  case;  and  this  Commission  hereby  permits  and 
approves  the  transfer  to  and  acquisition  by  the  Cohoee  Power 
and  Light  Corporation  of  such  properties,  franchises,  rights,  etc, 
of  the  Colioes  Company  and  Cohoes  Gas  Light  Company  upon 
these  terms. 

2.  That  the  Cohoes  Power  and  Light  Corporation  is  hereby 
authorized  to  execute  and  deliver  to  the  Central  Union  Trust  Cwn- 
pany  of  New  York,  as  trustee,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  New  York,  a  certain  indenture 
deed  of  bust  or  mortgage  upon  all  its  plant  and  property, 
dated  the  lat  day  of  January,  1918,  the  form  and  terms  of  which 
indenture  shall  be  hereafter  presented  to  and  approved  1^  this 
Commission,  and  the  company  shall  have  no  right  or  authority 
to  issue  any  bonds  to  be  secured  thereby  until  such  approval  of 
this  Commission  shall  have  been  secured. 

8.  That  the  Cdioes  Power  and  Light  Corporation  is  hereby 
authorized  to  issue  its  bonds  under  this  indenture  up  to  an  amotmt 
not  fflcceeding  $2,500,000,  said  bonds  to  be  known  as  series 
A  bonds  running  for  ten  years  from  January  1, 1918,  and  bearing 
interest  at  not  more  than  6  per  cent  per  annum ;  provided  that  no 
bonds  shall  be  issued  until  the  mortgage  securing  said  bonds  shall 
have  been  presented  to  and  approved  by  the  Commission  as  pro- 
vided for  in  ordering  clause  2  herein. 

i.  Subject  to  the  conditi<ms  set  forth  in  ordering  clauses  2  and 
8  herein  said  $2,500,000  face  amount  of  bonds  may  be  dispoBed 
of  at  a  price  sot  leas  than  their  face  value  to  realize  proceeds  of  at 
least  tiiat  sum. 

5.  That  the  Cohoes  Power  and  Light  Corporation  is  hetehy 
aathorized  to  issue  $2,600,000  par  value  of  its  common  capital 
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stock  which  may  be  diaposed  of  at  a  price  not  less  thin  the  par 
value  thereof  to  realize  iiet  proceeds  of  at  least  that  sum. 

6.  That  said  Eecuritiee,  oi  the  proceeds  thereof,  which  shall  not 
be  less  than  $5,000,000,  shall  be  used  solely  and  exclusively  for 
the  acquisition  of  the  properties,  franchises,  rights,  etc.,  of  the 
Cohoea  Company  and  the  Cohoes  Gas  Light  Company,  free  and 
clear  of  all  incumbrances  and  claims  except  certain  miscellaneous 
liabilities  a^^r^ating  $5,155.29. 

7.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Cohoes  Power  and 
Light  Corporation  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  Commission. 

8.  That  the  Cohoes  Power  and  Light  Corporation  shall  for  each 
six  months'  period  ending  December  thir^-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  sudi  period  a 
verified  report  which  shall  show: 

(a)  What  securities  have  been  sold,  exchanged  or  othsrwiae 
disposed  of  during  such  period. 

(b)  The  dates  of  such  sales  or  disposition. 

(c)  To  whom,  such  sales  were  made. 

(d)  What  proceeds,  if  any,  were  realized  from  such  sales. 

(e)  Any  other  terms  and  conditions  of  such  transactions, 

(f)  With  respect  to  ordering  clause  6  of  this  order  there  shall 
be  shown  the  amount  of  the  securities  herein  authorized,  or  their 
proceeds,  which  has  been  used  for  the  purpose  specified  therein. 

Such  r^xirts  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  and  the  proceeds  used  in  accordance  with  the 
authority  contained  herein,  and  if  during  any  period  no  securities 
were  sold  or  proceeds  used,  the  report  shall  set  forth  such  fact. 

9.  That  within  two  months  after  the  transfers  herein  author 
ized  have  been  made,  detailed  statements,  duly  verified  by  the 
secretary  or  other  executive  officer  of  the  Cohoes  Power  and  Light 
Corporation,  shall  be  filed  with  the  Commission  which  ahall 
include : 

(a)  Particulars  of  the  journal  entries  made  upon  the  books  of 
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the  Ct^oea  Power  and  Li^t  Corporation  reflecting  the  acquisition 
of  the  properties  herein  authi>rized  to  be  transferred  to  it. 

(b)  A  detailed  allocation  of  the  cost  to  the  Cohoea  Power  and 
Light  Corporation  of  the  properties  acquired  from  the  Cohoea 
Company  and  Cohoes  Gas  Light  Company,  pursuant  to  the  author- 
ity hOTeiu  granted,  which  details  shall  be  subdivided  in  such 
manner  as  to  show  the  charges  and  credits  to  the  various  accounts 
at  Jaunary  1,  1918;  and  this  case  shall  remain  open  upon  the 
records  of  the  Commission  until  it  has  formally  approved  the 
manner  in  which  the  acquisition  of  this  property  has  been  recorded 
upon  the  boolu  of  the  Cohoes  Power  and  Light  Corporation. 

10.  That  the  Cohoes  Company  and  the  Cohoes  Gas  Light  Com- 
pany shall,  within  a  reasonable  time  after  the  consummation  of 
the  transfers  approved  in  this  order,  file  with  the  Commission  all 
tmch  annual  or  other  periodic  reports  as  the  Commission  may  be 
required  by  law  to  obtain,  or  which  it  is  empowered  by  law  to 
exact  and  shall  require,  oooceming  its  operations  and  financial 
or  corporate  transactions  during  the  period  subsequent  to  the  date 
of  such  report  last  filed  and  prior  to  the  effective  date  for  account- 
ing piirposes  of  the  transfers  hereby  approved. 

11.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioners  accept  and 
agree  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof  the  said  companies  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  over  the  signatures 
of  their  presidents  and  secretaries  accepting  this  order  with  all 
its  terms  and  conditions,  and  such  order  shall  be  void  and  of  no 
force  or  effect  imtil  such  stipulation  shall  have  been  filed  as  last 
above  provided. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Commission  the  securities  herein  authorized  and  the  money  to  be 
procured  by  the  issues  thereof  are  reasonably  required  for  the 
purpose  specified  in  this  order  and  that  such  purpose  is  not  in 
whole  or  in  part  reasonably  chargeable  to  operating  expenses  or 
to  income. 
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In  the  Matter  of  the  Complaint  of  Hobseheass  Tbanbpo&tatioh 
Pbotbctivb  Association  et  al.  against  Eluiha  Watbr,  Light 
AHD  Raileoad  Compant  as  to  Propoeed  InereaBed  Fare 

Case  No.  6471 

(Publie  Servioe  CcanmiuicHi,  Second  District,  September  19,  WIS) 

Iiimti{>tioii  M  to  whether  a  pnblic  serrice  cDrpontion  needi  additional 
income  fiom  incnaaed  trollay  latea  to  enable  It  to  render  satisfactoiy 
•errice  to  the  public  and  as  to  whether  the  rmte  propoMd  la  nnjiistlr 
diicrimiaatoiT. 

Tha  EliiiiTa  Water,  Light  and  Kailroad  Company  proposes  an  increase 
of  one  cent  in  its  trolley  fares  beyond  the  city  limits  of  £3mira.  The 
present  rate  in  Elmira,  which  includes  Elmira  Heights,  Southport 
Comers,  Claim's  Glen  and  Center  Mills,  is  five  cents,  a  flat  rate  whkA 
has  becune  est«blished.  Tha  Elmira-iHoTBeheade  trafflo  is  suburban  and 
BO  la  tiie  Elmira  Beights-'Blmira  traffic,  except  for  thoae  paasengers  <m 
botti  lines  who  live  just  beyond  the  city  limits,  of  whom  there  are  com- 
paratively few.  The  character  of  the  other  lines  interested  stated  in 
detail.  Two  questions  are  involved  in  the  present  case;  does  the  com- 
pany need  additional  income  from  increased  trolley  rates  to  enable  it  t« 
rotder  satislactory  service,  and  is  there  unjust  diftcrimination  in  the 
proposed  increased  rates.  Held,  that  where  a  long-established  city  flat 
rat«  of  five  cents  has-been  in  operation  in  a  city  and  its  outlying  dis- 
tricts, eubtirban  and  interurban  in  character,  a  propoeed  schedule  increas- 
ing rates,  using  tha  city  line  regardless  of  distance  or  population  as  a 
Eon&  boundary,  may  be  unjustly  discriminatory. 

A  Eone  system  allowed  which  includes  the  immediately  suburban  dia- 
tricts  in  the  flat  city  rate  and  increasea  ratea  to  and  from  the  disMcta 
interurban  in  character. 

Mortimer  L.  SuUivan,  for  complainants  and  town  of  SoatbporL 

Thomas  A.  Wiekham,  for  residents  of  the  town  of  Ehnira. 

H.  Ir.  Gardner,  for  Bnsineas  K^s  Association  of  Elmira 
Heights  and  for  the  town  of  Veteran. 

Stancbfield,  Lovell,  Falck  &  Sa;les  (b;  Edbb  M.  Lovdl),  and 
M.  Q.  Bogue,  for  respondent 

Fbnnell,  Commissioner. —  There  are  two  vital  questions  in  thia 
matter.     I>oes  the  company  need  additional  income  ftom  inoteawd 
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troUery  ratee  to  enable  it  to  render  satisfactory  service  1  Is  there 
imjust  discriminatioii  in  the  proposed  increased  rates! 

The  question  of  necessity  can  beet  be  answered  b;  stating  what 
the  company  is  legally  entitled  to  receive  from  its  railroad  opera- 
tions, and  then  atating  what  it  is  actoally  receiving  from  sach 
operations. 

A  public  utilities  ctanpany  is  entitled  to  receive  a  fair  return 
on  the  value  of  the  property  used  in  the  public  service,  making  due 
allowance  for  the  natural  "wearing  out"  of  the  property  and 
obsolescence.  To  ke^  a  trolley  system  fit  for  good  service  requires 
that  a  sum  be  set  aside  from  earnings  each  year  with  whidi  to 
meet  these  two  factors  of  destruction  as  the  years  go  I^.  Without 
such  a  policy  adopted  and  sanely  applied  the  final  physical  and, 
therefore,  financial  wrecking  become  as  certain  as  the  result  of  a 
d^nite  nkathematical  problem.  A  depreciation  reserve  must  be 
created  to  care  for  and  balance  such  depreciation.  The  rates  for 
service  must  carry  this  annual  chai^,  just  as  such  rates  should 
also  carry  an  annual  return  to  the  owners  of  the  property  used 
in  the  public  service.  The  public  in  paying  rates  is  not  to  pay 
enough  to  make  a  fair  return  on  the  capitalization  of  a  company 
but  on  the  actual  value  of  the  property  used.  This  value  may  be 
found  by  appraisal.  It  may  be  determined  also  by  the  actual 
investment  in  the  property:  that  is,  the  If^timate  cost  of  the 
property.  The  records  of  the  Public  Service  Commission  (Cases 
Nos.  4212  and  5357,  June,  1916)  show  a  detailed  inventory  and 
appraisal  made  by  the  company  and  chei^ed  by  the  Commission's 
engineers  and  accountants.  These  figures  not  having  been  ques- 
tioned, they  may  for  the  purposes  ojE  this  case  fairly  be  used  as 
investment  cost 

The  total  for  the  entire  physical  property  of  this  company  is 
$6,063,760.  The  amount  assigned  to  the  railroad  department, 
$1,911,476,  does  not  include  any  part  of  an  allowance  of  $1,000,- 
000  for  intangiUe  captal  undistributed  between  departments 
vfaicb  is  included  in  that  total.  The  accrued  depreciation  of  the 
railroad  property,  as  agreed  upon  in  Case  No.  6357  and  as  modified 
by  transactions  since  that  time,  June,  1916,  is  $291,072.  I>eduo^ 
'  ing  this  from  the  railroad  investment  ^ves  $1,728,64$. 

..  I  Gooyle 
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The  following  tabulation  shows  the  condition  of  the  railroad 
department  of  the  company  as  of  May  31,  1918; 

Elmika  Watkb,  Light  and  Railroad  Company 

All  dtrait-  Bulroad 

mflnti  depvtmeuti 

Fixed  capital  -December  31,  1917,  as 
per  company's  rc^rt  to  Public  Serv- 
ice Commission  16,068,759       $1,911,476 

Working  capital  (materials  and  sup- 
plies, and  cash)  December  31,  1917, 
as  per  company's  report  to  Public 
Service  Commission  . , , . , 111,569     

Bailioad  department's  proportion  of 
working  capital,  assuming  the  same 
ratio  as  for  tized  capital,  about  32 
per  cent 35,231 

Railroad  inveBtment,  fixed  and  floating 

capital $1,946,707 

Depreciation  reserve  on  railroad  prop- 
er^ Dec«nber  31,  1917 291,072 

Possible  rate  base $1,655,635 

Railroad  reveunes  year  ended  May  31, 

1918 $470,369 

Railroad  expenses  year  ended  May  31, 

1918 887,214 

Railroad  operating  income  year  ended 
May  31,  1918  (Case  No.  6471,  re- 
spondent's exhibit  No.  5) $88,155 

Rate  of  return  on  above  rate  base 5.02% 

Bonded  deht  December  31,  1917 '.  $3,951,000     

Railroad    department's    proportion   of     ~ 
bonded  debt,  in  ratio  of  fixed  capital 
investment,  32  per  cent $1,264,320 

....Gooyle 
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AUdeput-  KulToftd 

incnta  dc^BrtmeDta 

Five  per  cent  intereBt  on  bonded  debt $63,216 

Available   for  dividendfl,   surplus,  or 

other  purpoBefi  («83,155  —  $63,216)      19,939 

Capital  stock  December  31,  1917 $3,600,000     

Railroad   department's  proportion  of 

capital  stock  in  ratio  of  fixed  capital 

investment  32  per  cent 1,152,000 

Aatio  of  amount  of  railroad  income 

available  for  dividends,  sur]Jua,  etc, 

to  capital  stock  apportioned  to  rail- 

road  departm^t 1.73% 


CcHUpany's  Exhibit  Na  5  in  this  case  contains  the  following 
eBtimatee: 

Admtiokal  Revkn0£,  Ebtimatkd 
Ag  Besuii  One-Cent  Increase 
Estimated  additional  revenue  as  follows: 
Elmira  Heights  and  Horseheads,  Horsebeads  division     $3,440 
Elmira  Heights  and  Horseheads,  Elmira  Heights  divi- 
sion          4,560 

West  Water  street  and  Roricka 6,677 

Pennsylvania  avenue,  Southport 920 

$14,597 
S^ieca  Lake  division 9,213 

$23,810 

Expenses  to  be  met : 

Increased  fuel  cost $17,000 

Increased  labor  coat 14,575 

Increased  taxes,  franchise 1,200 

$32,775 
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It  will  thos  be  seen  that  the  company  estimates  that  its  increased 
expenses  will  be  greater  than  its  increased  earnings  by  $8,965. 
Deducting  thia  amount  from  $19,93&,  the  amonnt  available  ae  of 
May  31,  1£W8,  for  dividends,  surplus,  etc.,  we  find  a.  balance  of 
only  $10,974  as  the  proiitB  of  this  ccHnpany  oat  of  its  iny^tmeut 
in  railroaiJ  property  and  its  operation  of  the  sama  Even  if  the 
company's  estimate  of  additional  return  from  the  one-cent  in<»«ase 
is  low  and  its  estimate  of  increased  expenses  is  high  the  amount 
of  mai^n  is  so  small  that,  with  the  present  tendency  towards 
steadily  mounting  costs  and  the  probability  of  a  continuance  of 
cost  increase,  the  margin  will  in  all  probability  be  entirety  wiped 
out 

There  should  be  considerable  difference  in  the  handling  of 
cases'  where  companies  are  endeavoring  to  obtain  a  "  fair  return  " 
and  cases  where  they  are  endeavoring  to  meet  their  fixed  charges 
and  maintain  service  without  asking  for  any  return  in  the  form  of 
dividends. 

It  is  true  that  utilities  companies  must  expect  to  share  the 
unusual  burdens  of  these  emerg^icy  war  times,  but  the  public 
must  remember  that  "  sharing  the  burden  "  does  not  mean  that 
the  utilities  companies  should  carry  it  alone  by  operating  below 
cost.  Transportation  and  other  public  utilities  are  vital  to  the 
people ;  more  so  in  these  times  than  ever  before.  They  must  not 
be  permitted  to  break  down;  they  must  be  kept  on  their  feet; 
returns  must  equal  costs.  Public  utilities  perform  part  of  the 
public  service  and  therefore  must  be  kept  intact  and  in  operation 
for  the  public  benefit  "  Sharing  the  burden "  will  probably 
mean  higher  rates  to  the  public  and  lower  profits  or  no  profits  to 
the  companies. 

Of  course  it  must  be  understood  that  rates  fixed  under  these 
emei^ney  ctmditions,  and  withont  the  usual  long  contested  and 
expensive  rate  case  appraisal  and  carefully  investigated  condi- 
tions, are  fixed  for  not  longer  than  the  period  of  the  war  and  are 
subject  also  to  change  in  the  meantime  l^  order  of  the  Oommission 
upon  proof  of  changed  conditions. 

It  is  contended  that  the  proposed  increase  of  one  cent  be^coid 
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the  ci^  Jimits  of  Elmixa  is  imjustlj  diBcriminator^  againfit  thoee 
liTing  beyond  the  city  limits  because  it  increaBes  oiilj  those  berfond 
and  not  thoee  within. 

The  answer  to  the  question  of  unjust  discrimiiiation  shoiild  be 
found  in  tbe  ri^ts  of  travel  which  a  passenger  receives  upon  pajr- 
ment  of  his  fare  rather  than  the  distances  actually  traveled  on 
Tarioiis  car  liuee  from  the  end  of  the  lines  to  the  common  craiter  of 
traffic. 

Kates  are  divided  into  two  general  classifications:  one  based 
upon  mileage,  the  other  a  flat  rate  usually  of  five  cents  within 
the  boundaries  of  nmnicipalities  and  their  immediate  suburbs. 
The  rate  is  to  be  paid  for  a  long  or  a  short  haul;  but  the  passenger 
has  the  right  upon  payment  of  his  fare  to  take  the  long  haoL 
Of  course,  strictly  speaking,  this  is  clearly  inequitable  to  the 
railroad  company  as  well  as  to  the  passenger.  In  large  cities  one 
person  travels  ten  mUes  for  five  cents  on  the  same  car  that  a 
fellow  passenger  travels  ten  blocks  for  the  same  fare.  It  is  dear 
that  the  ten-mile  passenger  has  been  carried  below  cost  by  the 
company  and  the  company  has  carried  the  ten-block  passenger  at 
greater  than  a  fair  profit.  But  it  has  been  found  from  experience 
in  the  development  of  the  traffic  systems  of  the  various  nmnici- 
palities that  the  flat  rate  for  municipalities  works  out  in  the  long 
run  to  the  greatest  good  for  the  greatest  number.  Such  a  flat 
rate  teads  to  prevent  overcrowding  in  the  thickly  populated  cen- 
ters of  the  city  and  to  spread  the  people  toward  the  outer  edges 
and  into  the  nearer  suburban  districts.  This  condition  is  bene- 
ficial for  the  whole  commiuity,  both  on  the  economic  and  the 
civic  side.  It  prevents  congestion  of  population  in  those  districts 
of  the  city  where  closely  crowded  buildings,  including  commercial 
and  industrial  establishm^its,  make  necessarily  for  unpleasant, 
unhealthful,  and  imeconomtc  living.  The  cheap  fare  for  the 
long  haul  permits  men  who  work  in  the  thickly  built  up  portions 
of  cities  to  have  their  homes  in  the  outlying  districts  where  living 
conditions  are  much  better  for  their  families  and  where  land  is 
not  BO  valuable  as  to  preclude  their  having  enough  of  it  in  con- 
,    nection  with  their  homes  to  have  gardens,  and  thus  help  reduce 
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their  coat  of  living.  This  cmiditioQ  is  made  possible  only  by  the 
low  fare  for  the  long  haul,  and  while  this  ie  apparently  inequitable 
to  the  railroad  for  the  long  haul  and  to  the  ahoit  haul  passenger, 
neverthelees  it  has  brought  about  a  tremendous  step  in  advance 
in  the  living  conditions  in  American  cities,  and  has  become  a 
well  established  and  satisfactory  custom. 

Trolley  service  is  absolutely  necessary  in  a  modem  city.  If 
the  trolly  fares  were  measured  by  the  distance  traveled,  the 
natural  result  would  be  an  endeavor  on  the  part  of  trolly  users 
to  keep  as  dose  to  the  center  of  the  municipality  as  poauble  to 
save  the  considerable  monthly  expense  caused  by  the  increased 
rates  in  die  outer  districts,  which  increased  rates  for  a  whole 
family  would  be  very  considerable.  This  would  lead  to  congestion 
in  population  and  higher  rents  in  the  congested  center.  Another 
effect  would  be  the  curtailment  of  the  use  of  trolley  lines  in  the 
outer  parts  of  the  city  and  the  consequent  limitation  of  extension 
of  lines.  .  These  results  would  be  interwoven  with  each  other  and 
both  would  be  bad. 

This  theory  of  the  small  fare  for  the  long  haul,  balanced  by 
the  same  fare  for  the  very  short  haul,  usually  does  not  apply  to 
interuriian  lines  except  in  those  portions  which  are  immediately 
suburban.  Where  the  passenger  goes  by  trolley  from  one  com- 
munity to  another  there  is  not  the  same  reason  for  the  low  fare 
for  the  long  haul  as  where  he  goes  from  his  work  in  the  center 
of  a  given  community  to  his  home  in  a  suburb  and  returns*  there- 
from to  his  work.  Suburban  travel  enlarges  the  size  of  a  com- 
munity and  helps  bring  about  bwiefits  above  indicated  whereas 
interurban  travel,  from  one  community  to  another,  has  no  such 
effect.  Therefore,  there  is  not  the  same  reason  to  have  the  short 
haul  pay  the  flat  rate  for  the  benotit  of  the  interurban  passenger 
that  there  is  for  the  benefit  of  the  suburban  passenger. 

And  of  course  there  must  be  some  limitation  as  to  the  length 
of  the  long  haul  oven  when  it  reaches  to  the  sarburban  district. 
This  limitation  will  vary  with  every  community  and  its  particu- 
lar traffic  problems  which  have  to  do  with  distances,  grades, 
population,  etc 
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Now  if  w©  assume,  for  the  sake  of  ailment,  that  the  present 
&ve-ceiit  rate  in  Elmira,  which  includes  Elmira  Heights,  South- 
port  Comers,  Clark's  Glen,  and  Center  Mills  is  the  kind  of  flat 
rate  which  has  become  established  as  above  mentioned,  and  that 
the  localities  it  serves  are  of  the  nature  above  described,  then  any 
increase  such  as  proposed  might  be  r^arded  as  unjustly  diserimi- 
natoiy.  However,  it  can  hardly  be  claimed  that  the  Elmira- 
Horseheads  traffic  ia  miburban.  It  is  rather  intenirban,  which  ia 
also  true  of  the  Elmira  Heights-Elmira  traffic  except  for  those 
passengers  on  both  lines  who  live  just  beyond  the  city  limits,  of 
whom  there  are  comparatively  few. 

The  West  Water  Street  line  has  the  suburban  and  interurban 
eharacteristics.  Quite  a  number  of  people  live  near  the  city  line, 
but  the  trolley  service  reaches  all  the  way  to  Rorick's  Glen  and 
Clark's  Glen,  a  considerable  distance  b^ond  the  city 'suburban 
district.  The  service  is  not  only  for  the  suburbanites  who  would 
be  served  by  a  short  line  running  out  from  the  city,  but  the  service 
must  necessarily  be  maintained  clear  through  to  the  end  of  the  line, 
and  it  might  reasonably  be  said  that  the  service  near  the  far  end 
of  the  line  ought  not  to  be  charged  against  the  city  of  Elmira  as 
being  really  suburban  to  it.  There  mij^t  well  be  a  line  of  divi- 
sion between  a  five-cent  and  six-cent  zone  farther  west  on  Water 
street  than  the  city  line,  which  would  place  in  the  city  five-Mmt 
zone  the  residents  who  are  immediately  suburban  to  the  city. 

The  Southport  Comers  line  is  also  more  nearly  suburban  in 
character;  it  is  a  short  line,  extending  only  2,200  feet  beyond  the 
city  limits. 

The  diseriminatifm  against  the  traffic  outside  the  city  limits  is 
more  apparent  than  real.  The  city  passenger  pays  five  cents  for  a 
ride  anywhere  inside  the  city,  with  transfer  rights  to  take  him 
from  any  part  of  the  city  to  any  other  part.  The  passenger  may 
use  only  one  line  to  the  common  traffic  center,  but  he  has  the  right 
to  transfer  at  that  point  to  any  other  part  of  the  city,  and  the  com- 
pany must  maintain  regular  service  on  all  its  lines  at  all  traffic 
times  to  meet  the  requirements  of  passengers,  whether  transferees 
or  otherwise,  and  whether  or  not  the  lines  are  used.  The  passengers 
Staib  Dcft.  Bm.—  Y<u.  17        S8 
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from  Elmira  Heights,  Horseheads,  Rorick's  Glen,  or  Clark's  Glea 
get  exactly  the  satne  rights  as  the  city  passengerB  in  the  city,  and 
in  addition  the  haul  between  their  communitiea  and  the  city  and 
its  immediately  suburban  dietricts.  The  additional  hauls  are  l^ 
the  proposed  rate  made  for  one  cent.  This  is  not  i^arded  ta 
unjustly  discriminatory  in  view  of  the  nature  and  length  of.the 
extra  hauls. 

The  proposed  increase  of  one  cent  on  the  Horseheads,  Ehnlra 
Heights,  Rorick's  Glen,  and  Clarks'  Glen  routes  is  reasonable 
and  should  be  allowed. 

The  Southport  Comers  line  and  that  portion  of  the  West  Water 
'Street  line  immediately  suburban  to  the  wty  should  for  the  reasons 
above  mentioned  and  because  of  the  short  haul  to  the  business  cen- 
ter be  treated  as  portions  of  the  city  lines  and  have  the  same  rate. 

The  short  distance  on  the  Elmira  Heights  line  between  the 
corporate  limits  of  the  city  of  Elmira  and  the  corporate  limits 
of  the  village  of  Elmira  Heights  should  be  included  in  tiie  five- 
cent  city  zone. 

The  six-cent  rate  between  Elmira  and  Elmira  Heights  on  the 
Elmira  Heights  line  should  be  balanced  by  a  six-cent  rate  instead 
of  an  eleven-cent  rate  on  the  Horseheads  line  between  Elmira 
and  some  point  about  opposite  14th  street 

This  opinion  is  accompanied  by  an  order  setting  forth  a  tenta- 
tive schedule  and  providing  that  a  new  rate  schedule  conforming 
substantially  to  the  one  suggested  may  be  filed  and  become  effec- 
tive on  short  notice. 

All  concur,  except  Commiasionco'  Cheneiy,  not  present. 
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Petition  (ox  Complaint)  of  Stbacusb  aiid  Subhkbas  Kah-boajj 
CoupANY  under  Subdivigion  1,  Section  49,  Public  Service  Com- 
misaions  Law,  for  PenmBsion  to  Increase  Fares 


(Public  Service  CommiHion,  Second  Diatrict,  Octobor  1,  1918) 

Pcnniuion  slanted  to  s  public  Mrrkc  corporation  to  incroaae  fares. 

The  SyimcuM  uid  Suburban  Railroad  Compan;  ia  a  public  Bcrvice  cor- 
poration operating  a  cuburban  road  from  about  the  center  of  tbe  city 
of  Syracuse  through  aeveral  villages  to  the  terminus  of  the  road  at 
Edwards  FaUa,  a  little  beyond  the  village  of  Manlius,  having  a  branch 
extending  between  a  village  on  the  line  to  a  neighboring  hamlet,  the  total 
mileage  of  the  road  being  about  fifteen  miles.  The  petition  ol  the  rail- 
road shows  that  the  present  rat«a  and  fares  charged  by  it  were  inaufi- 
eient  to  yield  a  re«aonable  compensation  for  the  services  rendered,  and 
are  unjuatly  low  and  do  not  allow  a  sufBcient  average  return  upon  the 
value  of  the  property  actually  used  in  the  public  service  after  providing 
for  surplus  and  contingenciea.  Upon  all  the  facta  adduced  upon  the 
record  and  upon  a  hearing,  held,  that  the  contention  of  the  Syracuse 
and  Suburban  Bailroad  Company  as  to  the  inadequacy  of  the  present 
rates  is  sustained;  also  held,  that  when  it  appears  that  the  probable 
ravenue  to  be  derived  from  an  increased  rate  sehednle  proposed  to  meet 
conditions  arising  ont  of  the  preaent  war  will  not  more  than  meet 
increased  operating  ezpenaes  and  fixed  charges,  it  is  not  necessary  that 
a  careful  valuation  of  the  property  used  In  furnishing  the  service  should 
be  made;  it  la  sutSdent  for  the  purpoae  of  determining  the  applicatitm 
that  it  appears  that  tbe  value  of  the  property  is  at  least  equal  to  tiie 
amount  upon  which  the  fixed  charges  are  calculated. 

Such  a  valuati<Ri  is  not  to  be  couBidered  as  a  precedent  in  any  future 
rate  caae  involving  the  same  property. 

Gannon,  Spencer  &  Michell,  for  tbe  petitioner. 

Stewart  P.  Hancock,  Corporation  Counael,  for  city  of  STracuse. 

William  1.  Huber,  in  person. 

Theodore  L.  Poole,  for  himself  and  other  residents  of  the  town 
of  De  Witt 
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Cbxitst,  Commissioner. —  The  petitioner  in  this  matter  operates 
a  suburban  road  from  about  the  center  of  the  city  of  Syracuae  to 
and  through  the  incorporated  villages  of  Fayetteville  and  Manlius 
to  the  terminus  of  the  road  at  Edwards  Falls,  a  mile  or  so  beyond 
ManliuB  village.  A  branch  of  the  road  extends  from  the  hamlet 
of  Be  Witt  to  the  hamlet  of  Jamesville,  the  total  mileage  being 
about  fifteen  miles.  But  little  of  the  business  done  is  city  busi- 
ness, as  the  territory  served  in  the  city  also  has  the  service  of  the 
local  lines  with  transfer  privileges,  and  the  competitive  line  does 
the  greater  share  of  the  business.  Practically  no  local  riding  is 
done  in  either  of  the  villages  of  Fayetteville  or  Manlius,  althou^ 
the  residents  of  those  villages  use  the  road  for  the  longer  distances. 
The  character  of  its  business  indicates  that  its  tariff  schedules 
should  be  built  upon  the  interurban  basis  rather  than  upon  the 
urban,  but  in  view  of  the  fact  that  considerable  of  the  mileage  is 
located  in  the  city  and  those  villages,  section  181  of  the  Railroad 
Law  prescribing  the  maximum  of  rates  in  cities  and  villages 
must  be  complied  with  unless  otherwise  ordered  by  the 
Commission. 

Accordingly  the  railroad  company  presented  its  complaint  all^ 
ing  that  the  rates,  fares,  and  charges  charged  by  it  are  insufficient 
to  yield  a  reasonable  compensation  for  the  service  rendered,  and 
are  unjust  and  unreasonably  low,  and  do  hot  allow  a  sufficient 
average  return  upon  the  value  of  the  property  actually  used  in 
the  public  service  after  providing  for  surplus  and  contingencies; 
and  asks  that  notwithstanding  the  provisions  of  section  181  of  the 
Sailroad  Law  the  Commission  determine  the  just  and  reasonable 
rates,  fares,  and  charges  in  force,  and  permit  an  increase  in  the 
rate  of  fare  charged  by  the  petitioner  in  cities  and  incorporated 
.villages  above  five  cents. 

An  examinati;>n  of  the  different  municipal  consents  under 
which  the  petitioner  operates  discloses  that  none  of  them  attempt 
to  fix  rates  of  fare.  The  city  of  Syracuse  was  represented  at  the 
hearing,  but  none  of  the  other  municipalities  appeared  althou^ 
due  notice  was  given.  Certain  patrons  of  the  road  appeared  at 
the  hearing  but  made  no  objection  to  the  proposed  schedule  of 
increased  rates. 
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The  evidence  showa  that  the  operating  revenues  of  the  company 
for  the  year  1917  amounted  to  $151,167  and  the  operating 
expenses  $98,168.  Included  in  these  expenses  was  only  the  sum 
of  $3,020.75  to  provide  for  depreciation  during  the  year,  which  is 
manifestly  an  inadequate  sum  when  consideration  is  had  of  the 
amount  of  property  actually  used  in  the  service.  The  taxes  paid 
were  $11,753,  leaving  total  operating  income  of  $41,248.  To  this 
should  be  added  the  total  non-operating  income  $72,  making  gross 
income  $41,318.  The  interest  on  funded  debt  was  $27,650,  other 
interest  and  rent  deductions  $7,738,  leaving  a  net  corporate  income 
for  the  year  of  $5,&30.  It  also  appears  that  the  operating 
expenses  for  the  year  1918  will  be  very  largely  in  excess  of  those 
of  the  year  lfll7.  Increases  in  wages  of  its  operators  already 
granted  and  promised  amount  to  $9,900,  and  the  increased  cost 
of  operation  by  reason  of  the  hi^  prices  of  materials  will  be  from 
$4,000  to  $5,000.  The  record  of  operation  for  the  first  six  months 
of  the  year  1918  shows  that  the  travel  has  fallen  off  and  there  is 
no  reasonable  expectation  that  the  inctnne  from  operation  for  the 
year  1918  will  equal  that  of  the  year  1917.  The  company  has  not 
in  the  past  been  in  receipt  of  an  undue  revenue  as  the  record  of 
dividends  paid  shows  an  average  rate  of  but  .67  per  cent  for  the 
whole  twenty  years  the  road  has  been  in  existence,  and  the  corpo- 
rate surplus  at  the  end  of  the  year  1917  amounted  to  but  $45,000. 
Upon  this  showing  it  is  evident  that  an  increase  in  revenue  is 
absolutely  required  in  order  to  enable  the  company  to  meet  the 
increased  operating  expenses  to  which  it  will  be  subjected  in  the 
present  year. 

The  petitioner  has  presented  with  its  petition  a  proposed  tariff 
which  it  asks  to  have  approved  as  the  rates  and  charges  to  be 
charged  by  it  and  which  is  based  upon  a  rate  of  three  cents  per 
mile  for  cash  fares,  two  and  (me-half  cents  per  mile  for  ticket 
fares,  two  cents  per  mile  for  mileage  book  rate,  with  a  minimum 
fare  of  six  cents  for  each  class,  and  one  and  one-half  cents  per 
mile  for  commutation  rates.  A  computation  of  proliable  revenuo 
to  be  derived  from  the  new  tariff,  based  upon  the  assumption  that 
the  travel  in  the  future  will  remain  the  game  as  the  travel  foi 
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the  year  1917,  lias  been  submitted.  This  computation  shows  a 
total  possible  increase  in  revenue  from  the  proposed  rates  of  $24,- 
000.  It  is  not  probable  that  the  travel  will  increase  or  even 
remain  the  same  as  in  the  pact  The  records  of  the  company  for 
the  first  half  of  1918  with  the  present  rates  in  force  show  a  falling 
off  in  travel  to  a  considerable  extent,  and  it  is  probable  that  this 
company  will  experience  the  same  result  as  have  other  companies 
which  have  put  increased  rates  in  force,  which  is  that  the  voluine 
of  tra£Sc  will  decrease  so  that  the  income  return  will  not  be  in 
direct  proportion  to  the  rate  increase.  The  company  estimates 
that  it  will  realize  about  60  per  cent  of  the  maximum,  or  a  total 
increase  of  tl4,000.  From  the  evidence  before  the  Commission 
in  other  cases,  and  the  knowledge  which  it  has  of  the  results  real- 
ized from  increased  faxes  in  other  localities,  it  would  seem  that 
this  assumption  is  a  reasonable  one,  and  that  no  greater  increave 
of  revenue  can  be  expected  ahonld  the  proposed  tariff  he  put  in 
force.  The  increases  in  operating  expenses  already  mentioned 
will  absorb  all  of  the  increased  revenue  if  no  more  than  the  amount 
of  this  estimate  is  realized.  In  addition  to  that,  prudent  manage- 
ment requires  that  there  should  he  set  apart  from  the  revenues 
derived  a  larger  sum  above  what  has  been  set  aside  by  the  company 
in  the  past  to  provide  for  depreciation  and  renewal  of  the  property 
in  use. 

The  company  is  also  called  upon  to  make  in  the  next  year 
very  considerable  expenditures  in  the  improvement  of  its  track 
and  equipment,  including  the  rebuilding  of  portions  of  the  track 
and  a  considerable  amount  of  paving  on  account  of  public  work 
now  under  construction  along  its  lines,  and  it  has  already  been 
permitted  by  an  order  of  the  Commission  to  issue  capital  securities 
for  the  purpose  of  realizing  funds  to  perform  this  work.  These 
capital  issues  already  authorized  by  the  Commission  will  increase 
the  fixed  charges  of  the  company  about  the  earn  of  $5,&00.  It  is 
therefore  apparent  that  even  if  the  maximum  return  indicated  by 
the  1917  traffic  should  be  realized  from  the  increased  fares  pro- 
vided for  in  the  proposed  schedule  of  rates,  the  whole  amount 
would  be  required  for  increased  operating  expenses,  increased 


DigilizeflbyGoOgle 


pBTinOK  OV  Stk&CUU  t  SuBITBBAH  R.  K.  Co.  439 

PubUe  Serriea  Gommiuion,  S«c(aid  Diitrlct  [Vol.  171 

fixed  chai;ge8,  and  a  proper  reserve  for  depreciation  and  renewal ; 
and  that  there  can  be  no  promiee  or  hope  even  that  there  will  be 
available  therefrom  an;  amount  which  could  be  used  as  dividends 
to  stockholders. 

Under  present  conditions  it  does  not  appear  to  the  <!)ommi0sion 
that  it  will  be  feasible  to  put  into  effect  a  tariff  which  even 
theoretically  would  give  an  adequate  return  on  capital  actually  used 
in  the  service,  and  during  the  continuance  of  the  war  the  company 
should  be  satisfied  if  it  is  in  receipt  of  suflScient  funds  to  enable 
it  to  nieet  operating  expenses  and  fixed  charges. 

Thia  situation  makes  it  hardly  necessary  that  a  valuation  of 
the  proper^  used  in  the  service  should  be  made,  and  the  effort 
of  the  Commission  has  been  directed  only  to  ascertaining  whether 
that  valuation  at  least  equals  the  amount  of  the  inteiest-bearing 
indebtedness.  As  no  adequate  valuation  has  been  made  or 
attempted,  the  figures  used  for  the  purpose  of  determining  this 
proceeding  will  not  be  considered  as  binding'  in  any  future  rate 
esse  prosecuted  in  normal  times  and  under  normal  conditions. 

Evidence  has  been  given  of  an  appraisal  of  the  property  of  the 
company  used  by  it  in  rendering  the  service  amoonting  to  $1,134,- 
272,62.  Included  in  this  is  an  inventory  of  tangible  property 
amounting,  at  unit  figures  based  npon  prices  prior  to  1914  when 
the  present  abnormal  rise  in  values  b^au,  to  $714,952.82.  We 
do  not  desire  to  approve  the  basis  adopted  in  this  appraisal  for  the 
additions  to  inventory  figures  to  take  care  of  contingencies  and 
(Moissiona,  taxes,  insurance  and  interest  during  construction,  and 
other  intangible  items.  This  is  especially  true  in  regard  to  the 
it«n  of  bond  discount,  which  clearly  can  not  be  allowed,  as 
■  that  item  under  accepted  accounting  practice  should  be  amortized 
out  of  return  on  capitaL  But  some  allowance  should  be  made 
for  these  items,  and  without  going  particularly  into  the  matter, 
it  may  fairly  he  said  that  for  rate  purposes  a  valuation  of  $900,- 
000  would  be  justified.  The  amount  of  the  funded  debt  permittcl 
to  be  issued  under  the  recent  order  of  the  Commission  is  $775,000, 
vrtiich  includes  $50,000  for  new  improvements  and  $20,000  for 
workijig  capital    It  then  appears  that  the  amounl  of  the  interest- 
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bearing  securities  outstanding  does  not  equal  the  valuation  of 
the  tangible  physical  proper^  used  in  the  service  plus  the  wooing 
capitid. 

The  most  troublesome  question  in  this  case  arises  hj  reason  of 
section  181  of  the  Railroad  Law,  which  prescribes  a  maximum  fare 
of  five  cents  within  the  limits  of  an  incorporated  city  or  village. 
It  is  now  well  settled  by  the  judicial  construction  of  this  section 
and  of  the  Public  Service  Commissions  Law  that  this  law  does  not 
limit  the  power  of  this  Commission  to  fix  the  rates  of  fare  that  may 
lawfully  be  charged  by  a  railroad  although  the  railroad  can  not  fix 
a  higher  rate  than  that  contained  in  the  statute  without  an  order  of 
the  Commission.  While  the  power  exists  in  the  Commission,  it 
ought  not  to  be  exercised  unless  it  appears  that  tested  by  the  rules 
ordinarily  employed  in  rate  cases  the  statutory  rate  is  unjust  and 
unreasonable^  lu  determining  that  question  the  statute  rather 
makes  the  municipality  the  unit,  and  in  the  ordinary  case  where 
the  operation  is  wholly  within  the  municipality  or  the  operation 
out  of  it  is  only  incidental,  this  method  can  be  followed.  The 
difficulty  in  this  case  arises  from  the  fact  that  almost  the  whole 
operation  of  this  road  is  suburban  and  the  municipal  operation  is 
only  incidental.  While  about  two  miles  of  the  road  is  within  the 
city  of  Syracuse,  thra>e  is  but  little  local  travel  on  account  of  the 
competition  of  other  lines  offering  greater  facilitiee.  The  length 
of  the  lines  in  the  villages  of  Fayetteville  and  Manlius  is  so  short 
that  there  is  scarc^y  any  travel  between  any  two  points  in  the 
respective  villages.  But  owing  to  the  fact  that  the  basis  of  the 
cash  fare  in  the  proposed  schedule  is  three  cents  per  mile,  with  a 
minimum  of  six  cents,  there  ia  a  possible  violation  of  the  section 
in  the  case  of  all  through  passengers  carried  in  Syracuse  and  any 
local  passengers  that  may  be  carried  in  Syracuse,  Fayetteville, 
or  Manlius,  unless  the  Commission  so  orders. 

It  is  practically  impossible  to  segr^ate  the  account  of  revenues 
and  o[>erating  expenses,  or  even  the  fixed  investment  used  for  the 
local  business  from  that  applicable  to  the  suburbsn  business,  as 
the  same  equipment  is  used  for  all,  the  local  and  suburban  passen- 
gers being  carried  on  the  same  cars,  and  there  is  no  distinctly 
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local  operation.  The  investment  in  tangible  physical  property 
within  the  city  of  SyracuBe,  consisting  of  pavements,  rails,  ties, 
polea,  wires,  etc.,  amounts  to  $118,817.82.  In  these  figures 
nothing  is  included  for  intangibles,  nor  does  this  amount  include 
anything  for  cars  or  other  equipment,  nor  any  portion  of  the 
coet  of  the  power  plant.  The  evidence  is  that  the  revenue  from 
the  strictly  city  buainees,  that  is  from  passengers  carried  from 
one  point  to  another  in  the  city,  is  approximately  $7,000  per  year, 
a  very  small  proportion  of  the  total  passenger  revenue.  As  it 
muflt  be  evident  that  the  city  operation  is  more  expensive  than 
the  suburban  when  consideration  is  had  of  the  more  coatly  con- 
structiott  of  the  plant  used,  the  alow  speed,  and  the  more  frequent 
stops,  it  may  be  fairly  said  that  any  conclusions  reached  as  to  the 
rate  of  retiim  for  the  system  as  a  whole  would  apply  at  least  in 
the  same  proportion  to  the  city  operation  were  it  possible  to  get 
at  the  exact  figures.  As  already  demonstrated,  the  present  fares 
for  the  whole  E^stem  do  not  provide  a  fair  return,  neither  is 
it  probable  that  the  revenue  to  be  anticipated  from  the  proposed 
new  tariff  will  more  than  meet  operating  expenses  and  fixed 
charges;  and  a  finding  of  the  same  facts  with  re^Lrd  to  the  city 
operation  is  warranted. 

All  concur. 
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In  the  Matter  of  the  Appeal  from  the  Aonon  or  the  SosooIi 
Mbetihg  Held  in  Diatrict  No.  22,  Town  of  Colonic,  Albany 
County,  June  4,  1918 

Cam  No.  433 
(Decided  August  9,  1S18) 

A  BMtlBg  held  ia  a  adtool  diitrict  prior  to  ti»  tixa»  rtatad  bt  tlw  astioB  haa 

no  aatLoiity, 

On  June  4,  IBIS,  two  diitinct  meetings  were  held  in  school  diitriet  KOl 
22,  town  of  Colon  ie,  Albany  county,  each  claiming  to  be  in  response  to  » 
notice  issued  by  tile  district  superintendent  under  the  provisions  of  sec- 
tion 4,  chapter  iQQ  of  tlu  Laws  of  ISIS.  The  notioe  as  issued  fixed 
the  meeting  time  at  7:30  p.  u.,  but  prior  to  that  time  certain  electors 
of  the  district  met,  held  a  meeting  and  went  through  the  form  of  electing 
officers.  At  the  prescribed  hour,  however,  the  regular  called  meeting 
was  held  and  organized  by  electing  a  chairman  and  clerk  of  the  meeting 
and  elected  three  trustees  for  one,  two  and  three  years  respectively,  a 
collector  and  clerk  for  the  ensuing  school  year,  and  in  all  other  reapecta 
complied  with  the  requirements  of  the  law.  Held,  that  the  meeting  held 
prior  to  the  hour  stated  in  the  notice  can  have  no  validity  and  is  without 
force  or  effect.    Appeal  sustained. 

FiNEOAN,  Deputy  Commiaaioner. —  It  appears  from  papa« 
on  file  in  this  appeal  that  two  district  meetings  were  held  in 
district  No.  22,  town  of  Colonie,  Athany  county,  on  June  4,  1918, 
in  response  to  a  notice  issued  by  the  district  superintendent, 
under  the  provisions  of  section  4,  chapter  199  of  the  Laws  of 
1918. 

The  notice  £xed  the  hour  of  meeting  at  7 :30  o'clock  p.  u.  It 
is  alleged  1^  the  appellants  that  certain  electors  of  the  district 
assembled  sometime  prior  to  the  hour  mentioned,  held  a  meeting, 
and  attempted  to  elect  district  officers.  The  appellants  insist  that 
this  meeting  was  illegal  for  the  reason  that  it  was  held  before 
the  arrival  of  many  of  the  district  electors  who  assembled  at  the 
school-house  at  7:30  p.  m.,  prepared  to  proceed  with  the  business 
of  the  meeting.  Those  who  assembled  at  the  howi  ppentioned, 
442 
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including  the  appellants  in  this  proceeding,  organized  by  elect- 
ing a  chairman  and  clerk  of  the  meeting  and  tlien  proceeded  to 
elect  three  trusteeB  for  terms  of  one,  two  and  three  years,  respec- 
tively, and  also  a  collector  and  clerk  for  the  ensuing  school  year. 
A  poll  list  appears  to  have  been  kept,  twenty-one  votes  being 
cast,  all  in  favor  of  the  election  of  the  persons  who  were 
nominated  for  office,  as  follows:  trustee  for  three  years,  Paul 
Rentz ;  trustee  for  two  years,  Allin  Depew ;  trustee  for  one  year, 
Otto  Schultz ;  collector,  George  Marsolais ;  clerk,  William  Glynn. 
It  is  inaisted  that  these  petrsona  are  the  duly  elected  officers  of 
the  district,  under  the  provisions  of  section  227  of  the  Education 
Law,  and  are  eaititled  to  hold  office  as  such. 

It  is  apparent  that  ill  feeling  exists  in  the  district  and  that 
there  are  two  factions  among  the  electors.  The  appellants  have 
set  forth  in  the  papers  filed  facts  sufficient  to  show  that  the  officers 
above  named  were  regularly  elected  at  a  meeting  which  was  held 
in  accordance  with  the  notice  posted  by  or  under  the  direction 
of  the  district  superintendent,  as  required  by  the  statute  which 
repealed  the  Township  St^ool  Law.  A  meeting  held  prior  to  the 
hour  stated  in  the  notice  can  have  no  validity  and  is  without  force 
01  effect. 

It  appears  that  a  copy  of  the  appeal  papers  was  served  upon 
the  respondents  on  or  about  July  fifteenth.  No  answer  has 
been  interposed.  The  facts  stated  1^  the  appellants,  therefore, 
stand  nnccMitroverted. 

The  appeal  is  sustained. 

It  is  ordered  that  Paul  Kentz,  Allin  Depew  and  Otto  Schultz 
be  and  they  are  hereby  recc^ized  and  declared  to  be  the  duly 
elected  trustees  of  district  No.  22,  town  of  Colonic,  Albany 
county,  and  that  George  Marolais  and  William  Glynn  be  and 
they  are  hereby  recc^ized  and  declared  to  be  the  duly  elected 
collector  and  clerk  of  said  district,  respectively,  each  of  said 
officers  having  been  rc^larly  elected  to  office  at  a  meeting  duly 
called  and  held  in  said  district  on  June  4,  1918,  at  7:30  o'clock 
p.  M,,  and  that  any  and  all  other  meetings  of  the  electors  of  said 
district  held  on  ihe  said  4th  day  of  June,  1918,  are  hereby 
declared  void  and  of  no  efiFect 
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In  the  Matter  of  the  Appeal  of  A.  A.  Low,  as  Agent  of  the 
A.  A.  Low  Estate,  Relative  to  the  Alteration  of  the  Bound- 
ariea  of  School  District  No.  3,  Town  of  Piercefield,  St.  Law- 
rence County 

Oaae  No.  435 

(Deddad  August  13,  1018) 

A  pnmnptlra  ulita  !■  faror  of  retafadiif  ■  lUatilct  m  erisliiallr  aaUMUhei) 
and  now  coaatltntad. 

Prior  to  January  Z7,  10111,  achool  diatriet  No.  0,  town  of  ColttM,  St 
Lawrence  county,  waa  a  large  territory,  moetly  wild  and  (oreat  landa, 
having  an  aaaesied  valuation  of  about  (480,000,  maintaining  a  main 
■chool  with  two  branches  and  employing  three  teachers.  The  adjoining 
district  No.  2,  town  of  Pieri^eflelii,  in  the  same  county,  was  analler  and 
aaaeased  at  9174,000.  Thii  district,  however,  had  more  childrui  to  edu- 
cate than  aaid  district  No.  9,  and  waa  required  to  support  a  main  school 
with  two  teachers  and  a  branch  school  at  a  village  called  Conifer. 
About  sixty-flve  pupils  lived  at  or  near  that  place  and  the  branch  school 
was  entirely  inadequate  for  their  school  use.  Ai  aaid  district  No.  9  was 
mostly  wild  and  forest  lands,  and  a  Urge  lumber  enterprise  had  been 
established  at  Conifer  and  additional  school  facilities  for  the  children 
of  those  employed  in  that  enterprise  were  required,  the  district  super- 
intendent of  the  supervisory  districts  Nos.  6  and  8,  St.  Lawrmce  county, 
determined  that  a  new  district  should  be  formed  out  of  district*  Mo«.  0 
and  2,  and  on  January  27,  1916,  therefore,  they  executed  an  order 
creating  school  district  No.  3,  towns  of  Colton  and  Piercefleld,  for  the 
purpose  of  maintaining  a  school  at  Conifer. 

The  appellant  herein  is  the  agent  fiH-  tlie  eatatc  of  A.  A.  Low,  deceased, 
which  estate  owns  two  tracts  of  wild  or  forest  lands  in  the  town  of  Col- 
ton, St.  Lawrence  county,  together  containing  over  18^000  acres,  of  the 
aasessed  valuation  of  (91,200.  The  appellant  seeks  to  have  the  boundaries 
of  the  new  district  altered  by  tranrferring  the  two  tracts  owned  by  the 
Low  estate  to  district  No.  S,  town  of  Colton,  in  which  they  were  located 
prior  to  the  creation  of  such  new  district.  His  request  having  been 
refused,  this  appeal  is  brought  from  such  refusal.  Held,  that  the  que«- 
tion  involved  is  not  the  school  facilities  of  childrni  residing  in  the 
territory  afTected,  but  whether  it  is  unfair  that  the  property  formerly 
located  in  district  No.  9,  Colton,  should  be  burdened  with  the  support  of 
a  school  at  Conifer,  which  is  part  of  a  local  ^iterprise  in  which  the 
owners  of  the  transferred  property  are  not  concerned.  It  appears,  how- 
ever, that  the  new  district  has  erected  a  school  building  and.incnrred  a 
considerable  indebtedness  therefor,  relying  upon  the  taxable  property  of 
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the  dfitrict  *■  original];  establiahed.  To  gTMot  the  relief  eooght  would 
iiecesait«te  taking  Irmi  the  present  diBtrict  nearly  two-thirds  of  ita  tax- 
able property,  leaving  about  (100,000  to  be  taxed  for  the  pajment  of 
the  principal  of  ontatandiiig  bonda  and  the  maintenance  of  the  district 
(cbool.  Held,  alto,  that  there  ia  a  strong  preaumption  in  favor  of  the 
retention  of  the  diatrict  aa  it  waa  originally  eatablished,  and  that  thia 
preaumption  haa  not  been  orercixne.    Appeal  dismitted. 

Ealph  HaatingH,  attorney  for  appellant. 

George  H.  Bowers,  attorn^  fo'r  the  respondent  A.  J.  Fidda. 

riKEQAN,  Deputy  Conunisaioner. —  The  appellant,  A.  A.  Low, 
is  the  agent  for  the  estate  of  A.  A.  Low,  deceased.  The  aaid 
estate  is  the  owner  of  two  tracts  of  wild  or  forest  lands  in  the 
town  of  Colton,  St.  Lawrence  county,  one  containing  about 
17,139  acres  and  the  other  1,043  acres.  The  total  assessed 
valuation  of  such  lands  is  $91,200.  Both  tracts  are  located  in 
school  district  No.  3,  towns  of  Piercefield  and  Colton.  The  dis- 
trict is  a  joint  district,  lying  in  supervisory  districts  Nos.  6  and 
8  of  St.  Lawrence  county. 

It  appears  that  in  Jannaiy,  1915,  the  lands  referred  to  were 
a  part  of  school  district  No.  9,  town  of  Colton.  Such  district 
was  a  large  district,  mostly  wild  and  forest  lands,  having  an 
assessed  valuation  of  approximately  f486,000,  maintaining  a 
main  school  and  two  branch  schools,  and  employing  three  teachers. 
The  adjoining  district,  No.  2,  town  of  Piercefield,  was  smaller 
in  extent  and  valuation,  having  an  assessed  valuation  of  about 
$176,000.  This  district  had  at  that  time  many  more  children  to 
educate,  and  was  required  to  maintain  a  main  school  with  two 
teachers  and  a  branch  school  at  a  hamlet  or  village  called  Conifer. 
The  branch  school  at  this  place  waa  entirely  inadequate  to  pro- 
vide for  the  instruction  of  the  children,  about  sixty-five  in  num- 
ber, living  at  or  near  such  place.  A  large  lumber  enterprise 
had  been  establiabed  there  and  it  had  become  necesaary  to  pro- 
vide additional  school  facilities  for  the  children  of  those  employed 
by,  and  interested  in,  snch  enterprise. 

The  district  superintendents  of  supervisory  districts  Nos.  6 


DigilizeflbyGoOgle 


44d  Stats  Dbpaktueiit  Rbportb 

[VoL  17]  EdneatioB  Department 

and  8,  St.  Lawreoce  coun^,  after  careful  cousideratioa  of  the 
nature  of  tfae  territoij  of  the  surrounding  diBtricts  and  of  their 
echool  reqairementa,  detennined  that  the  educational  interests 
of  the  community  would  be  beet  subserred  by  the  formation  of 
a  new  district  out  of  the  territory  of  school  districts  No.  9,  Colton, 
and  No.  2,  Fiercefield.  An  order  was,  therefore,  executed  by 
the  two  district  superintendents,  on  January  27,  1916,  creating 
school  district  No.  3,  towns  of  Colton  and  Piercefield,  obviously 
for  the  purpose  of  maintaining  the  school  at  Conifer.  The  new 
district  had  an  assessed  valuation  of  about  $275,000  and  was 
formed  by  taking  property  valued  at  $172,910  from  district  No. 
9,  Colton,  including  the  property  of  the  appellant,  and  property 
valued  at  $101,925  from  district  No.  2,  Piercefield.  There  was 
left  in  district  No.  9,  Colton,  an  assessed  valuation  of  about 
$313,000,  to  maintain  two  schools  with  only  two  teachers,  while 
district  No.  2,  Piercefield,  only  had  $75,000  of  assessed  valus- 
tion  for  the  maintenance  of  a  department  school  with  two 
teachers. 

After  the  establishment  of  district  No.  3,  Piercefield,  a  new 
school  building  was  erected  at  Conifer,  costing  about  $12,000, 
for  which  bonds  were  issued  and  sold,  about  $10,000  of  which 
are  now  outstanding. 

The  appellant  has  requested  the  district  superintendents  hav- 
ing jurisdiction  to  alter  the  boundaries  of  district  No.  3,  Pierce- 
field and  Colton,  by  transferring  the  two  tracts  owned  by  the 
Low  estate  to  district  No.  9,  town  of  Colton,  in  which  th^ 
were  located  prior  to  the  creation  of  the  new  district.  The 
respondent  A.  J.  Fields,  district  superintendent  of  the  eighth 
supervisory  district  of  St.  Lawrence  county,  has  refused  to  join 
in  the  execution  of  an  order  for  such  purpose,  and  this  appeal 
is  brought  from  such  refusal.  While  the  appellant  is  only  con- 
cerned in  the  dispositimi  of  two  tracts  owned  by  the  estate  which 
he  represents,  it  will  be  necessary,  if  the  relief  which  be  seeks 
is  granted,  to  include  also  other  territory  similarly  situated  which 
was  also  taken  from  school  district  No.  9,  Colton.  The  appeal  is, 
therefore,  to  be  considered  as  one  se^ng  to  retransfer  to  such 
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ttistrict  the  territory  taken  at  the  time  district  No.  S,  PiercefieH, 
waa  created. 

Tlie  territory  affected  ia  for  the  most  part  uninhabited.  The 
question  does  not,  therefore,  involve  the  school  facilities  of 
children  residing  in  snch  territory.  The  main  contention  of  the 
appellant  is  that  it  is  unfair  to  burden  the  property  formerly 
located  in  district  No.  9,  Colton,  with  the  support  of  a  school  at 
Conifer,  which  is  a  part  of  a  local  enterprise,  in  which  the  owners 
of  the  transferred  property  are  not  concerned.  The  objection 
now  raised  hy  the  appellant  ia  one  which  might  have  been 
raised  at  the  time  that  district  No.  3,  Fiercefield,  was  created. 
There  does  not  appear  to  be  any  sufficient  reason  for  the  delay 
in  bringing  to  the  attention  of  the  Department  the  alleged  injus- 
tice in  creating  a  district  for  the  maintenance  of  a  school  at 
Conifer  by  taking  the  territory  in  question  from  district  No.  fl, 
C(dton.  The  new  district  has  erected  a  new  building  and  incurred 
a  considerable  indebtedness  therefor,  relying  upon  the  taxable 
property  in  the  district  as  originally  established.  The  statute 
authorizes  the  alteration  of  the  boundaries  of  district  No.  3, 
Pierce^eld,  by  retransferring  the  territory  formerly  taken  from 
district  No.  9,  Colton,  Upon  such  retransfer  the  territory  would 
be  relieved  from  taxation  on  account  of  the  bonded  indebtedness 
incurred  for  the  erection  of  a  new  school  building,  and  the 
entire  indebtedness  would  have  to  be  borne  by  the  remaining 
taxable  property  in  the  district.  To  afford  the  relief  sought  by 
the  appellant  it  would  be  necessary  to  take  from  the  present  dis- 
trict nearly  two-thirds  of  its  taxable  property,  leaving  about 
$100,000  to  be  taxed  for  the  payment  of  the  principal  and  interest 
of  the  outstanding  bonds  and  for  the  maintenance  of  the  school 
in  the  district.  The  existence  of  the  bonded  indebtedness  is  of 
itself  sufficient  reason  for  sustaining  the  act  of  the  district  super- 
intendent in  refusing  to  dismember  the  district. 

There  is  a  strong  presumption  in  favor  of  the  retention  of  the 
district  as  it  was  originally  established.  The  district  superin- 
tendents in  creating  the  new  district  had  in  mind  a  fair  and 
equitable  distribution  of  the  bnrden  of  providing  suitable  school 
accommodations  to  the  children  of  the  community  upon  the 
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property  fairly  taxable  therefor.  It  seemB  quite  clear  that  in 
coming  to  a  conclusion  as  to  the  property  which  ahoold  be  bo 
taxable,  th^  made  no  seriouB  error.  It  may  be  that  the  prop- 
erty in  question  would  be  taxable  at  a  less  rate  if  it  had  been 
left  in  the  district  in  which  it  waa  originally  located,  but  the 
tax  to  be  impoeed  upon  this  property  on  account  of  the  school 
maintained  in  the  new  district  is  not  excessive.  The  appellant 
has  failed  to  OTercome  the  natural  presumption  which  exists  in 
favor  of  the  retaition  of  the  district  as  now  constituted,  and  haa 
not  presented  a  convincing  reason  for  setting  aside  the  act  of  the 
district  superintendents  in  establishing  this  district  in  1916. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Ross  Datidsoit,  Bkidobt  C. 
Pbixotto,  Anita  C.  Johhston,  Cathekine  I.  Tillmam, 
Clare  Kletseb,  Ebna  L.  Behneen,  Jennie  G.  Bowtei.i:.b, 
Catharine  D.  Fbey,  Hblbit  M.  Hynbs,  and  Eva  C.  Wood, 
Relative  to  Appointments  of  Principals  from  Eligible  Lists 

Case  No.  484 

(Decided  August  IB,  1018) 

Li^tJitj  of  Mparate  Bsts  for  men  and  wonwa  candidatae  foi  tbe  potitian  of 
principal  of  elementaiy  scliooli. 

7%e  contention  oF  the  appellants  herein,  all  of  whom  ire  lieenied 
teachers  in  the  public  achoola  of  New  York  city  and  the  holdera  of  prin- 
cipal's licenam  authorized  to  hold  the  position  of  principal  of  an  ele- 
mentary school  in  that  cit;,  is  that  the  practice  of  having  sepaTat«  lUta 
for  men  and  for  women  teachers  eligible  to  hold  the  position  of  principal 
la  illegal  under  the  statute  as  it  now  itanda. 

The  practice  of  placing  tbe  names  of  men  and  WMnen  candidates  for 
the  position  of  principal  of  elementary  schools  on  separate  lists  existed 
as  early  aa  1898,  and  has  been  continued  to  the  present  time.  The  l^tl- 
ity  of  the  practice  haa  been  suatained  by  the  courts  in  several  eases. 
A  determination  of  the  queetion  at  issue  involves  the  construction  of 
sections  871  and  8TZ  of  the  Education  Law,  as  inserted  by  the  Iaws  of 
1917,  chapter  786,  and  of  section  1089  of  the  QreaUr  New  Tork  Chartwr, 
as  amended  by  chapter  466  of  tbe  Laws  of  191S.    The  latter  section  was 
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rq»e«led  hj  dtrnpln  7H  of  tlw  L«wi  of  1917  utd  eo  modi  of  it  u  p«r- 
tuns  to  the  preaent  oMitroronj  was  r»«iiact«d  in  tlw  tectiona  «boT« 
cited  of  the  Edncation  Law.  The  practice  of  aeparate  U(t«  for  men  and 
women  haa  been  recognized  aa  ewentiaJly  beneficial  to  the  adminiatraticm 
of  the  ichool  ■yatcm  ol  the  dfy.  Hie  Oommiaaioner  <A  Bdnoation  would 
not  be  Jaitifled  in  nullifying  thia  long  continued  practice,  supported  aa 
it  la  in  ita  legality  by  well  oonaidered  deciaiona  of  the  court,  without  It 
being  made  to  appear  bejuid  serioua  oontrorerey  that  the  practice  waa 
arronemiH  or  tliat  It  had  ben  rendered  unlawful  by  inbaequent  atatutoiy 
<Dactau«nt.    Appeal  dlsniaaed. 

Cli&rles  T.  Eingsley,  attorney  for  appellanta. 

William  P.  Burr,  corporation  connBel  of  the  city  of  New  York 
(CSiarlee  Mclntyre,  of  conzksei),  attorney  for  reepondent 

FiKsoAiT,  Deputy  ConuniBsioner. —  The  appellanta  herein  are 
licensed  teachers  in  the  public  BchoolB  of  the  city  of  New  York. 
Each  of  them  is  the  holder  of  a  principal's  license  and  is 
authorized  to  hold  the  position  of  principal  of  an  elementary 
school  in  such  <nty.  Their  names  appear  upon  the  eligible  list  of 
women  teachers  holding  principals'  licenses,  prepared  in  Decem- 
ber, 1910,  by  the  board  of  examiners  of  the  city  in  conformity 
with  the  prorisions  of  section  1089  of  the  Greater  New  York 
CSiarter.  It  appears  from  the  answer  of  the  respond^it,  and  it 
has  not  been  denied  by  the  app^ante,  that  the  eligible  list  of 
1910  was  pT^MUred  after  an  examination  open  only  to  women 
teachers,  and  that  prior  thereto  in  1906  an  examination  was 
held  open  only  to  men  teachers  and  based  thereon  an  eligible  list 
waa  prepared,  containing  the  names  of  men  candidates  for  the 
position  of  principal  in  elementary  schools.  The  list  of  men 
candidates  having  been  exhausted,  an  examination  of  men 
teachers  waa  held  and  a  new  eligible  list  prepared  in  the  year 
1913,  from  which  appointments  of  men  principals  have  been 
made.  It  follows  that  there  are  two  lists  of  candidates  for 
principal  of  eUsnentary  schools  now  in  existence,  one  of  womeai 
and  4Hie  of  men,  and  from  these  respective  lists  women  and  men 
principals  are  appointed. 

It  is  contended  by  the  appellants  that  under  the  present  law 
there  should  be  only  one  eligible  list  of  candidates  for  the  positioD 
Sun  Dept.  iBir.— Vol  IT        29 
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of  principal  of  eloaentary  eohools,  And  that  there  was  no  Ic^ 
authority  for  the  preparati(»i  of  a  separate  eligible  list  of  male 
candidates,  but  that  under  the  statute  the  eligible  list  of  women 
candidates  prepared  in  1910,  upon  which  the  app^ants'  names 
appear,  should  have  been  exhausted,  before  access  could  be  had 
to  an;  subsequent  list  If  this  contention  is  tenable  the  appel- 
lants are  entitled  to  appointment  to  positions  of  principals  of 
elementary  schools,  in  preference  of  those  names  which  appear 
upon  the  mm's  eligible  list  of  1910,  and  the  practice,  which  has 
been  followed  for  man;  years,  of  appointing  men  principals 
from  one  eligible  list  and  women  principals  from  another  is 
erroneous. 

A  determination  of  the  question  involves  the  construction  of 
sections  871  and  872  of  the  Education  Law,  as  inserted  hy  Laws 
of  1917,  chapter  786,  and  of  section  1089  of  the  Greater  New 
York  Charter,  as  amended  by  chapter  456  of  the  Laws  of  1912. 
The  latter  section  was  repealed  by  Laws  of  1917,  chapter  786, 
and  so  much  of  it  as  pertains  to  the  present  controversy  was 
re-enacted  in  sections  871  and  872  of  the  Education  I^w  above 
referred  to.  Such  section  1089  of  the  Greater  New  York  Charter, 
as  it  existed  prior  to  the  amendment  of  1912,  created  a  board  of 
examiners  whose  duty  it  was  to  examine  all  api^icants  for  posi- 
tions as  teachers  and  "  to  issue  to  those  t^io  pass  the  required 
tests  of  character,  scholarship  and  general  fitness  sach  licenses 
as  they  are  found  entitled  to  receive."  The  section  further 
provided  that  "  The  board  of  education  on  the  recommendation 
of  the  board  of  superintendents  shall  designate,  subject  to  l^e 
requirements  of  the  state  school  laws  in  force  when  this  set 
takes  effect  or  that  may  thereafter  be  enacted,  the  kinds  or  grades 
of  licenses  to  teach  which  may  or  shall  be  used  in  the  City  of 
New  York,  together  with  the  academic  and  professional  quali- 
fications required  for  each  kind  or  grade  of  lieense.  *  *  * 
The  board  of  examiners  shall  hold  such  examinations  as  the  city 
superintendent  may  prescribe  and  shall  prepare  all  necessary 
eligible  lists  which  shall  be  kept  in  the  office  of  the  ci^  snper^ 
intraident  of  schools.  *  •  *  The  names  of  those  to  whcmi 
licenses  have  been  granted    *    *    *    ghall  be  entered  by  the  city 
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superintendent  apon  listB  to  be  filed  in  his  office,  a  separate  list 
being  made  for  esdi  grade  or  kind  of  license  for  which  the 
board  of  education  shall  by  its  by-laws  make  provision.  Except 
as  ci^  snperintendent  or  associate  ci^  anperintendent  or  dis- 
trict saperintendoit,  as  director  of  a  special  branch,  as  principal 
of  or  teacher  in  a  training  school  or  as  principal  of  a  hi^  school, 
no  person  shall  he  appointed  to  any  edacational  position  whose 
name  does  not  appear  upon  the  proper  eligible  list" 

The  part  of  the  sectitm  above  quoted  was  contained  in  sab- 
fitantiaUy  the  same  form  in  section  lOSl  of  the  original  charter 
of  1897.  The  practice  of  placing  the  names  of  men  and  women 
candidtites  for  the  position  of  principal  of  elementary  schools  aa 
separate  lists  existed  as  early  aa  1898,  and  has  been  continued  to 
the  present  time.  The  legali^  of  this  practice  has  been  sus- 
tained by  the  courts.  See  Matter  of  Schliviitski,  80  App.  Div. 
313.  The  reason  for  it  from  an  educational  standpoint  is  sound. 
It  is  obvious  that  if  it  was  not  permissible  under  the  statute,  the 
board  of  education  of  the  city  would  be  prevented  from  exercising 
the  discretion  of  assigning  men  principals  to  schools  requiring 
the  services  of  men  and  women  principals  to  schools  where  women 
are  better  adapted  to  the  conditions  to  be  met 

The  amendment  to  section  1089  of  the  charter  by  chapter  455 
of  the  Laws  of  1912  provides  that  "  Such  eligible  lists  shall  not 
be  merged  and  one  eligible  list  shall  be  exhausted  before  ncnai- 
nations  are  made  from  a  list  of  subsequent  date.  Provided, 
however,  no  eligible  list  shall  remain  in  force  for  a  period  longer 
than  three  years,  excepting  the  principals'  eligible  list,  which 
shall  remain  in  full  force  and  effect  until  exhausted."  This  pro- 
vision was  continued  in  section  871  of  the  Education  Law,  as 
inserted  by  Laws  of  1917,  chapter  786,  and  is  now  the  law.  The 
original  amendment  applied  to  lists  then  in  existence.  The 
effect  of  it,  as  applied  to  the  existing  separate  lists  of  men  and 
wcxnen  candidates  for  principal  of  elementary  schools,  was  to 
prevent  the  adding  of  names  of  applicants  to  either  of  such  lists 
until  it  was  exhausted.  Assuming  that  the  separate  lists  had 
been  prepared  legally  there  was  no  merger  or  other  violation  of 
the  amendment  if  appointments  continued  to  be  made  from  each 
of  such  lists  until  exhausted. 
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If  it  had  beea  the  intention  of  the  L^slature  in  tiie  ea&e^ 
ment  of  the  amendment  to  prohibit  the  continnance  of  the  prac- 
tice of  preparing  separate  lists  for  men  and  women  candidates 
for  the  poBitim  of  principal  of  elementary  schools  appropriate 
language  could  have  easily  been  used  for  auch  pnrpose.  The 
amendment  must  be  'ocmstrued  and  applied  with  relation  to  the 
conditions  existing  at  the  time  of  its  enactment  Separate  lists 
for  men  and  women  candidates  having  been  in  existence  at  the 
date  of  the  amendment,  ^e  amendment  did  not  operate  as  a  pro- 
hibition of  the  continuance  of  such  separate  lists. 

The  argument  presented  in  behalf  of  the  appellants  does  not 
indicate  that  it  is  contended  that  the  practice  of  maintaining 
separate  lists  for  men  and  women  principals  prior  to  the  amend- 
ment of  1912  was  illegal.  The  practice  of  maintaining  sudi 
separate  lists  had  continued  for  many  years  prior  to  that  tima 
It  was  rec<^ized  as  essentially  beneficial  to  the  administration 
of  the  school  system  of  the  city.  The  validly  of  the  practice 
had  been  attacked  in  the  Supreme  Court  in  at  least  two  cases 
and  it  was  decided  in  each  of  them  that  the  board  of  education, 
in  the  exercise  of  the  discretion  conferred  upon  it,  was  authorized 
to  prepare  separate  lists  of  men  and  women  applicants  :for 
teachers'  positions.  The  case  of  Matter  of  Sehlivinski,  80  App. 
Div.  313,  clearly  declares  that  the  statute  did  not  prevent  tbe 
preparation  of  separate  lists  for  men  and  women  candidates.  The 
case  of  Fitzpatrick  v.  Board  of  Edncation,  69  Misc.  Kep.  78, 
recognized  the  discretion  vested  in  the  board  of  education  to 
determine  whether  a  given  position  shall  be  filed  by  a  man  or 
a  woman,  and  sustains  the  practice  of  the  board  in  making 
separate  eligible  lists  for  male  and  female  teachers. 

The  Commissioner  of  Education  would  not  be  justified  in 
nullifying  this  long  continued  practice,  supported  as  it  is  in  its 
legality  by  well  considered  decisions  of  the  court,  without  it 
being  made  to  appear  beyond  serious  controversy  that  the  practice 
was  erroneous  or  that  it  had  been  rendered  unlawful  by  a  sub- 
sequent statutory  enactment  It  frequently  happens  that  the 
position  of  principal  of  an  elementary  schocd  may  best  be  filled 
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ay  a  woman  and  there  are  many  other  similar  poBitions  which 
Aould  be  filled  by  men.  To  deprive  the  board  of  education  of 
the  diecretion  to  determine  that  a  certain  principal's  position 
should  be  filled  1^  a  man,  as  might  be  the  case  if  all  such  posi- 
tions were  to  be  ^filled  from  a  list  containing  the  names  of  both 
men  and  women,  would  seriously  interfere  with  the  proper 
administration  of  the  school  system.  The  statute  could  not  be 
construed  to  prevent  the  exercise  of  such  discretion  unless  the 
langua^  used  clearly  shows  that  such  was  the  legislative  intent 
Section  1089  of  the  Greater  Kew  York  Charter,  as  amended  by 
chapter  456  of  the  Laws  of  1912,  and  the  Hubseqnent  reenact- 
ment  of  the  provisions  of  audi  section  as  am^aded,  relative  to 
the  merger  of  eligible  lists,  do  not  prohibit  the  making  of  two 
separate  lists  of  men  and  women  applicants  for  the  position  of 
principal  and,  therefore,  the  appellants'  petition  praying  that 
the  list  of  1910,  containing  the  names  of  women  candidates  for 
the  position  of  principal  in  elementary  schools  be  exhausted 
before  appointment  be  made  from  any  other  list,  must  be  denied. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Application  of  the  Boabd  or  Educatior  ov 
Union  Fbbe  Sohooi.  Dibteiot  No.  7,  Town  op  Hempstead, 
CoDiTTT  OP  ^N'assac,  for  Batification  and  Confirmation  of  the 
Proceedings  of  the  District  Meeting  Authorizing  the  Issuance 
of  School  District  Bonds 

Case  No.  436 

(Decided  September  9,  1918) 

Comtnilac  Mctlon  4B7,  rabdiTliioii  3,  of  the  Edncatlaii  Law  in  feferenca  to 
the  notice  of  a  meeting  of  ■  union  frM  ichool  district  for  iaanini  eertcla 
bonds. 

TTie  board  of  edacaUon  of  union  free  ediool  diatrict  Ho.  7,  town  of 
HempEteid,  conntj  of  Na«MU,  has  petitioaed  the  Commiaaionw  of 
Education  for  the  ratification  and  conflrmation  of  the  proceedings  of  a 
district  meeting  held  June  4,  1918,  for  the  purpose  of  voting  upon  a 
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reaoIntlMi  for  Uia  iwuiDg  of  bondi  to  an  amount  not  to  exceed  (9,000, 
:  for  the  erection  of  an  addition  to  the  existing  school  building.  The 
various  steps  taken  to  compl;  with  the  law  as  related  to  anch  meeting 
are  set  forth  in  Ute  opinion. 

Section  467,  lubdinsioQ  3,  of  the  Education  Law  does  not  require  that 
the  notice  of  a  meeting  of  a  union  free  achool  diatriet  for  the  iwuing  of 
bonds  to  cover  the  ooat  of  an  addition  to  an  eziatlug  school  building 
ahall  state  that  the  levy  and  collection  of  a  tax  for  the  payment  of  such 
bonds  shall  be  in  iiutallmenta. 

Application  granted,  and  proceedings  of  the  meeting  in  queation  ratified 
and  confirmed. 

FiNBOAN,  Acting  CommisBioner. —  The  board  of  education  of 
union  free  school  district  No.  7,  town  of  Hempstead,  county  of 
Nassau,  has  filed  a  petition  with  the  C<Hnmissioner  of  Education 
for  the  ratification  and  confirmation  of  the  proceedings  of  a  dis- 
trict meeting  hold  on  Tuesday,  June  4,  1918,  called  for  the  pnr- 
pose  of  voting  upon  a  resolution  authorizing  the  board  of  educa- 
tion to  issue  bonds  to  an  amount  not  to  exceed  $9,000  to  cover  the 
coat  of  the  erection  of  an  addition  to  the  present  school  building. 

It  is  provided  in  Eubdivision  7  of  section  480  of  the  Education 
Law,  as  added  by  chapter  413  of  the  Laws  of  1917,  that  the  Com- 
missioner of  Education  may  l^alize  and  validate  the  bonds  or 
other  evidences  of  indebtedness  issued  by  a  board  of  education 
as  provided  in  such  section.  He  may  also,  upon  application  being 
made  by  a  board  of  education,  ratify  and  confirm  the  acts  and 
proceedings  of  a  district  meeting  and  of  the  board  of  education 
of  the  district  relative  to  the  issue  and  sale  of  bonds,  upon  it 
appearing  to  his  satisfaction  that  there  haa  been  a  substantial 
compliance  with  the  provisions  of  the  Education  Law  pertaining 
to  the  issue  and  sale  of  school  district  bonds.  It  is  further  pro- 
vided that  if  there  has  been  a  fair  expresaion  of  the  will  of  the 
qualified  electors  of  the  district  and  it  appears  that  the  action 
taken  by  the  district  meeting  was  not  "  affected  or  prejudiced  by 
defects  in  or  the  failure  to  give  the  notice  required  by  statute, 
or  if  it  appears  that  the  failure  to  tate  or  defect  in  any  step  in 
the  acts  or  proceedings  of  district  officers  or  meetings  did  not 
influence  materially  the  result  of  such  meeting,"  he  may  disr^ard 
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luch  defects  and  failure  and  determine  that  there  has  been  a  sub- 
ttantial  compliance  with  the  statute. 

The  notice  of  the  meeting  was  posted  as  provided  by  law,  and 
in  addition  thereto  a  personal  notice  was  given  to  the  qualified 
electors  of  the  district  The  notice  stated  that  the  meeting  was 
called  for  the  purp«)8e  of  voting  upon  a  resolution  authorizing  the 
board  of  education  "  to  issue  bonds  to  an  amount  not  to  exceed 
nine  thousand  dollars  ($9^000)  to  cover  the  cost  of  the  erection 
of  an  addition  to  the  present  school  building."  The  notice  did 
not  state  that  it  was  proposed  to  authorize  the  levy  and  collection 
of  a  tax  in  installments. 

It  is  provided  in  section  467,  subdivision  3,  of  the  Education 
Law,  that  the  notice  of  a  meeting  to  vote  a  tax  for  the  erection 
of  an  addition  to  a  schoolhouse  in  a  union  free  school  district  shall 
state  the  amount  of  the  tax  proposed  and  shall  specify  the  object 
thereof  and  the  amount  to  be  expended  for  the  addition.  The 
statute  docB  not  require  that  the  notice  state  that  the  tax  is  to  be 
levied  in  installments.  It  must  therefore  be  held  that  the  notice 
of  the  meeting  was  in  substantial  compliance  with  the  provisions 
of  the  statute. 

The  resolution  adopted  hy  the  meeting  was  in  the  following 
form: 

"Resolved.  That  the  Board  of  Education  of  TTnion  Free  School 
District  No.  1,  Town  of  Hempstead,  Nassau  County,  N.  T.,  be 
and  is  hereby  authorized  and  directed  to  issue  bonds  to  an  amount 
not  to  exceed  Nine  Thousand  ($9,000)  Dollars  to  cover  the  cost 
of  the  erection  of  an  addition  to  the  preset  school  building." 

This  resolution  does  not  upon  its  face  direct  the  board  of  educa- 
tion to  raise  the  gam  specified  in  annual  installments.  It  appears, 
however,  that  the  meeting  was  informed  by  the  board  of  education 
that  it  was  proposed  to  raise  the  tax  in  nine  annual  installments 
and  that  the  bonds  to  be  issued  were  to  be  nine  bonds  of  $1,000 
each,  the  first  of  which  was  to  mature  on  July  1,  1919,  and  one 
of  the  remainder  of  the  bonds  each  year  thereafter.  Under  these 
circumstances  the  resolution  may  properly  be  construed  as  a  direc- 
tion to  the  board  to  levy  and  collect  a  tax  of  $9,000  in  nine  equal 
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annual  iuBtallments  of  $1,000  each.  The  resolution  was  defective 
in  that  it  failed  to  dilfict  the  levy  of  a  tax  in  equal  annual  install- 
ments. This  defect  ia  one,  however,  that  under  the  statute  ma; 
be  disregarded  in  a  proceeding  hrought  for  a  ratification  and  con- 
firmation of  the  acts  and  proceedings  of  the  meeting.  The  evi- 
dence adduced  justifies  9  decision  to  the  efiect  that  there  has  been 
a  substantial  compliance  with  the  requirements  of  the  statute 
and  that  the  acts  and  proceedings  of  the  meeting  in  voting  for  the 
issuance  of  the  bonds  should  be  ratified  and  confirmed. 

It  is  hereby  ordered  that  the  acts  and  proceedings  of  the  special 
school  meeting  held  in  union  free  school  district  No.  7,  town  of 
Hempstead,  Nassau  county,  N.  Y.,  on  Tuesday,  June  4,  1918,  in 
adopting  a  resolution  that  the  board  of  education  of  such  district 
be  authorized  and  directed  to  issue  bonds  to  an  amount  not  to 
exceed  $9,000  to  cover  the  cost  of  the  erection  of  an  additicm  to 
the  present  school  building,  be  and  the  same  hereby  are  ratified 
and  confirmed;  and 

It  is  hereby  further  ordered  that  the  acts  and  proceedings  of 
the  board  of  education  of  said  union  free  school  district  No.  1 
of  the  town  of  Hempstead,  Nassau  county,  N.  T.,  in  the  sale  of 
bonds  of  eadb  district  in  the  sum  of  $9,000  to  H.  A.  Eahler  & 
Co.  be  and  the  same  hereby  are  l^^ized,  ratified  and  confirmed; 
and  the  said  board  of  education  be  and  the  same  hereby  is  directed, 
upon  receiving  the  purchase  price  of  such  bonds,  to  issue  to  the 
said  H.  A.  Kahler  &  Co.  nine  $1,000  bonds,  hearing  interest  at  the 
rate  of  6  per  centum,  the  first  of  which  bonds  flhall  mature  on 
July  1,  1919,  and  one  of  such  $1,000  bonds  annually  thereafter; 
and  the  said  board  of  education  be  and  it  hereby  is  authorized 
and  directed  to  levy  a  tax  in  nine  equal  installmmts  suificient  to 
pay  the  principal  and  interest  of  such  bonds  as  they  fall  due. 
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la  the  Matter  of  tlie  Appeal  of  Mtstlb  Cobbbtt  Hktwood  from 
Certain  Acts  of  the  Board  of  Ezaminers  of  the  City  of  New 
York,  Relative  to  the  Issuance  of  Teachers'  Licensee 

Case  No.  437 

(Decided  Septonber  13,  1918) 

ne  CoMtlirioiiCT  irf  EdtiutiOB  canaet.  In  an  appeal  bronBlit  fmn  tlia  offidal 
acta  of  tlM  board  of  ezaminen  in  tlie  city  of  New  Toik,  direct  a»  to  what 
■hall  be  done  by  tbe  dty  anperintendent  of  achoola  in  leapect  to  tlie; 
lianance  of  a  permanent  Ucenie  to  an  applicant  therefor. 

The  appellaJit  entered  an  examination  by  the  board  of  eiaminera  for 
a  license  aa  asaietant  teacher  of  accounting  and  buainesa  practice  in  the 
d»7  liigh  ichoola.  She  paaaed  the  examination  but  was  refused  a  license 
"  on  account  of  unsatisfactory  record."  She  appealed  to  the  Commissioner 
of  BducftUon  and  the  acticm  of  the  board  was  sustained.  This  Anally 
disposed  of  her  contention  aa  to  her  right  to  be  licensed  in  the  abore 
named  capacity.  In  December,  IBIT,  the  appellant  tMilt  an  examination 
for  the  poaition  of  first  assistant  teacher  of  accounting  and  commercial 
law  in  the  day  high  schools  and  the  board  of  examiners  denied  her 
application  for  such  license  stating  that  such  denial  was  based  upon  the 
appellant's  record.  The  appellant  insists  that  this  action  waa  discrimina- 
tory and  nufi^r  and  aslcs  that  an  order  be  made  directing  the  board  to 
issue  tile  license  to  her.  He  reason,  it  appears,  that  the  lieeuae  waa 
refused  was  that  the  appellant  had  made  statements  imputing  to  tlie 
board  of  examiners  imwiUingnesa  to  grant  licenses  without  money  there- 
for.    Ko  explanation  of  her  statements  has  been  mads  by  her. 

ifsid,  that  the  board  of  examiners  has  no  power  to  issue,  or  refuse 
to  issue,  a  permanent  license.  The  appeUant,  if  she  desirea  such  license, 
must  aj^ly  to  the  superintendent  of  schools  vho  has  the  power  to  issue 
lioMisea  under  the  regulations  of  the  board,  but  the  Ckimmissioner  of 
Bdneatlou  cannot  in  an  appeal  brought  from  the  oBcial  acts  of  the 
board  of  examiners  direct  as  to  what  shall  be  done  by  the  superintendent 
of  schools  in  regard  to  the  issuance  of  a  permanent  license  to  her. 

Appeal  dismissed. 

Charles  F.  Eingslc^,  attomay  for  appeUant 

Charles  Moln^re,  assistant  corporatioo  counsel,  attorney  for 
respondenta. 
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FiREOAK,  Acting  CommiBsioner. —  The  appellant  herein  brings 
two  appeals  from  certain  acts  of  the  board  of  examiners  of  tbe 
city  of  New  York  in  refusing  to  issue  to  ber  certain  licenses,  wbich 
she  claims  to  have  earned,  to  teacb  commercial  subjects  in  the  day 
and  evening  high  EchooU  of  tbe  city. 

It  appears  that  tbe  appellant  entered  an  examination,  held  by 
the  board  of  examiners  on  April  9,  1917,  for  a  license  as  assistant 
teacher  of  accountiog  and  business  practice  in  day  high  schools. 
She  obtained  a  passing  mark  upon  such  examination  but  her  appli- 
cation for  a  license  was  demied  on  June  21,  1917,  "on  account 
of  unsatisfactory  record."  She  appealed  to  the  Commissioner  of 
Education  from  the  board's  denial  of  her  application  and  tbe 
action  of  the  board  was  bustained  in  a  decision  rendered  Deconber 
6,  1917.  14  St.  Dept  Eep.  455.  The  determinatiim  then  made 
disposes  of  tbe  appellant's  present  complaint  as  to  tbe  action  of 
the  board  in  denying  her  a  license  as  assistant  teacher  of  account- 
ing and  business  practice  in  day  high  schools,  based  on  tbe 
examination  of  April,  1917. 

In  December,  1917,  tbe  appellant  entered  an  examination  for 
the  license  of  a  first  assistant  teacher  of  accounting  and  com- 
mercial law  in  tbe  day  high  schools.  This  license  qualifies  the 
holder  to  be  the  head  of  a  department  of  accounting  and  com- 
mercial branches  in  high  schools.  The  board  of  examiners  dmied 
her  application  for  such  license  on  April  12,  1918,  stating  that 
such  denial  was  based  upon  tbe  appellant's  record.  The  appel- 
lant insists  that  such  denial  was  discriminatory  end  unfair,  and 
asks  that  an  order  be  made  directing  the  board  to  issue  the  license 
to  her. 

The  respondents  state  as  a  reason  for  the  denial  tbe  inferential 
chai^  made  by  the  appellant  against  tbe  board  of  examiners  that 
her  failure  to  obtain  licenses  upon  examination  was  because  of  her 
unwillingness  to  pay  money  therefor.  The  circumstances  under 
which  such  charge  was  made  have  been  related  fully  in  tbe 
decision  of  tbe  previous  appeal  brought  by  the  appellant  (See 
Matter  of  Appeal  of  Heywood,  No.  403,  December  6,  1917,  14 
State  Dept.  Eep.  455),  and  it  is  unneoeesary  to  repeat  them  here. 
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It  does  not  appear  that  the  appellant  has  at  an;  time  or  in  an; 
va;  explained  what  she  meant  b;  the  imputation  that  licensee 
were  obtainable  upon  payment  of  money.  She  has  not  attempted 
to  present  definite  proof  of  any  fraud  or  corruption  in  respect  to 
teachers'  examinations  or  the  issuance  of  licenses;  she  does  not  in 
her  papers  in  the  present  appeal  explain  the  statementg  made  by  her 
from  which  inferwicee  of  fraud  on  the  part  of  the  board  might  be 
drawn,  and  she  hag  not  retracted  any  of  the  imputations  of 
fraud  m  misconduct  contained  in  her  petiti(ni  in  the  former 
appeal.  Investigations  have  been  made  by  competent  officials 
in  the  cilj  of  New  York  and  no  basis  for  the  appellant's  imputa- 
ti<nu  has  been  found.  Aa  indicated  in  the  decision  in  her  former 
appeal,  her  conduct  in  asserting  groundless  charges  reflecting 
seriously  upon  the  inte^ty  of  the  board  waa  reprehensible. 
The  record  of  her  acts  relative  to  such  ohaigea  and  to  her  failure 
to  ezptain  or  retract  might  well  be  deemed  hy  the  board  as  nnsatia- 
factory.  Having  reasonably  exercised  the  discretionary  power 
conferred  upon  them  in  denying  the  appellant's  application  for  a 
license  as  first  aasiatant  teacher  of  accounting  and  commercial 
law  in  day  hi^  schools,  the  action  of  the  board  as  to  such  license 
is  enstained. 

The  appellant  also  complains  of  the  refusal  of  the  board  of 
examiners  to  renew  her  liceese  as  an  asaistant  teacher  of  book- 
keeping in  the  evening  high  schools  for  the  year  1917-1918. 
The  application  for  such  renewal  was  denied  by  the  board  because 
of  an  unfavorable  rating  which  had  been  given  to  her  by  the 
principal  of  the  evening  high  school  for  her  evening  school  work 
during  the  session  of  1916-1917  and  because  of  absence  during  a 
portion  of  the  session.  It  appears  that  the  petitioner  was  granted 
the  license  of  asaistant  teacher  of  bookkeeping  in  the  evening  high 
schools  in  the  year  191S,  which  license  was  issued  for  the  session 
of  that  year  and  renewed  each  year  thereafter  until  the  session 
of  1917-1918.  It  is  contended  by  the  appellant  that  having 
taught  Icmger  than  the  probationary  period  of  three  years  her 
license  as  aaeistant  teacher  of  bookkeeping  in  the  evening  hi^ 
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BchooU  became  permanent  automatically,  and  that  she  ooold  not 
be  deprived  of  her  license  by  the  refuflal  of  the  board  to  renew  it 

Under  Becticn  X089  of  the  Greater  Kew  York  Charteir  as  it 
existed  prior  to  its  repeal  in  1917,  lic^ises  to  teach  were  issned 
by  the  city  8uperint«ident  of  schools  for  a  period  of  one  year, 
renewable  without  examination  in  case  the  work  of  the  holder  was 
deemed  satisfactory  to  the  city  superintendent  for  two  aoccessive 
years;  and  it  was  also  provided  that  "  at  the  close  of  the  third 
year  of  continuous  and  succesefal  service  the  city  soperintendent 
may  make  the  license  permanent." 

The  Oi^  School  Law  (Laws  of  1917,  chap.  786)  does  not  con- 
tain this  provision,  bnt  in  section  872,  subdivision  1,  of  such  law 
it  is  provided  that  teachers  shall  be  appointed  "  for  a  probationary 
period  of  not  less  than  one  year  and  not  to  exceed  three  years."  In 
subdivision  3  of  such  section  it  is  provided  that  all  teachers  "  who 
have  served  the  full  probationary  period,  or  have  remdered  satisfac- 
torily an  equivalent  period  of  service  prior  to  the  time  this  act 
goes  into  effect,  shall  hold  their  respective  positioiu)  during  good 
behavior  and  efficient  and  competent  service  and  shall  not  be 
reanovable  except  for  cause  after  a  hearing  by  the  afiOrmative  vote 
of  a  majority  of  the  board."  At  the  expiration  of  the  proba- 
tionary term  of  persons  who  have  been  appointed  for  such  term, 
the  board  of  superintendents  is  required  by  this  subdivision  to 
make  a  written  report  to  the  board  of  education  recommending 
for  permanrait  appointment  lihoae  persons  who  have  been  found 
competent,  ^cient  and  satisfactory. 

Tinder  the  provisions  of  section  1089  of  the  New  York  Charter 
and  the  subsequent  provisions  of  the  City  School  Law,  it  was 
within  the  jurisdiction  of  the  city  superintendent  to  issue  to  the 
appellant  a  permanent  license  upon  it  appearing  to  him  that  she 
had  completed  three  years  of  continuous  and  successful  service  as 
a  teacher.  The  provisions  of  the  charter  did  not  entitle  the 
appellant  to  a  permanent  license  as  a  matter  of  right  upMi  the 
completion  of  three  years'  service.  The  present  law  leaves  with 
the  board  of  superintendents  of  the  city  the  power  to  determine 
whether  the  appellant  shall   be   recommended  for  pwmanent 
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appointment.  Even  a  recommendation  for  a  permanent  appoint- 
ment does  not  in  itself  l^alty  entitle  a  teacher  to  continne  in  the 
service.  In  addition  to  such  recommendation  a  teacher  must 
meet  the  requiremraits  of  the  law  and  the  regulations  prescribed 
thereunder  in  relation  to  the  certifioation  of  teachers.  Hie  Com- 
missioner of  Education  has  no  power  under  the  statute  to  direct 
the  action  of  the  ci^  superintendent  oi  the  board  of  superintend- 
ents as  to  making  permanent  the  license  as  an  assistant  teacher  otf 
bookkeeping  in  evening  hi^  schools  which  has  been  granted  to 
the  appellant,  in  the  absence  of  proof  that  such  superintendent 
or  board  of  snperintendenta  has  discriminated  unreasonably 
against  the  appellant  It  does  not  appear  that  the  appellant  has 
sought  to  obtain  from  the  proper  authoritiee  a  permanent  license 
as  sudi  teacher. 

The  board  of  examiners  has  no  power  to  ieaue  or  refuse  to 
issue  a  permanent  license.  If  the  appellant  seeks  the  issuance 
of  a  permanent  license  application  must  be  made  to  the  city 
Buperinl^ident  of  schools,  who  has  the  power  to  issue  licenses 
under  such  regulations  as  the  board  of  education  may  have  pre- 
scribed. The  Commissioner  of  Education  cannot,  therefore,  in 
an  appeal  brought  from  the  official  acts  of  the  board  of  examiners 
direct  as  to  what  shall  be  done  by  the  city  superintendent  of 
schools  in  respect  to  the  issuance  of  a  permanent  license  to  her. 

The  appellant  also  seejks  relief  from  the  threatened  act  of  the 
board  of  examiners  in  refusing  to  renew  her  license  as  a  substitute 
teacher  in  the  day  high  schools.  Her  license  as  a  substitute  was 
originally  issued  in  1912  and  was  thereafter  renewed  by  the  city 
superintendent  from  year  to  year.  Each  renewal  was  for  the 
period  of  one  year.  The  last  renewal  was  made  on  November  1, 
1917,  for  a  period  of  one  year.  Such  license  does  not  expire 
until  November  1,  1918.  It  may  be  that  upon  application  to  the 
city  superintendent  of  schools  a  renewal  of  this  license  will  be 
granted.  This  is  a  matter  to  be  determined  by  the  city  superin- 
tendent when  it  comee  before  him.  It  is  not  a  proper  subject 
of  appeal  at  the  present  timet 

The  appeal  is  dismissed. 
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In  Uie  Matter  of  tb«  Application  of  James  C.  BtenbSj  Wai.teb 
L.  Hkevet,  Jbbohs  A.  O'Connell  and  Geobge  J.  Smith, 
Board  oi  Examiners  of  the  Department  of  Education  of  the 
City  of  New  York,  for  the  Eerocation  of  the  License  of 
Htbtle  Coebett  Hbywood  as  a  Substitute  Teacher  o£  Com- 
mercial Branches  in  Day  High  Schools 

Case  No.  438 

(DMided  September  13,   191B) 

Whan  the  mIumI  anthotltiea  of  the  city  of  New  Toik  have  full  }Bilidicttaii 
to  Ui»  Mction  in  a  siven  case  it  i*  nnneceiaaTy  foi  Uie  Conuniuioaei  of 
BdncatSon  to  liear  tbe  mattei. 

He  petitioner!  aalc  for  the  reyocetion  of  a  licenae  iasuDd  to  Myrtle  Coe- 
bett Heywood  as  a  substitute  teacher  ia  etenography  and  typewriting 
in  dmy  high  sdkocla.  As  the  liceuBC  sought  to  be  reydced  would  expire 
Norember  ],  lOlS,  and  would  then  terminate  unleu  renewed  by  the 
superintendent,  the  matter  was  entirely  in  the  hands  of  that  official  and 
it  therefore  is  unnecessary  for  the  Commissioner  to  entertain  tbe 
proceeding. 

Appeal  diamiased. 

Charles  Mclntjre,  assistant  corporation  counsel,  attonwy  for 
appellants. 

CSiarles  Fi  Kingslej,  attorn^  for  respond^it. 

'FissoAK,  Acting  Commissioner. —  The  petitioners,  James  C. 
Symes,  Walter  L,  Hervey,  Jerome  A.  O'Connell  and  (Jeorge  J. 
Smith,  are  members  of  the  board  of  e:>[aminers  of  teachers  of  the  ' 
departm^it  of  education  of  the  cily  of  New  York.  They  have 
instituted  this  proceeding  for  the  revocation  of  a  license  as  a  sub- 
stitute teacher  in  stenography  and  typewriting  in  day  high  schools 
held  by  Myrtle  Corbett  Heywood.  Such  license  was  renewed  by 
the  acting  superintendent  of  schools  for  the  period  of  one  year 
from  November  1,  1917.  They  allege  as  grounds  of  such  revoca- 
tion that  the  respondent  is  guilty  of  misconduct  in  falsely  charg- 
ing the  petitioners,  aa  members  of  the  board  of  examiners  of  the 
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educatioQ  department  of  the  city,  with  fraud  in  connection  with 
the  issDance  of  licenses  to  teachers,  in  that  such  licenses  may  be 
obtained  upon  the  payment  of  money.  Such  false  statements  as 
to  the  accepting  of  money  for  teachers*  licenses  were  contained  in 
papers  upon  an  appeal  before  the  commissioner  of  education.  No 
evidence  was  submitted  upon  such  appeal  in  support  of  the  charges 
made  against  the  board,  and  the  Commissioner  of  Education  exon- 
erated the  hoard.  In  March,  1918,  the  respondent  wrote  a  letter 
to  the  mayor  of  the  city  of  Nerw  York  complaining  of  her  failure 
to  obtain  a  license  as  teacher  of  commercial  subjects  in  the  high 
schools  of  the  city,  in  which  she  stated  that  she  had  passed  the 
required  ex-aminations  for  such  license  more  than  once  and  her 
license  had  not  been  granted,  primarily  because  ^e  had  refused 
to  pay  a  large  sum  of  money  for  the  position. 

The  nature  of  the  respondent's  offense  has  already  been  char- 
acterized in  the  decision  upon  an  appeal  brought  by  the  respondent 
from  the  refusal  of  the  board  of  examiners  to  grant  certain 
licenses  to  her.  Her  conduct  in  failing  to  substantiate  the  charge 
of  fraud  and  corruption  which  she  has  made  against  the  board, 
ttiter  having  been  given  an  opportunity  to  do  so,  and  her  repetition 
of  such  charge  in  a  letter  to  the  mayor  of  the  city,  is  reprehensible. 

The  license  sought  to  be  revoked  expires  on  November  1,  1918. 
The  license  was  raiewed  by  the  acting  superintendent  of  schools 
and  will  terminate  at  the  time  specified  unless  again  renewed 
by  the  city  superintendent  of  schools.  It  thus  appears  that  the 
school  authorities  of  the  city  have  within  their  own  control  the 
disciplinary  measures  to  be  taken  in  the  case.  It  will  be  for  the 
city  superintendent  to  determine  whether  the  respondent  shall  be 
permitted  to  continue  to  teach  under  her  license  as  a  substitute 
teacher.  It  therefore  serans  unnecessary  for  us  at  this  time  to 
entertain  proceedings  for  the  revocation  of  the  respondent's 
license. 


He  p^itiou  is  dismissed. 
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In  the  Matter  of  the  Appeal  from  the  Action  of  thb  Speciai, 
DisTEicT  Mbbtiho  held  in  DiBtriet  No.  7,  Town  of  Callieoon, 
Sullivan  Coontj,  August  5,  1&18 

Case  No.  439 

(Decided  Sepi<ni]>w  23,  1918) 

Objecttont  to  «  propoaed  new  tcliosl  rita  in  distiict  Ho.  7,  CalllcoMt. 

The  district  in  queetaon  ia  a,  joint  ccanmon  acliofd  district  located 
putly  in  Uie  town  of  Callicomi  and  partly  in  the  town  of  Fremont, 
Sullivan  county.  At  a  apedal  district  meeting  duly  called  and  conducted, 
a  resolution  waa  ad<^rted  for  ttie  erection  of  a  new  achool-houae,  the  old 
building  being  some  sixty.QTe  years  old,  on  a.  Bit«  about  three-eightiiB  of 
*  mile  from  the  present  school  building.  This  appeal  la  brought  i^ainst 
the  change  on  the  ground  of  insdequate  reaarau  for  leaving  the  preaoit 
site.  Hdd,  that  the  appellante  have  failed  to  establish  that  the  site 
selected  ia  not  suitable;  that  the  proposed  site  is  not  sufficiently  large 
for  the  use  of  the  school,  and  that  the  offer  of  the  owner  to  deed  to  the 
district  an  additional  one-halt  acre  of  ground  adjoining  the  new  site 
should  be  accepted.  On  account  of  the  war  conditions,  however,  it  ia 
declared  desirajile  that  the  building  of  the  proposed  new  structure  be 
postponed.    Aj^Mal  diauisaed. 

Robert  B.  McGinn,  attorney  for  appellants^ 

GueruBey  T.  Cross,  attorn^  for  respondent. 

FiNEQAN,  Deputy  Commissioner. —  District  No,  7,  Callicoon, 
is  a  joint  common-school  district  located  partly  in  the  town  of 
Callicoon  and  partly  in  the  town  of  Fremont,  Sullivan  county. 
The  school  building  in  said  district  was  erected  about  sixty-five 
years  ago  near  the  boundary  line  between  the  two  towns  but  within 
the  town  of  Callicoon, 

On  the  5th  day  of  August,  1917,  a  special  district  meeting 
was  held  to  act  upon  the  designation  of  a  new  site  and  the 
erection  of  a  new  school  building  in  said  district     A  new  site 


DigilizeflbyGoOgle 


ApFSAI,   VSOM   ACTIOK  07   SpBOUX  BiSTBIOT  HbBTIITO      46ft 
Bdueation  D^artment  [VoL  17] 

was  designated  at  the  meeting  consiBting  of  one-half  acre  of  laud 
located  in  the  town  of  FnanoDt  and  about  three-e^tha  of  a 
mile  ^m  the  present  school  hnilding  and  an  appropriation  of 
$1,000  was  voted  for  the  erection  of  such  building.  The  meeting 
was  attended  hj  practically  every  qualified  voter  in  the  district 
and  it  appears  from  the  minutes  that  the  propositions  were  carried 
by  a  vote  of  nineteen  to  twelve  and  eighto^i  to  twelve,  respec- 
tively. The  appellants  do  not  challenge  the  regularity  of  the 
meeting  or  of  its  proceedings.  They  contend  that  there  was  no 
adequate  reason  for  the  change  of  site  and  that  the  real  motive 
which  actuated  the  voters  who  favored  the  proposition  of  changing 
the  site  was  their  desire  to  secure  the  location  of  the  new  school 
building  in  the  town  of  Fremont  The  appellants  also  contend 
that  the  site  selected  was  not  sufficiently  large  for  the  school  pur- 
poses, is  not  as  accessible  to  certain  pupils  of  the  district  as  is 
the  present  site,  and  that  it  is  located  near  a  building  formerly 
used  as  a  slaughterhouse. 

The  appellants  have  failed  to  establish  to  my  satisfaction  that 
the  site  selected  is  not  suitabla  It  is  located  very  nearly  in  the 
center  of  the  district  and  while  a  few  pupils  may  be  required 
to  travel  a  sli^tly  greater  distance  to  and  from  school  than 
ia  the  case  at  the  present  time  an  equal  or  a  greater  number  of 
pupils  will  be  correspondingly  accommodated.  The  lot  is  not 
sufficiently  near  any  building  to  render  the  site  undesirable  for 
school  purposes.  It  is  not  the  policy  of  the  Education  Department 
to  interfere  with  the  action  of  a  district  meeting  in  changing  its 
school  site  in  the  absence  of  evidence  of  inaccessibility  to  the 
pnpils  of  the  district  or  of  onsanitary  conditions  or  surroundings 
which  might  jeopardize  the  health  of  the  pupils. 

I  find,  however,  that  the  lot  is  not  as  large  as  should  be  acquired 
for  the  use  of  the  Bchool,  It  developed  upon  the  hearing  on  this 
appeal  that  the  owner  of  the  property,  from  whom  the  new  flite 
was  pDrchased,  is  willing  to  grant  to  the  district,  without  extra 
compensation,  an  additional  one-half  acre  of  ground  adjoining 
that  already  deeded  to  the  district  and  in  connection  therewith 
a  right  of  way  to  a  spring  from  which  water  can  be  eonvaniently 
Staix  Dbft.  <BxR'.— Vol.  17        30 
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obtained  for  the  use  of  the  school.  It  ia  au^^ted  that  the  diatriot 
immediately  proceed  to  acquire  the  title  to  such  additional  one- 
half  acre,  together  with  such  right  of  way,  including  the  right  to 
use  the  waters  of  the  spring.  The  deed  of  the  school  site  should 
be  unconditional  and  the  title  free  from  eucumbranoes. 

With  respect  to  the  erection  of  the  proposed  building,  it  seems 
desirable  on  account  of  the  war  conditions  that  proceedings  be 
suspended  for  the  preaeot 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Election  of  Tbdbtd 
IN  School  Distkiot  No.  7,  Town  of  Gates,  Monbob  Codhtt, 
at  the  District  Meeting  held  June  4, 1918 

Case  No.  440 
(Decided  September  £7,  1918) 

A  Khool  election  will  not  be  set  uide  where  tliere  ii  fsQnie  to  diow  tkat  a 
snffident  number  of  illegal  TOtea  were  catt  to  ehange  the  nanlL 

In  common  school  district  No.  7,  town  o(  Gates,  Monroe  eoun^,  on 
June  4,  1918,  a  meeting  wu  had  at  which  forty-three  TOtea  were  cast  for 
Harry  Henry  for  trustee  and  thirty-four  votes  were  east  for  George 
Neracker.  Henry  was  duly  declared  elected.  The  ^peal  herein  is  based 
upon  the  all^ation  that  eleven  of  the  votee  cast  for  Henry  were  illegal. 
Held,  that  such  allegation  has  not  been  auBtained  and  that  even  wer*  It 
true  it  had  not  been  shown  for  whom  the  alleged  illegal  rotes  were  tUt, 
and,  therefore,  there  was  no  proof  that  they  changed  the  result  of  the 
elecUon.  It  having  been  iJleged  that  the  trustee  elected  is  not  a  citi«n 
of  the  United  States,  on  the  proof  adduced,  held,  also,  that  such  fact  haa 
not  been  definitely  established.     Election  suBtained.    Appeal  dismissed. 

Geoi^e  Y.  Webster,  attorney  for  respondent 

FiNBGAM,  Acting  Commissioner. —  A  district  meeting  was  held 
in  common  school  district  Ko.  7,  town  of  Gates,  Monroe  county, 
June  4,  1918,  upon  call  of  the  district  superintendent,  issued 
pursuant  to  the  provisions  of  chapter  100  of  the  Laws  of  1918, 
commonly  known  as  the  Township  Bepefil  Law.     The  meeting 
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was  well  attended  bj  tiie  electors  of  the  district  and  it  appears 
tbat  of  the  seventy-seven  ballots  cast  for  trustee  Harry  Henry 
received  forty-three  votes  and  George  Neracker  received  thirty- 
four  votes.  Harry  Heniy  was  therenpon  declared  elected  trustee 
for  the  ensuing  school  year. 

The  appellants  allege  upon  information  and  belief  that  eleven 
of  the  voters  who  participated  in  the  meeting  were  not  qualified 
to  vote.  There  is  nothing  more  than  the  mere  aUegation  on 
information  and  belief  that  the  persons  named  wbre  not  taxpayers, 
parents  of  children  of  school  age  or  having  children  of  school 
age  residing  with  them  and  that  such  persons  were  not  qualified 
electors.  Each  of  such  persons  may  have  owned  or  hired  taxable 
real  property,  althou^  not  a  taxpayer,  and  be,  therefore,  a 
qualified  elector.  Unless  there  is  specific  proof  showing  a  definite 
disqualification  as  to  each  alleged  disqualified  voter,  it  will  be 
presumed  that  a  person  voting  for  a  school  officer  had  a  leigal 
right  to  vota  The  votes  of  the  all^jed  disqualified  voters  may 
not  be  throvm  out  upon  the  proof  here  presented. 

Even  if  it  were  held  that  the  persons  named  had  no  legal 
right  to  vote  the  election  may  not  be  set  aside  for  the  appellants 
have  failed  to  allege  or  show  for  wh«n  the  alleged  ill^al  votes 
were  cast  and  it,  therefore,  does  not  appear  that  such  vote^  even 
if  ill^al,  changed  the  result  of  the  election.  It  has  been  fre- 
quently held  that  an  election  will  not  be  set  ande  where  the 
appellants  fail  to  show  that  iU^al  votes  were  cast  for  the  success- 
ful party  i^  snffieient  numbers  to  change  the  result 

The  app^ants  farther  all^e  upon  information  and  belief  that 
the  said  Harry  Henry  is  an  alien,  having  been  bom  in  Canada 
and  never  having  been  naturalized  pursuant  to  the  laws  of  the 
United  States.  This  allegation  is  denied  by  the  respondent,  who 
states  that  he  was  bom  in  the  State  of  New  York  and  is  duly 
qualified  to  hold  the  office  to  which  he  was  elected.  In  the  abs«ice 
of  definite  proof  that  the  trastee-elect  is  not  a  citizen  of  the 
United  States  he  can  not  be  declared  disciiuilified  and  his  election 
must  be  sustained. 

The  appeal  is  dismiand. 
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In  the  Matter  of  the  Appeal  of  William  F.  Mabah  from  the 
Kefusal  of  the  Board  of  Education  of  the  Town  of  Huntington, 
Suffolk  County,  N.  Y.,  to  Pay  Compensation  under  a  Contract 
to  Teach 

Case  Ka  441 

(Decided  OetobM:  10,  IQIS)' 

CUlm  by  a  taadier  for  cwmpenution  dnrinK  two  weeka  vacation  time. 

The  eppeUftDt  entered  into  »  teacher's  contract  with  the  tnuteea  of 
school  diitrict  No.  12,  town  of  Huntington,  Suffolk  count?.  The  eocttrect 
failed  to  mKke  any  'proviuon  for  a  vacation  period.  Appellant  claimB 
compensatioD  for  the  two  weelu  that  the  achool  was  doaed  for  T«cation. 
As  he  did  not  protest  ngalnet  the  cloaing,  held,  that  he  must  be  deemed 
to  have  acquiesced  in  such  course  and  that  he  ie  not  entitled  to  cocnpen- 
■ation  for  such  addkional  time.    Appeal  diBmiesed. 

I^NBGAH,  Acting  Commissioner. —  The  appellant,  William  F. 
Harsh,  was  employed  by  the  trustees  of  school  district  No.  12, 
town  of  Huntington,  Suffolk  county,  to  teach  the  school  in  such 
district  for  a  term  of  forty  weeks  beginning  on  the  first  Tuesday 
in  September,  1917.  The  contract  wa«  in  the  uBual  printed  form, 
with  a  blank  space  provided  for  a  statement  as  to  the  vacation 
period.  No  special  provision  was  made  for  a  vacation.  The 
school  closed  on  the  twenty-firat  of  June,  forty-two  wedu  after 
the  date  of  the  beginning  of  the  term.  The  appellant  was  paid 
compensation  at  the  rate  of  sixteen  dollars  a  weA,  as  specified  in 
the  contract,  for  a  period  of  forty  weeks,  being  the  time  actually 
taught  by  him  under  his  contract.  He  claims  that  under  his 
contract  he  is  entitled  to  comp^isation  for  the  two  weeks  that  the 
school  was  closed  for  vacation. 

It  does  not  appear  that  the  appellant  made  any  protest  against 
the  closing  of  the  school  for  a  vacation.  In  the  absence  of  such 
protest  it  mnst  be  presumed  that  be  acquiesced  in  the  dosing 
of  the  school  for  the  usual  vacation  period.  He  admits  that  he 
has  been  paid  for  the  number  of  weeks  taught  under  his  contract 
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It  would  eeem,  therefore,  that  the  appellant  has  been  fully  com- 
pensated for  his  Berrices  rendered  undet  his  contract,  and  that 
since  no  special  provisi<Hi  was  made  for  compensation  for  eervices 
beyond  the  period  of  forty  weeks  he  is  not  entitled  to  compensa- 
tion for  auch  additional  tima  His  appeal  must  therefore  he 
dismissed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Dkoibioit  of  the  DierniOT 
Sdpbeintehdzkt  of  Schoom  of  the  Third  Supervisory  Dis- 
trict of  the  County  of  Chautauqua,  Refusing  to  Dissolve 
School  District  No.  15,  Town  of  Harmony,  and  Annex  the 
Territory  Thereof  to  T7nion  Free  School  District  No.  3,  Town 
of  Chautauqua 

Case  No.  442 

(Decided  October  26,  1»18> 

lavutigatien  aa  to  the  nurita  of  a  propoaed  eonaoUdatlDii  of  tvo  adjacent 
ackool  diatilcta. 

At  the  Bnnual  meeting  of  school  district  No.  16,  town  of  Harmony, 
Chautauqua  eoontj,  held  June  4,  191S,  b.  reBolution  waa  adopted  directing 
the  district  snperiDtendent  to  effect  the  consolidation  of  that  distiiot 
with  district  No.  S,  CSiantauqua,  immedlatelf .  A  ec^y  of  such  reeolution, 
with  due  notice  of  adoption,  was  then  served  upon  Dorothy  Barnes 
Cotiuelly,  district  superintendent  of  schools  of  the  third  supervisory 
district  of  Chautauqua  county,  who  refused  to  consolidate  the  districts. 
This  appeal  is  frcon  such  refusal.  The  two  districto  adjoin  and  the  rail- 
road of  the  Chautauqu»  Traction  Company  runs  through  both  districts 
and  near  the  school  building  in  district  No.  3.  Moat  of  the  school  chil- 
dren live  close  to  the  rulroad.  For  many  years  the  Harmony  district 
has  had  the  advantage  of  the  grades  of  the  school  at  Chautauqua  and  has 
paid  nothing  but  the  contract  price  for  instruction  toward  the  mainte- 
nance of  the  school,  less  than  the  coat  per  oapita  of  such  maintoianGe. 
Held,  that  the  only  effective  way  of  equalizing  the  iaiet  is  to  consolidate 
the  two  districts  so  that  the  taxable  property  in  each  district  may  be 
taxed  equally  for  the  maintenance  of  the  school  which  serves  the 
inhabitants  ^  both  districts.  Appeal  sustained  and  the  diatrict  snper- 
ivtoidait  ol  the  third  supervisory  district  of  Chautaui^ua  county  and 
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tlie  diBtrict  niperiiitendcnt  of  the  fourtb  miperriMtry  dUtriet  are  directed, 
upon  obtMSing  the  written  eonsente  of  eerUun  school  authoritiei  named 
In  the  order,  to  diwohe  district  No.  15,  town  of  Hannonr,  and  annex 
the  territorj  tberwf  to  onion  free  Khool  district  No.  8,  town  of 
Chautauqua. 

FiNEQAiT,  Acting  OomniiBsioDer. —  The  appellant  hereiD  is  the 
eole  trustee  of  Bchool  district  No.  15,  town  of  Hannony,  Cbau- 
tanqna  county.  The  annual  meeting  of  such  district,  held  June 
4,  1918,  adopted  a  reeolution  in  the  following  form: 

"  Resolved,  that  the  district  superintendent  be  directed  to  tale 
oeceesary  steps  to  effect  the  consolidation  of  district  Ko.  15, 
Harmony,  with  district  No.  3,  Cbautanqna,  immediately." 

This  resolution  was  adopted  by  a  vote  of  thirteen  to  seven.  A 
copy  of  snch  resolution,  with  notice  of  ita  adoption,  was  served 
subsequently  upon  Dorothy  Barnes  Connelly,  district  superin- 
tendent of  schools  of  the  third  supervisory  district  of  Chautauqua 
county,  and  she  acknowledged  receipt  of  the  same.  On  August 
first  the  appellant  requested  the  respondent  district  superintmd- 
ent  to  render  her  decision  on  the  application  and  ahe  informed 
him  that  she  bad  decided  to  refuse  to  consolidate  the  districts. 
The  ai^>eftl  is  brou^t  from  such  refusal. 

The  two  districts  are  adjacent  The  railroad  of  the  Chau- 
tauqua Traction  Company  runs  through  both  districts,  and  only 
a  short  distance  iioai  the  school  building  in  union  free  school 
district  No.  3.  Nearly  all  of  the  children  of  school  age  in  district 
No.  15,  Harmony,  live  near  the  railroad  and  may  be  carried  ctm- 
veniently  to  and  from  the  school  in  the  Chautauqua  district  The 
Harmony  district  has  not  maintained  a  home  school  for  many 
years,  having  contracted  continuously  for  more  than  thirteen 
years  for  the  instruction  of  its  children  in  the  school  in  the 
Chautauqua  district  During  all  this  period  the  inhabitants  of 
the  Harmony  district  have  had  the  advantage  of  the  graded  school 
at  Chautauqua,  and  have  contributed  nothing  but  the  contract 
price  for  the  instruction  toward  the  maintenance  of  such  school 
The  amount  so  paid  has  been  much  lees  than  the  cost,  per  capita, 
of  Bucb  maiutenanca 
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A  considerable  portion  of  the  inhabitants  of  the  Harmony 
district  have  expressed  their  opposition  to  the  consolidation  of  the 
two  districts.  The  seotimeDt  for  and  against  such  consolidation 
is  abont  equally  divided.  But  those  opposed  to  the  consolidation 
are  apparently  willing  that  the  district  should  continue  contract- 
ing with  the  Chautauqua  district 

The  fact  that  the  two  districts  have  for  so  many  years  been 
served  with  the  same  educational  facilities  indicates,  clearly 
eaaagii,  that  the  prevailing  opinion  based  npon  actual  experience 
is  that  the  educational  interests  of  the  children  of  the  Harmony 
district  are  beet  conserved  and  promoted  by  giving  to  them  the 
superior  advantages  of  the  Chautauqua  school.  The  school  build- 
ing at  Chautauqua  is  new,  with  modem  equipment  and  all 
essential  appliances.  The  district  maintains  a  high  school  and 
a  school  of  agriculture  and  homemaking.  No  such  facilities 
could  he  afforded  by  the  Harmony  district  if  it  was  compelled 
to  provide  instruction  for  its  pupils  in  its  own  school. 

If  the  Harmony  district  desires  to  continue  permanently  to 
avail  itself  of  the  advantages  of  the  school  in  the  Chautauqua 
district,  the  residents  and  taxpayers  thereof  should  share  equi- 
tably in  the  cost  of  its  support.  The  only  effective  way  of  bring- 
ing about  a  fair  distribution  of  this  burden  is  to  consolidate  the 
two  districts,  so  that  the  taxable  property  in  each  district  may 
be  taxed  equally  for  the  maintenance  of  the  school  which  serves 
the  inhabitants  of  both  districts  in  like  manner  and  extent. 

The  respondent  district  superintendent,  in  answering  the  appel- 
lant's petition,  states,  in  substance,  that  she  refused  to  consolidate 
the  districts  on  the  grounds  that  it  has  heea  made  to  appear  to 
her  satisfaction  that  a  majority  of  the  qualified  electors  of  the 
Harmony  district  are  not  in  favor  of  the  consolidation,  and  that 
she  does  not  favor  consolidation  without  the  consent  of  the  electors 
of  the  district  proposed  to  be  dissolved.  It  nowhere  appears  that 
the  electors  of  the  district  are  desirous  of  retaining  the  district 
BO  that  the  advantages  of  a  home  school  may  he  obtained.  There 
is  an  entire  satisfaction  with  existing  conditions  whereby  the 
children  of  the  district  are  afforded  all  the  valuable  ptiviteges  of 
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the  ^cient  school  system  at  Chautauqua,  without  sharing,  on  a 
basis  of  equality,  the  expense  of  maintaining  such  Bystem.  It 
may  be  inferred,  reasonably,  that  the  preference  shown  by  many 
of  the  taxpayers  of  the  Harmony  district  for  a  continuance  of  the 
district  is  based  upon  the  fact  that  the  cost  to  them  will  be. less 
under  the  arrangement  which  has  been  made  for  the  instruction 
of  their  children  by  contract  with  the  Chautauqua  district,  than 
the  amount  they  would  be  required  to  pay  as  taxes  if  the  district 
was  annexed  to  the  Chautauqua  district  This  fact  should  be 
taken  into  consideration  when  the  attitude  of  the  district  toward 
consolidation  is  under  review. 

It  is  not  asserted  by  any  of  the  interested  parties  that  the 
educational  advantages  of  the  children  of  the  Harmony  district 
will  be  affected  injuriously  by  the  consolidation  of  the  district 
with  the  Chautauqua  district,  which  has  for  many  years  main- 
tained the  school  which  has  been  attended  by  such  children.  The 
only  adverse  circumstance  which  may  be  complained  of  by  the 
electors  in  the  Harmony  district  who  oppose  the  consolidation  is 
that  the  burden  of  taxation  for  school  purposes  in  such  district 
will  be  materially  increased  by  the  annexation  of  such  district  to 
the  Chautauqua  district. 

As  stated  by  the  Commissioner  of  Education  in  Matter  of  Ploss, 
4  State  Dept.  Kept.  647,  decided  April  17,  1915,  in  which  case 
a  district  superintendent  dissolved  a  common  school  district  and 
annexed  the  territory  thereof  to  a  union  free  school  district  in 
which  the  children  of  the  dissolved  district  had  be«i  instructed 
under  contract  for  a  number  of  years:  "This  circumstance  is 
not  in  itself  sufficient  to  warrant  the  reversal  of  the  order  of  which 
the  appellant  complains.  It  is  entirely  just  and  equitable  that 
the  taxable  property  in  this  district  should  be  assessed  for  the 
maintenance  of  the  school  which  the  children  thereof  have  been 
permitted  to  attend  for  so  long  a  time  without  any  considerable 
expense.  The  order  filed  t^nds  to  equalize  the  burden  of  taxation 
among  those  who  are  directly  benefited  by  the  school  maintained 
in  the  community.  Such  order  meets  with  my  approval  and  con- 
fonua  to  the  general  policy  of  this  Department  in  bringing  about 
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an  equal  distribution  of  the  burden  of  taxation  for  school  pur- 
poses." 

The  children  of  the  Haimonj-  district  have  been  for  many 
years  well  served  by  the  school  in  the  Chautauqua  district  No 
reasoDable  objection  exists  for  making  permanent  the  contionanoe 
of  this  condition.  Since  the  Harmony  district  has  been  and  may 
continue  to  be  adequately  and  effectively  served  by  the  school 
systoD  in  the  Chautauqua  district  the  property  in  both  districts 
should  be  subject  to  tax  for  the  maintenance  of  the  school  system 
which  is  available  to  both  districts. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  Dorothy  B,  Connelly,  district  superin- 
tendent of  schools  of  the  third  supervisory  district  of  Chautauqua 
county,  and  James  G.  Pratt,  district  superintendent  of  schools 
of  the  fourth  supervisory  district  of  such  county,  be  and  they 
hereby  are  directed,  upon  obtaining  the  written  consent  of  the 
trustee  of  school  district  No.  15,  town  of  Harmony,  Chautauqua 
county,  and  the  board  of  education  of  union  free  school  district 
No.  S,  town  of  Chautauqua  in  meb  county,  to  dissolve  said  school 
district, No.  15,  town  of  Harmony,  and  to  annex  the  territory 
thereof  to  union  free  school  district  No.  3,  town  of  Chautauqua, 
under  and  pursuant  to  the  provisions  of  section  128  of  the  Edu- 
cation Law;  such  order  to  be  executed  jointly  by  the  said  superin- 
tendents within  twenty  days  from  the  date  of  this  decision,  to 
take  effect  immediately. 
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In  the  Matter  of  ConBtruing  tlie  Civil  Semce  Law,  Section  9, 
in  Relation  to  the  Classification  of  the  Position  of  Poimdmaster 
in  the  City  of  Mount  Vernon 

(Opinion  dated  August  S,  1B18) 

Aa  offlnr  appointed  bjr  tbe  nu^or  and  acting  independentljr  of  anj  anpeiloi 
officer  anlijoct  only  to  control  by  tke  mayor  i>  not  the  head  of  a  dty 
department. 

Seotion  9  of  the  Civil  Service  Law  provide*  among  other  things  that 
"the  head  or  heads  of  an;  department  of  the  government"  shall  be  in 
the  unclassified  service  and  that  officers  not  enumerated  as  unelasBiflad 
shall  be  in  the  classifted  service.  The  poundmaater  of  Mt.  Vernon  not 
being  a  department  head  ia  included  in  the  clasaifled  civil  service  of  the 
city  and  the  municipal  civil  service  commiaaion  haa  no  power  to  adopt  a 
resolution  declaring  that  the  poaition  in  question  shall  be  in  the  nndaasi- 
Sed  service.    The  resolution  of  tbe  local  Ixwrd  should  be  diaregarded. 

John  0.  Birdseye,  Secretary,  State  Civil  Service  Commiasion,  ■ 
has  submitted  the  following  statement  of  facts: 

"  The  ofBce  of  poundmaater  in  the  city  of  Mount  Vemcui,  for 
many  years  classified  by  the  municipal  civil  service  commission, 
with  the  approval  of  the  State  Civil  Service  Commission,  in  the 
non-competitive  class,  was  tbe  subject  of  a  resolution  of  the 
municipal  civil  service  commission,  on  March  26,  1918,  which 
provides : 

'"Resolved,  That  the  position  of  poundmaster,  now  dasfled 
under  the  Rules  of  the  Municipal  Civil  Service  Commission  of 
the  City  of  Mount  Vei-non,  New  York,  in  the  non-competitive 
class,  be  changed  so  that  the  said  position  shall  be  in  the  unclassi- 
fied service  for  the  reason  that  pursuant  to  Section  12,  Article 
2,  of  the  Charter  of  the  City  of  Mount  Vernon,  enacted  March 
22,  1892,  said  position  was  made  an  appointive  office  at  $600 
per  annum  and  the  incumbent  thereof  is  the  head  of  the  depart- 
ment' " 
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Upon  this  statemeat  of  facts  Mr.  Biidseje  has  also  eubmitted 
an  inquiry,  together  with  a  request  for  an  opinion  thereon,  as  to 
vhethei  this  reeolution  was  proper,  valid  or  effective. 

Lbwis,  Attorney-General  (by  Hinuan,  First  Deputy). —  I  am 
satisfied  that  the  Legislature  in  enacting  section  9  of  the  Civil 
Service  Law  (originally  enacted  as  section  8  of  chapter  SYO  of 
the  Laws  of  1899)  and  providing  thOToin  that  "the  head  or 
heads  of  any  department  of  the  govemm«it"  should  be  in  the 
imclassified  service  had  no  intention  of  keeping  such  positions  as 
poondmaster  ont  of  the  scope  of  the  civil  service  examination 
Systran. 

Section  9  of  the  Civil  Service  Law  provides  that  certain  officers, 
including  "  the  head  or  heads  of  any  department  of  the  govern- 
ment "  shall  he  in  the  nndassified  service  and  that  all  officers 
not  enumerated  as  in  the  unclassified  service  shall  be  in  the 
classified  service.  Appointments  in  the  classified  service  must 
be  made  in  accordance  with  the  provisions  of  the  Civil  Service 
Law  and  the  rules  promulgated  thereunder  and  salaries  may  only 
be  paid  to  persons  in  the  classified  service  after  proper  certifica- 
tion by  the  Civil  Service  Commission  under  section  20  of  the 
Civil  Service  Law. 

The  original  Civil  Service  Law  (Laws  of  1888,  chap.  354) 
provided  in  section  7  that  certain  State  <^cea  should  not  be 
subject  to  its  operation  and  in  section  8  that  employees  in  certain 
city  departments  should  not  be  subject  to  its  general  provisions. 
After  amendments  by  chapter  681  of  the  Laws  of  1894,  section 
1,  and  chapter  186  of  the  Laws  of  1898,  section  1,  this  part  of 
those  sections  of  the  original  statute  was  rephrased  and  became 
section  8  of  the  consolidated  Civil  Service  Law  (Laws  of  1899, 
chap.  370)  ;  and  it  was  in  this  consolidation  for  the  first  time 
that  the  phrase  "  the  head  or  heads  of  any  department  of  the 
government "  was  nsed  in  defining  a  group  of  positions  or  t^cea 
which  were  excepted  from  the  operation  of  the  Civil  Service  Law. 

The  Constitution  provides  (Art.  V,  §  9)  that  appointments 
and  promotions  in  the  civil  service  of  the  State,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages^  shall  be  made 
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according  to  merit  and  fitness  to  be  ascertained,  so  far  ui  prac- 
ticable, b;  examinations,  which,  so  far  as  practicable,  shall  be 
competitive.  Offices  and  positions  in  the  nnclassified  service  fall 
into  two  classes:  (a),  those  in  which  examination  as  a  basis  for 
appointment  is  impracticable  and  (b),  those  in  which  the  exami- 
nation is  provided  for  under  the  Education  Law  rather  than  under 
the  Civil  Service  Law.  The  Legislature  has  regarded  exami- 
nation as  impracticable  as  a  basis  for  selection  of  the  officers  in 
the  first  group,  including  "  the  head  or  heads  of  any  department 
of  the  government."  The  reason  is  found  in  the  importance  of 
the  offices.  The  incumbents  should  be  selected  because  of  their 
well-known  ability  and  responsibility  and  because  their  appoint- 
ing officers  are  held  by  the  electorate  responsible  for  their  acts. 

In  a  city  it  is  obvious  that  the  heads  of  such  departments  as 
the  department  of  public  safety,  the  department  of  public  works, 
etc.,  hold  positions  of  vital  importance  to  the  welfare  of  the 
community  and  for  their  behavior  iu  office,  including  the  appoint- 
ment of  subordinates,  the  mayor  who  appoints  them  is  held 
responsible  by  the  people  and  his  power  of  appointment  should 
he  unrestricted  by  any  requirement  for  examination;  but  it  is 
also  obvious  that  the  same  is  not  true  of  a  pound  keeper. 

The  charter  of  the  city  of  Mount  Vernon  gives  a  list  of  officers 
to  be  appointed  by  the  mayor.  Laws  of  1911,  chap.  82,  §  12. 
They  are  commissioner  of  public  works,  corporation  counsel,  city 
clerk,  fire  commissioner,  commissioner  of  charities,  health  officer, 
one  constable  for  each  ward  and  the  poundmaeter.  The  fact  that 
these  are  all  mentioned  in  the  same  section  or  that  they  are  all 
appointed  by  the  mayor  does  not  put  them  all  in  the  same  branch 
of  the  civil  service.  It  is  obvious  that  the  fire  commissioner  is 
the  head  of  a  department.  It  is  also  obvious  that  a  constable  is 
not  the  head  of  a  department  and  I  think  that  it  is  almost  as 
obvious  that  the  poundmaster  is  not  the  head  of  a  department. 

I  think  "  a  department  of  the  government "  is  meant  by  the 
Legislature  to  indicate  one  of  the  important  branches  in  which 
there  are  under  the  "  head "  a  number  of  subordinate  officers 
and  employees.    In  cities  the  police  department  and  fire  depart* 
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ment  are  obvious  examples  but  I  do  not  think  that  every  inde- 
pendent officer  who  does  not  happen  to  be  subordinate  to  an; 
other  officer  is  b;  reason  of  hia  independence  the  head  of  a  depart- 
ment of  the  government 

Although  the  phrase  "head  of  a  department"  was  first  used 
in  the  list  of  positions  in  the  unclassified  service  with  the  con- 
solidation of  1899,  the  phrase  "  head  of  a  department "  appeared 
in  other  parts  of  the  Civil  Service  Law  considerably  earlier, 
particularly  in  those  parts  of  the  statnte  forbidding  political 
influences  over  subordinates.  In  one  of  the  acts  I  find  the  phrase 
"  no  head  of  a  department  or  other  appointing  officer "  and  it 
seems  to  me  that  this  phrase  gives  us  the  key  to  what  was  in  the 
mind  of  the  Legislature  in  putting  heads  of  departments  in  the 
unclassified  service.  The  heads  of  departments,  as  the  Legis- 
lature uses  the  phrase,  are  "  appointing  officers "  and  because 
of  their  power  of  appointment,  the  ability  to  exercise  which  is 
obviously  not  Buseeptible  of  test  by  examination,  they  have  been 
placed  in  the  unclassified  service.  This  power  of  appointment 
rather  than  independence  of  actiwi  is  really  what  justifies  plac- 
ing the  head  of  a  department  properly  in  the  unclassified  service ; 
and  consequently  by  his  power  of  appointment  rather  than  by 
his  independence  of  action  miast  we  judge  whether  a  certain 
officer  is  or  is  not  "  the  head  of  a  department  of  the  government " 
within  the  meaning  of  the  phrase  as  found  in  sectitoi  9  of  the 
Civil  Service  Law. 

The  poundmaster  of  the  city  of  Mount  Vernon  has  no  power 
of  appointment.  The  pound  is  not  a  department  of  the  govern- 
ment and  he  is  not  at  the  head  of  anything.  He  is  merely  an  officer 
appointed  by  the  mayor  and  acting  independoitly  of  any  superior 
officer,  subject  to  control  only  by  the  mayor's  power  of  removal. 
It  is  perfectly  clear  to  me  that  the  office  of  poundmaster  is  in  the 
classified  service  under  section  9  of  the  Civil  Service  Law  and 
that  the  municipal  civil  service  commission  had  no  power  to  adopt 
the  resolution  quoted  above  and  the  resolution  shonld  be  disre- 
garded. 
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In  Ae  Matter  of  Coit8teuino  Sbotiok  65  o»  thi  Imukawc* 
Law  in  Reference  to  the  L^ality  of  Paying  a  Oommission 
to  an  Insurance  Broker  upon  Property  Owned  by  the  Insured 
When  the  Latter  la  the  Employer  of  Such  Broker 

<Opinion  dftt«d  September  10,  1918) 

Coubnli^   Mctton  65   of  tlw  lanuasce   I.«w  u  to   iasvuM   krokan^ 


Section  05  of  the  Ineuruice  L&w  prohibits  an  insurajuA  eompuiy  from 
paying  to  a.  licdued  broker  or  agent  a.  comniiaaion  on  insuruice  placed 
by  him  upon  hia  own  propertj  or  risk  but  does  not  prohibit  the  pajment 
of  k  et^nmiisioD  to  *  licensed  broker  where  ha  ia  the  employee  of  the 
innired  named  in  the  policy  of  insurance. 

Hon.  JesBe  S.  Phillips,  Superintendent  of  Insurance,  submitted 
the  following  inquiry,  together  with  a  request  for  an  opinion 
thereon : 

"  Is  an  agent  or  a  licenaed  broker  prohibited  from  receiving 
a  regular  commission  on  business  placed  by  him  upon  his  own 
property  or  risk,  and  is  a  licensed  broker  prohibited  from  receiv- 
ii^  a  ctHmnission  on  business  placed  by  him  for  his  raaployert " 

Lbwis,  Attorney-General  (by  Hinman,  First  Deputy). —  The 
answer  to  the  inquiry  involves  the  construction  or  interpretation 
of  section  65  of  the  Insurance  Law  as  amended  by  chapter  141 
of  the  Laws  of  1918. 

The  material  part  of  that  section  is  as  follows:  "No  insur- 
ance corporation,  association,  partnership,  Lloyds  or  individual 
underwriters  authorized  or  permitted  to  do  any  insurance  busi- 
ness within  this  state,  or  any  officer,  agent,  solicitor  or  repre- 
sentative thereof,  shall  make  any  contract  for  such  insurance, 
on  property  or  risk  locnted  within  this  state,  or  against  liability, 
casualty,  accident  or  hazard  that  may  arise  or  occur  therein  or 
agreement  as  to  such  contract,  other  than  as  plainly  expressed  in 
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the  poli(^  issued  or  to  be  iBSoed  thereon;  nor  diall  anj  snch 
corporation,  association,  partneiship,  Lloyds  or  indiTidaal  unde^ 
vriters,  or  officer,  agent,  solicitor  or  lepreeentatiTe  thereof, 
directly  or  indirectly,  in  any  manner  whatsoever,  pay  or  allow 
<a  offer  to  pay  or  allow  to  ths  insured  named  in  mteh  policy  or 
to  any  employee  of  euch  insured,  as  indncetnent  to  rooh  insurance, 
or  after  the  inaurance  shall  have  been  effected,  any  rebate  from 
the  premium  which  is  specified  in  the  policy  or  ai^  special  favor 
or  advantage  in  the  dividends  or  other  benefits  to  accrue  thereon 
or  any  valuable  consideration  or  inducement  ^dntever,  not  speoi- 
fied'in  the  poli<7  or  contract  of  insurance." 

Cffllain  agents  and  brokers'  associations  deliberately  set  to 
work  to  amend  the  Insiurance  Law  so  that  an  insurance  agent 
could  not  im>cure  a  comnuBsion  where  the  property  insured  was 
his  own,  or  procure  a  commiseion  on  insurance  written  by  him 
where  hia  employer  was  the  insured.  And  so  section  66  was 
amended  by  chapter  141  of  the  Laws  of  1918  in  order  that  this 
pnrpose  might  be  accomplished. 

The  question  is  now  presented  whether  the  amendment  deliber- 
ately made  for  that  purpose  prevents  a  broker  from  procuring  a 
ocmimiflsion  on  property  insured  in  his  own  name  and  on  property 
insured  by  him  for  his  employer. 

Taking  up  the  first  question  whether  a  broker  is  entitled  to  a 
commission  when  be  is  the  insured  named  in  the  polity,  it  will 
be  noted  that  said  section  65  of  the  Insurance  Law,  as  it  now 
stands,  states :  "  Nor  Bhall  any  such  corporation  [meaning  the 
insurance  corporation]  *  *  *  pay  or  allow  •  *  »  the 
insured  named  in  such  policy  *  *  *  as  inducement  to  such 
insurance  *  *  *  any  v&lnable  consideration  or  inducement 
whatever  not  specified  in  the  policy  or  contract  of  insurance." 

Here  the  prohibition  ifi  directed  against  the  insurance  com* 
pany.  Further  on  in  the  same  section  there  is  a  prohibition 
directed  against  the  broker,  bis  agent  or  representative,  and 
providee :  "  Nor  shall  any  insurance  broker,  his  agent  or  repre- 
sentative or  any  other  person  *  •  *  pay  or  allow  or  offer 
to  p^  or  allow  to  the  insured  named  in  inch  policy    *    *    *    as 
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iuducement  to  soch  inaurance,  or  auj  rebate  fKKti  the  piemium 
which  is  epecified  in  the  |K>li<^." 

If  the  L^islature  had  used  the  word  "  commisaitm  "  in  place 
of  the  words  "  an;  valuable  c<Hisideration "  or  "  inducement 
whaterer"  there  would  be  vary  little  room  for  doubt  but  that 
the  object  of  the  amendment  had  been  accomplidied.  What  did 
the  L^alature  mean  by  the  words  "  any  valuable  consideration  i  " 
I  think  those  word^  were  intended  to  include  a  commission,  and 
certainly  a  commission  is  a  thing  of  value. 

The  purpose  of  this  legislation  waa  to  require  insurance  com- 
panies to  give  equal  terms  to  be  fixed  in  the  polif^  to  all  insurers 
of  the  same  class  and  to  give  special  favor  to  no  one.  Its  opera* 
tiou  was  directed  against  consideratimis  and  inducements  to  a 
contract  of  ineorance  which  are  not  specified  in  the  policy. 
McGee  v.  FeUer,  75  Misc.  Rep.  349. 

If  a  broker  is  allowed  a  commiaaion  on  property  insured  in 
his  own  name  then  he  procnres  his  insurance  for  a  sum  less  than 
his  nei^bor  who  is  not  an  agent.  There  would  in  effect  be  a 
deduction  from  the  premium  the  amount  with  the  deduction  not 
being  stated  in  the  policy.  This  is  the  very  thing  which  the 
legislation  sought  to  prevent  If  an  application  for  insurance 
was  placed  with  some  other  agent  the  company,  of  course,  will 
have  to  pay  that  agent  for  his  services.  Nererthelese  I  think 
the  Legislature  had  the  right  to  absolutely  prohibit  the  payment 
of  a  commission  to  an  ageat  who  insured  his  own  proper^  and 
that  seems  to  be  exactly  what  the  Le^slatnre  undertook  to  do 
and  has  done  as  I  read  the  statute  quoted.  The  wisdom  of  the 
le^slation  is  not  under  consideration. 

My  attention  has  been  called  to  a  letter  written  Januaiy  99, 
1916,  by  the  then  counsel  to  the  Superintendent  of  Insurance  in 
which  he  held  that  as  the  law  then  stood  a  hona  fide  agent  actu- 
ally engaged  in  insurance  businesB  mi^t  obtain  a  commission 
upon  premiums  for  policies  written  upon  his  own  property.  But 
that  no  doubt  was  the  law  before  the  amendment  of  this  year 
which  is  now  being  considered. 

The  answer  to  the  second  question  whether  an  agent  may  have 
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a  commission  where  he  is  the  employee  and  the  iDBured  is  the 
employer,  is  attended  with  more  difficulty.  In  the  first  place 
the  promoters  of  the  legislation  intended  to  prohibit  an  insurance 
company  fnmi  paying  a  commission  in  such  a  case.  That  was 
die  very  object  sought  by  the  amendment.  The  statute  says: 
"  Nor  shall  any  such  corporation,  *  *  *  pay  *  *  •  to 
any  employee  of  such  insured  as  an  inducement  to  such  insur- 
ance or  after  the  insurance  shall  have  been  effected  *  *  »  any 
valuable  consideraticu  or  inducement  whatever  not  specified  in 
the  I>olicy,  or  in  the  contract  of  insurance." 

While  the  paymoit  of  a  commission  to  an  employee  where  the 
employer  is  the  insured  named  in  the  policy  does  not  work  a 
rebate  from  the  premium  or  lessen  the  amount  of  the  premium 
stated  in  the  policy,  still  it  must  be  recognized  that  there  would 
be  a  strong  temptation  on  the  part  of  the  employee  to  give  his 
emplc^r  the  benefit  of  this  commission  or  some  part  of  it.  As  I 
said  in  considering  the  first  question  the  words  "  any  valuable 
consideration "  must  necessarily  include  a  commission.  The 
statute  says  that  the  insurance  company  shall  not  pay  to  any 
employee  of  such  insured  "  as  an  inducement  to  such  insurance 
or  after  the  insurance  shall  have  been  effected,  *  *  •  any 
valuable  consideratiim."  This  would  seem,  to  me  to  cover  a  case 
where  the  paymwt  of  the  commission  was  not  the  inducement 
which  prompted  the  insurance,  and  would  prevent  payment  of  a 
commission  were  it  not  for  the  words  further  on  in  the  section. 
These  words  are  as  follows:  "Nor  shall  this  section  prevent 
any  such  corporation  or  other  insurer  •  •  *  from  paying 
commissions  to  a  licensed  broker  who  shall  have  negotiated  for 
insurance  *  *  *."  It  seems  to  me  that  these  words  have 
upset  the  objects  sought  to  be  accomplished  by  the  Legislature  to 
prevent  payment  of  a  conmiission  to  an  employee  of  the  insured 
where  the  employee  is  a  licensed  broker.  Certainly  this  excep- 
tion contrcds  over  the  rest  of  the  act  and  permits  a  licensed 
broker  to  receive  the  conunissifflis. 

While  the  statute  in  question  is  crud^y  drawn  and  requires 

dmsiderable  scrutiny  to  determine  just  what  is  meant,  still  I 

think  the  object  sought  by  the  Legislature  was  accomplished  so 
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far  as  the  first  question  is  concerned,  but  failed  aa  to  the  second. 
I  have  not  considered  the  question  of  its  constitutionality  but 
perhaps  much  might  be  said  on  this  head.  Until  the  courts  pass 
upon  this  question,  it  is  the  duty  of  the  State  officials  to  aaeume 
it  is  constitutionah 

I  am  therefore^of  the  opinion  that  the  amendment  to  said 
section  65  of  the  Insurance-  Law  prohibits  an  insurance  company 
from  paying  an  agent  or  a  licensed  broker  a  commission  on  insur- 
ance placed  by  him  on  his  own  property  or  risk  but  does  not 
prohibit  the  payment  of  a  commisison  to  such  broker  where  he 
ig  the  employee  of  the  insured  named  in  the  policy, 


In  the  Matter  of  Consthoing  Section  184  of  thb  State 
Charities  Law  and  Section  2184  of  the  Pbnai.  Law 
Relative  to  the  Commitment  of  Boys  under  Sixteen  Years 
of  Age 

(Opiniod  dated  Septmiber  16,  1918) 

Coasideiation  of  a  conflict  between  the  provisiona  of  section  xt^  of  the  State 
Charities  Law  and  section  3184  of  the  Penal  Law  lelatiTe  to  the  commit- 
ment  of  jSTcniles  convicted  of  ctiULe. 

He  question  herein  arose  from  on  inquiry  b;  the  superintendent  of 
the  House  of  Befuge  at  BandnH's  Island,  New  York  city,  aM  to  whether 
that  institution  could  receive  legally  boys  under  sixteen  years  of  age 
convicted  of  commission  of  crime  in  the  ruTsl  counties  of  the  State.  A 
full  discussion  of  the  question  is  contained  in  the  opinion,  and  the  con- 
flict between  section  181  of  the  present  State  Charities  Law  and  eection 
2184  of  the  Penal  Laiv  i»  passed  upon.  Held,  that  under  the  proviaions 
of  law  as  they  nov,  Kttind  male  persons  under  sixteen  years  of  age,  oon- 
victed  of  cTime  in  the  rural  counties  of  the  State,  can  be  committed  to  or 
received  at  the  house  of  refuge  established  by  the  managers  of  the 
Society  for  the  Reformation  of  Juvenile  Delinquents  in  the  City  of  New 
Yorli,  whenever  such  institution  is  wilting  to  receive  them. 

Edward  C.  Barber,  Superintendent  of  New  York  House  of 
Eefuge  at  Randall's  Island,  New  York  city,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  to  whether 
boys  from  Cayuga  county  under  sixteen  years  of  age  may  be 
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received  in  the  New  York  Hoiise  of  Refuge  if  the  State  Industrial 
School  at  Indnsti;  is  overcrowded. 

Lxwis,  Attomey-Gleneral. —  There  ib  conflict  between  the  pro- 
viflionB  of  section  184  of  the  State  Charitiee  Law  and  aection 
2184  of  the  Penal  Law,  in  relation  to  the  commitment  of  boys 
under  sixteen  years  of  age,  convicted  of  crime,  so  far  as  the  two 
sections  apply  to  the  commitment  of  boys  convicted  of  crime  in 
rural  counties  is  concerned. 

Section  184  of  the  State  Charities  Law  provides:  "  Male  chil- 
dren under  the  age  of  sixteen  years  may  be  committed  from  the 
rural  counties  of  this  state  to  the  state  agricultural  and  industrial 
school,  at  Industry,  or  the  house  of  refuge  establiahed  by  the 
society  for  the  reformation  of  juvenile  delinquents;  but  such 
children  in  the  counties  of  New  York  and  Kings  shall  be  com- 
mitted to  the  house  of  refuge  in  New  York  ci^,  establiahed  by 
such  society." 

Section  2184  of  the  Pedal  Law  provides:  "When  a  male 
person  under  the  age  of  twelve  years  is  convicted  of  a  crime 
amounting  to  a  felony,  or  where  a  male  person  of  twelve  years 
and  under  the  age  of  sixteen  years  is  convicted  of  a  crime,  the 
trial  court  may,  instead  of  sentencing  bim  to  imprisonment  in  a 
state  prison  or  in  a  penitentiary,  direct  him  to  be  confined  in  a 
house  of  refuge  under  the  provisions  of  the  statute  relating 
thereto.  Where  the  conviction  is  bad  and  the  sentence  is  inflicted 
in  the  first,  second,  third  or  ninth  judicial  district,  the  place  of 
ccmfinement  must  be  a  house  of  refuge  established  by  the  managen 
of  the  society  for  the  reformation  of  juvenile  ddinquenta  in  the 
city  of  New  York ;  where  the  conviction  is  had  and  the  sentence 
is  inflicted  in  any  other  district,  the  place  of  confinement  must  be 
in  the  slate  industrial  school.  *  *  •  But  nothing  in  this  sec- 
tion shall  affect  any  of  the  provisions  contained  in  section  twoify- 
one  hundred  and  ninety-four," 

It  is  stated  in  the  communications  of  inquiry  that  the  insti- 
tution known  as  the  State  Agricultural  and  Industrial  School  at 
Industry  is  overcrowded  and  cannot  at  present  receive  boys  under 
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sixteen  years  of  age,  but  the  House  of  Refuge  for  Juvenile  Delin- 
quenta  in  New  York  city  has  a  capacity  for  1,000  with  only  621 


The  Industrial  S<diool  at  Industry  was  first  eotablished  pur- 
suant to  the  provisions  of  chapter  143  of  the  Laws  of  1846,  and 
was  first  known  as  "  The  Western  House  of  Refuge  for  Juvenile 
Delinquents,"  and  the  managers  were  anpowered  to  receive  in 
such  institution  all  male  children  under  the  age  of  eighteen  years 
and  all  female  children  under  the  age  of  Bevente«i  years,  who 
should  he  l^ally  committed  thereto  as  vagrants  or  on  conviction 
of  any  criminal  offense  by  any  court  having  authority  to  make 
such  commitments.  The  act  did  not  make  any  distinction  in 
reference  to  the  territory  from  which  the  commitments  were  made. 

By  chapter  24  of  the  Laws  of  1850  It  was  provided  that  the 
several  courts  having  criminal  jurisdiction  within  the  fourth, 
fifth,  sixth,  seventh  and  eighth  judicial  districts  could  ccmimit 
juvenile  delinquents  to  the  Western  House  of  Refuge,  and  those 
convicted  within  the  first,  second  and  third  judicial  districts 
should  be  committed  to  the  House  of  Refuge  established  by  the 
Society  for  the  Reformation  of  Juvenile  Delinquents  in  the  City 
of  New  York. 

Upon  the  revision  of  the  State  Charities  Law,  chapter  546,  Laws 
of  1896,  it  was  provided  by  section  124  that  all  children  under 
the  age  of  sixteen  years  might  he  committed  as  vagrants  or  upon 
conviction  of  any  criminal  offense  from  the  "  rurrU  counties  of 
this  state  "  to  the  state  industrial  school  or  the  house  of  refuge 
established  by  the  society  for  the  reformation  of  juvenile  delin- 
quents, but  that  all  children  in  the  counties  of  New  York  and 
Kings  were  to  be  committed  to  the  house  of  refuge  in  New  York 
city. 

The  same  provision  was  substantially  le-enacted  by  section 
121,  chapter  167  of  the  Laws  of  1904,  except  that  the  word 
**  children  "  was  preceded  by  the  word  "  male "  and  since  that 
time  the  State  Charities  Law  has  continued  to  provide  that  all 
male  children  under  the  age  of  sixteen  years  from  rural  counties 
could  he  committed  to  either  the  State  Industrial  School  ox  the 
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Honse  of  Kefuge  for  JuTsiile  Delinqneaits  in  ibe  City  of  New 
York.  Commitmeiits  of  all  male  chUiiren  under  sixteen  years 
of  age  horn  New  York  and  Kings  counties  were  required  to  be 
made  to  the  New  Yoit  City  House  of  Refuge.  The  act  took  effect 
June  1,  1904. 

The  secticHi  was  again  materially  amended  by  chapter  449  of 
the  Laws  of  1910,  and  has  since  remained  in  the  same  condition 
as  at  present,  and  as  hereinbefore  partially  quoted. 

By  chapter  676  of  the  Laws  of  1881  (Penal  Code)  it  was 
enacted  by  section  701  that  all  persons  under  the  age  of  sixteen 
years  convicted  of  a  crime  could  be  confined  in  a  house  of  refuge, 
and  if  the  conviction  was  had  in  the  first,  second  or  third  judicial 
district  the  confinement  ^ould  be  in  the  House  of  Refuge  for 
Juvenile  Delinquents  in  the  City  of  New  York,  and  in  any  other 
district  in  the  Western  House  of  Refuge  for  Juvenile  Delin- 
quents. The  section  closed  wi&  this  sentence:  "But  nothing 
in  this  section  shall  affect  the  provision  cimtained  in  section  713." 

It  will  be  noticed  that  the  provision  relating  to  the  commit- 
mentfi  follows  quite  closely  the  provisions  of  chapter  24  of  the 
Laws  of  1850,  which  was  afterwards  merged  in  the  State 
Charities  Law,  which  was  changed  in  1896  (Chap.  546)  by 
directing  that  all  commitments  from  rural  counties  could  be  in 
either  the  Western  House  of  Refuge  or  the  New  York  City 
House  of  Refuge. 

The  above  mentioned  section  701  of  the  Praial  Code  was 
amended  by  chapter  554  of  the  Laws  of  1896,  but  the  same  pro- 
vision in  reference  to  commitments  from  the  first,  second  and 
third  judicial  districts  was  continued  and  the  same  provision  in 
reference  to  commitments  from  other  districts  was  continued. 
The  section  was  again  amended  by  chapter  388  of  the  Laws  of 
1904,  and  the  same  distinction  as  to  commitments  was  kept  up. 
The  act  took  effect  on  June  1,  1904,  the  same  time  that  the 
amended  section  184  of  the  State  Charities  Law  took  effect,  and 
since  that  time  the  apparent  repugnancy  in  the  two  provisions 
has  continued. 

Section  701  of  the  Penal  Code  was  incorporated  in  the  Penal 
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Law  SB  Bastion  2184,  and  haB  remained  in  that  condition  without 
change,  except  the  ninth  judicial  district  is  added  to  the  temtor; 
from  which  aHnmitments  must  be  made  to  the  houBe  of  refuge 
in  the  city  of  New  York,  and  the  further  provision  was  included 
in  such  section :  "  Where  a  maJe  person  of  the  age  of  sixteen 
years  and  under  the  age  of  ei^teen  years  has  been  convicted  of 
juvenile  delinquency  or  of  a  misdemeanor,  the  trial  court  may, 
instead  of  sentencing  him  to  imprisonment  in  a  state  prison  or 
in  a  penitentiaiy,  direct  him  to  be  confined  in  a  bouse  of  refuge 
eetablished  hy  the  managers  of  tjie  society  for  tlie  reformation  of 
juvenile  delinquents  in  the  city  of  New  York;  under  the  pro- 
visions of  the  statute  relating  thereto." 

It  will  be  observed  that  the  new  provision  is  for  the  commit- 
ment of  boys  between  the  agee  of  sixteen  and  eighteen  to  he 
made  to  the  house  of  refuge  in  the  city  of  New  York  whether 
th^  are  convicted  in  a  rural  county  op  elsewhere,  but  that  the 
old  provision  for  oomraitmeaitB  from  the  two  distinct  territoriea 
was  not  changed  except  to  add  the  ninth  district  to  the  clasB  from 
which  commitments  must  be  made  to  the  New  York  City  House 
of  Refuge. 

In  tracing  this  legislation  it  becomes  apparent  that  the  conflict 
in  the  two  provisions  is  largely  the  result  of  carelessness  and 
the  question  now  arises  as  to  which  act  should  prevail  in  refer- 
ence to  the  commitment  of  male  children  under  sixteen  years  of 
age  from  the  rural  counties  to  the  house  of  refuge  wiHiin  the 
city  of  New  YoA.  I  think  it  is  apparent  that  tiie  Legislature 
overlooked  the  State  Charities  Law  and  the  difference  in  the 
two  acts  has  crept  into  the  Pemal  Law  through  oversij^t,  as  it 
hardly  is  conceivable  that  two  conflicting  acts  would  have  beOT 
enacted  by  design.  "  The  lawmakers  cannot  always  foresee  all 
the  possible  applications  of  the  general  language  they  use  and  it 
frequently  becomes  the  duty  of  the  courts  in  construing  statutes 
to  limit  their  operation  so  that  they  shall  not  produce  absnrd, 
unjust  or  inconvenient  results  not  contemplated  or  intended." 
L.  S.  *  :M.  S.  Ry.  V.  Roach,  80  N.  Y.  344. 

This  question  was  raised  during  the  term  of  Attorney-General 
-Tackson   fReport  of  1007,  p.  569),  and  he  held  tiiat  tiw  pro- 
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visions  of  the  Penal  Code  would  prevail  ns  it  was  the  later  enact- 
ment. We  find  that  since  that  opinion  was  written  both  statutes 
have  been  amended  and  while  the  amendement  to  the  Penal  Law 
was  the  last  in  point  of  time,  it  was  only  amended  by  adding  the 
ninth  district,  and  the  further  provision  in  reference  to  the  com- 
mitment of  boys  between  the  ages  of  sixteen  and  eighteen  years. 
The  amendment  to  section  184  of  the  State  Charities  Law  was 
a  revision  and  recasting  of  the  whole  of  that  section,  and  indi- 
cates a  clear  intention  on  the  part  of  the  L^islature  at  that  time 
(1910)  to  allow  comraitmentB  to  be  made  from  rural  counties  to 
either  bouse  of  refuge,  and  I  do  not  think  that  purpose  WM 
changed  by  the  amendment  to  the  Penal  Law  made  in  1913. 

It  is  provided  in  the  last  part  of  section  2184  of  the  Penal 
Law  that  "  nothing  in  this  section  shall  affect  any  of  the  pro- 
visions contained  in  section  twenty-one  Imndrpd  and  ninety-four," 
and  when  we  turn  to  section  2194,  it  is  seen  that  a  person  undw 
sixteen  years  of  age  may,  in  the  discretion  of  the  court,  be  placed 
in  chai^  of  any  suitable  person  or  institution  willing  to  receive 
him,  so  if  the  provisions  of  section  2184  are  held  to  be  prohibitive 
of  sending  children  from  rural  counties  to  the  house  of  refuge 
in  the  city  of  New  York,  here  13  a  broad  exception  and  the 
courts  are  given  discretion  to  send  such  boys  to  any  institution 
willing  to  receive  them.  As  the  AVestem  House  of  Refuge  is 
overcrowded  and  the  managers  of  the  New  York  city  house  are 
willing  to  receive  such  children,  and  there  being  plenty  of  room 
in  the  latter  house,  it  is  clear  that  children  from  any  part  of  the 
State  may  be  committed  to  the  New  York  City  House  of  Refuge, 
as  long  as  the  managers  are  willing  to  receive  them,  even  if  the 
provisions  of  section  2184  of  the  Penal  Law  could  be  held  to 
otherwise  prohibit  the  commitment  of  children  from  rural  coun- 
ties to  the  New  Yoik  city  institution. 

I  am  therefore  of  the  opinion  that  boys  under  sixteen  years  of 
age  convicted  of  crime  in  the  rural  counties  can  be  sent  to  the 
bouse  of  refuge  established  by  the  managers  of  the  Society  for 
the  Reformation  of  Juvenile  Delinquents  in  the  City  of  New 
York,  as  long  as  such  institution  is  willing  to  receive  them. 
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In  the  Matter  of  CovsTsniNa  Chaptbb  197  of  the  Laws  of 
1918  and  Chapteb  ISl  op  the  Laws  of  1918,  in  Relation 
to  Compensating  the  Fiscal  Superviaor  and  Secretary  of  the 
State  Soaid  of  Charities  for  Att^iding  Sessions  of  the  Com- 
mission for  the  Care  of  the  Feehle-Minded 

(Opinimi  dated  September  18,  101B) 

Wken  two  Mparate  offlcu  maj  be  held  by  the  one  individBtl. 

The  FIkr]  Superviaor  end  secretu;  of  the  State  Board  of  Churitiea 
■re  entitled  to  hare  audited  uid  paid  to  each  of  Uiem  the  mm  of  tlS  for 
each  and  erer;  day  they  may  respectively  attend  the  meetings  of  the 
CommiBsion  for  the  Care  of  the  Feeble-Hinded,  not,  honever,  exceeding 
the  aum  of  11,000  to  each,  in  any  one  fiscal  jeax,  in  addition  to  the 
aalariea  which  inch  oCQcera  receive  for  serrices  raidered  in  their  reepective 
positions  under  the  Qeneral  Appropriation  Act. 

Hon.  Frank  R  Utter,  Fiscal  Supervisor,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  follows: 

"  Can  the  accounts  of  the  secretary  of  the  State  Board  of 
Charities  and  the  Fiscal  Supervisor  of  State  Charitiea  he 
legally  audited  for  payment  by  the  State  Comptroller  at  the  rate 
of  $15  per  diem  compensation  for  each  day  actoally  engaged  by 
such  officers  upon  the  business  of  the  State  Commission  for  the 
Care  of  the  Feeble-Minded,  as  provided  by  chapter  197  of  the 
Laws  of  1918,  provided  the  amount  for  either  of  them  does  not. 
exceed  the  sum  of  $1,000  in  any  one  fiscal  year !  " 

Lewis,  Attomey-CJeneral. —  By  chapter  197  of  the  Laws  of 
1918,  a  new  commission  was  established  for  the  care  of  the  feeble- 
minded, to  consist  of  three  members,  one  of  whom  should  be  a 
reputable  physician,  a  graduate  of  an  incorporated  medical  col- 
l^fe,  vrith  at  least  ten  years'  experience  in  the  actual  practice  of 
his  profession,  to  be  the  chairman  of  the  Commission  and  to  be 
appointed' by  the  Governor  with  the  advice  and  consent  of  the 
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Senate,  for  a  term  of  three  years.  "  The  other  members  of  the 
commiBsion  shall  be  the  fiscal  aupervieor  of  the  etate  charities 
and  the  secretary  of  the  state  board  of  eharitiee." 

The  act  added  a  new  article,  number  23,  to  the  State  Charities 
Law,  and  the  sections  thereof  were  numbered  480  to  486  induBiTa 
By  tection  481  it  was  provided: 

"  §  481.  Compensation  of  CommisaionerB. —  The  chairman  of 
the  commission  shall  receive  an  annual  salary  of  five  thousand 
dollars.  The  other  members  of  the  commissicm  shall  each  receive 
fifteen  dollars  per  day  for  each  day's  attendance  at  meetings,  not 
to  exceed  one  thousand  dollars  in  any  one  fiscal  year." 

The  act  also  directs  how  the  chairman  can  be  removed;  how 
the  office  and  clerical  force  of  the  Commission  shall  be  provided ; 
the  authority  for  and  the  use  of  an  official  seal  by  the  Conunis- 
sion;  specifies  the  powers  and  duties  of  the  Commission;  defines 
the  persons  who  are  to  be  included  under  the  t^m  "  feeble- 
minded," and  makes  an  appropriation  of  $26,000  for  the  purposes 
of  the  act 

The  act  became  a  law  on  April  IS,  1918,  and  took  effect  July 
1, 1918. 

Pursuant  to  the  provisions  of  snch  new  article,  the  Governor 
on  or  about  July  2,  1918,  appointed  Walter  B.  Jamee,  M.  D., 
as  chairman  of  such  Commission,  and  it  immediately  organized 
and  entered  upon  the  discharge  of  its  duties.  The  Commission 
has  visited  different  institutions  and  held  meetings  in  various 
other  places  than  in  the  Capitol  at  Albany,  and  had  conferences 
with  men  both  within  and  without  the  State  who  are  familiar 
with  the  many  problems  arising  oat  of  the  caje  and  treatment  of 
the  feeble-minded,  and  whose  opinions  the  members  deemed  it 
necessary  to  secure  in  order  to  fully  equip  themselves  for  the 
duties  of  their  respective  positions.  In  doing  so  the  varions 
members  incurred  considerable  expense  which  they  have  had  to 
defray  out  of  their  personal  funds. 

By  chapter  161  (GJeneral  Appropriation  Act),  Laws  of  1918, 
at  page  340,  an  appropriation  of  $6,000  was  made  for  the  salary 
of  the  Fiscal  Supervisor  of  State  Charities,  and  at  page  287  of 
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th«  Bame  act,  an  appropriation  was  made  for  the  salary  of  the 
seoretaiy  of  the  State  Board  of  Charities  at  the  Bum  of  $6,000. 

Bj  section  8  of  the  same  act,  page  449,  it  is  further  provided 
in  part,  as  follows:  "*  »  *  Any  appropriations  made  by  this 
act  for  salary,  compensation  or  expenses  shall  be  the  salary,  com' 
pensation  or  expenses  for  one  year  of  the  officer,  employee,  office, 
board,  department,  commission  or  bureau  for  whom  the  same  is 
appropriated,  notwithstanding  existing  provisions  of  any  other 
statute  fixing  the  annual  salary,  compensation  oi  expenses  of  such 
officer  or  employee  or  the  expenses  of  such  ofScer,  board,  depart- 
ment,  commission  or  bureau  at  a  differfflit  amount,  except  that 
this  provision  shall  not  repeal  or  affect  any  other  appropriation 
act,  passed  in  the  year  nineteen  hundred  end  ei^teen,  appro- 
priating money  to  pay,  during  such  year  or  the  fiscal  year  begin- 
ning July  fiiBt,  nineteen  hundred  and  eighteen,  the  amount  of 
an  increase  in  the  salary,  compensation  or  expenses  of  any  such 
officer  or  employee  made  by  a  law  enacted  in  such  year." 

The  net  became  a  law  on  April  4,  1918,  and  took  effect 
immediately. 

It  has  been  intimated  by  the  Comptroller  that  the  above  quoted 
portion  of  section  8  would  prohibit  the  auditing  of  the  bills  of  the 
Fiscal  Supervisor  and  secretary  of  the  State  Board  of  Charities, 
for  the  fifteen  dollars  per  day  allowed  to  them  by  chapter  197, 
for  each  day's  attendance  at  meetings  of  the  board,  as  it  is  claimed 
"  that  the  paymeit  of  such  bills  would  constitute  the  payment  of 
two  separate  and  distinct  ealaries  to  the  same  officer  or  employee 
for  the  same  services,"  and  that  such  payment  is  forbidden  by 
that  part  of  section  8  of  the  General  Appropriation  Act  above 
referred  to. 

The  amount  allowed  by  chapter  197  to  the  Fiscal  Supervisor 
and  secretary  of  the  State  Board  of  Charities  is  for  new  and 
additional  duties  imposed  upon  them  for  entirely  separate  and 
distinct  work  from  that  which  they  are  required  to  transact  in 
their  respective  positions.  The  Legislature  provided  for  a  Com- 
mission for  the  Care  of  the  Feeble-Minded.  It  created  work  which 
neither  of  such  officers  were  required  or  expected  to  perfoCin  in 
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the  line  of  their  usual  .duties,  aud  was  not  in  existence  at  tho 
time  of  the  enactment  of  the  General  Appropriation  Act,  and 
could  not  huve  been  intended  by  the  Legislature  to  be  covered  by 
the  Varies  provided  by  auch  act  The  salaries  fixed  thereby  were 
intended  to  be  the  compemsation  of  snch  officers  for  the  services 
which  they  were  required  to  render  as  such  and  not  in  coni[)enFa- 
tion  for  work  and  duties  to  be  imposed  upon  them  by  a  kter 
statute. 

At  the  time  of  the  passage  of  chapter  197,  the  L^islature  bad 
full  knowledge  of  the  provisions  of  the  General  Appropriation 
Act  and  knew  that  the  poeitiona  of  the  Fiscal  Supervisor  and 
secretary  of  the  State  Board  of  Charities  were  covered  by  the 
salaries  named  therein.  With  such  knowlalge  they  created  a 
new  Commission,  assigned  such  oSBcera  to  new  and  additional 
duties  in  such  Commission  and  provided  that  they  should  be  paid 
for  such  additional  work  the  sum  of  $15  for  each  day's 
attendance  at  meetings,  not  to  exceed  $1,000  in  any  one  fiscal 
year.  The  payment  of  this  stipend  cannot  be  tortured  into  two 
separate  and  distinct  salaries  to  the  same  officers  for  the  same 
services.  One  salary  is  for  certain  duties  (dearly  outlined  by 
statute,  and  the  other,  if  it  can  be  called  a  "  salary,"  is  compensa- 
tion for  other  duties  outside  of  their  general  work  and  provided 
by  a  separate  and  distinct  statute  passed  at  a  later  date  by  the 
same  Legislature  with  full  knowledge  of  its  previous  action.  The 
intent  is  plain  and  manifest  and  the  Fiscal  Supervisor  and  secre- 
tary of  the  State  Board  of  Charities  are  clearly  entitled  to  have 
allowed  and  paid  to  theon  the  sum  of  $15  for  each  day's  attendance 
at  meetings  of  the  Commission,  not  exceeding  $1,000  in  any  one 
fiscal  year. 

This  is  not  the  first  instance  in  the  State  government  where 
two  separate  offices  have  been  established  and  provision  made  by 
statute  for  their  being  filled  by  the  same  individual,  but  none  of 
them  receive  two  salaries  for  the  same  work.  In  each  case  there 
are  separate  duties  imposed  and  other  work  to  be  performed 
from  that  required  in  the  discharge  of  the  functions  of  the  main 
office. 
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It  is  evident  that  the  Legialature  deemed  it  important  and 
eesential  for  the  beat  interestfl  of  the  State  to  Becnre  the  services 
of  the  Fiscal  Supervisor  and  secretary  of  the  State  Board  of 
Charities,  with  their  experience  and  knowledge  of  the  conditions 
and  needs  of  the  feehle-minded,  hut  could  hardly  aflk  ^em  to 
assume  the  additional  obligations  and  work  incident  to  such  Com- 
mission, and  defray  thmr  own  expenses  while  acting  with  the 
same,  without  in  some  snail  way  compensating  them  for  the 
work  and  reimbursing  them  for  their  expenditures,— hence  the 
provision  under  discussion  was  included  in  the  act  There  can 
be  no  doubt  but  that  the  action  so  taken  was  in  the  line  of  economy, 
as  the  small  amount  allowed,  even  if  the  whole  $2,000  is  used  up, 
will  be  much  less  than  the  State  would  have  to  pay  for  the  same 
services  if  outside  parties  had  been  appointed  upon  the  Com- 
mission instead  of  sudi  (^cers. 

I  am,  therefore,  of  the  opinion  that  the  Fiscal  Supervisor  and 
secretary  of  the  State  Board  of  Charities  are  entitled  to  have 
their  accounts  for  each  day's  attendance  at  meetings  of  the  Com- 
mission for  the  Care  of  the  Feeble-Minded,  audited,  allowed  and 
paid  at  the  rate  of  $15  per  day,  not  exceeding  $1,000  each,  in 
any  one  fiscal  year. 


In  the  Matter  of  Conbtbdino  Sbctiohb  102  asd  105  of  thb 
ExBCDTiTB  Law,  as  to  the  Power  of  Certain  Notaries  Public 
to  Take  Acknowledgments  and  Affidavits  to  be  Recorded  in 
Several  Counties 

(Opinion  dated  September  18.  1918) 

Limitation*  upon  ■nthority  of  noUiiei  pnbllc. 

A  notary  public  has  no  power  to  take  an  affidarit  or  acknowledgment 
in  a  county  in  which  he  is  not  qualified,  except  for  u«e  in  a  county  in 
which  he  is  quallHed.  The  qualification  of  a.  notary  public  will  not  Tali- 
4ate  an  act  done  by  him  when  he  waa  not  qualified  to  do  it  The  act  ot 
a  notary  performed  in  a  county  in  nhieb  he  is-  qualified  may  be  recnved 
for  record  in  any  county  in  which  be  may  be  qualified  at  the  time  it  is 
offered  for  record,  whether  or  not  he  was  qualified  in  that  county  at  the 
time  of  performing  the  act. 
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Joaej^  M.  Callahan,  clerk  of  the  county  of  Bronx,  submitted 
an  inquiry,  together  vith  a  request  for  an  opinion  theieon,  as 
follows : 

"  Has  a  notary  public,  appointed  in  a  certain  county  and  who 
has  not  qualified  in  a  certain  other  county  as  provided  in  section 
102  of  the  Executive  Law,  power  to  take  the  acknowledgment  of 
a  deed  in  the  second  comity  when  the  deed  is  to  be  recorded 
(a)  in  the  second  county,  (b)  in  the  first  county,  (c)  in  a  third 
county  wherein  the  notary  is  not  qualified  under  section  103  of 
the  Executive  Law,  (d)  in  another  Statet 

"  Would  the  situation  be  altered  if,  upon  a  date  later  than 
that  of  the  execution  and  acknowledgment  of  an  instrument,  the 
notary  were  to  qualify  in  the  county  wherein  he  had  acted  1 
In  othea;  words,  is  such  qualification  retroactive! " 

Lewis,  Attomey-Qeneral, —  Section  106  of  the  Executive  Law 
defines  the  powers  and  duties  of  a  notary  public.  After  providing 
for  the  power  to  protest  negotiable  instruments  it  provides  that  in 
a  county  in  and  for  which  he  E^all  have  been  appointed,  and 
elsewhere  as  provided  in  section  102,  he  shall  have  the  power 
to  administer  oaths  and  affirmations,  to  take  affidavits  and  certify 
the  acknowledgment  and  proof  of  deeds  and  other  written  instru- 
ments to  be  read  in  evidence  or  recorded  in  this  State.  It  also 
provides  that  a  county  clerk's  certificate  authenticating  his  sig- 
nature shall  not  he  necessary  to  entitle  any  instrament  to  be 
recorded  in  the  county  in  which  the  autograph  signature  and 
certificate  of  appointment  and  qualification  of  such  notary  shall 
have  be^i  filed  pursuant  to  section  103. 

Section  102  provides  that  a  notary  public  appointed  for  any 
of  the  counties  of  the  State,  upon  filing  in  the  clerk's  office  of 
any  other  county  of  the  State  his  autc^aph  signature  and  certifi- 
cate of  the  county  clerk  of  the  county  for  which  he  was  appointed 
setting  forth  the  fact  of  his  appointmmt  and  qualification  as 
such  notary  public  may  exercise  all  the  functions  of  his  office 
in  the  county  in  which  such  autograft  signature  and  certificate) 
of  the  county  clerk  are  filed,  with  the  same  effect  in  all  respectS) 
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as  if  ihe  same  were  exercised  in  the  ooun^  in  wUch  he  leaides 
and  for  which  he  was  appointed. 

A  notary  maj  take  an  acknowledgment  under  section  105  in 
the  county  for  which  he  ia  appointed,  or  in  any  other  county, 
for  record  in  the  county  in  which  he  is  appointed  or  is  qualified 
under  section  102.  He  may  take  an  acknowledgment  under 
section  102  in  any  county  in  which  he  has  filed  his  certificate 
and  signature,  hut  no  power  is  conferred  upon  him  to  act  in  a 
county  in  which  he  has  not  filed  his  certificate  for  the  purpose 
of  having  his  act  recorded  in  any  county  in  i^ich  he  has  not 
filed  his  ceortificata  The  L^islature  from  time  to  time  has 
extended  the  jurisdiction  of  notaries  but  that  jurisdiction  is  still 
limited  and  no  power  has  been  vested  in  a  notary  to  act  in  a 
county  where  he  is  not  qualified  unless  he  be  acting  for  a  county 
where  be  is  qualified.  So,  if  a  notary  be  qualified  in  a  certain 
county  he  cannot  act  in  a  second  county  in  which  he  is  not 
qualified  for  the  purpose  of  having  his  act  recorded  in  that  second 
county  or  in  any  third  county  where  he  is  not  qualified,  but  he 
ia  specifically  empowered  by  section  105  to  act  in  any  county 
for  the  purpose  of  having  his  act  recorded  in  a  county  where 
he  is  qualified. 

Until  a  notary  or  any  other  rfScer  is  qualified  to  perform  an 
act,  any  attempt  upon  his  part  to  perform  that  act  is  nugatory 
and  will  not  become  effective  upon  his  later  becoming  qualified, 
for  his  power  to  perform  the  act  dates  only  from  the  time  of 
his  qualification. 

It  sometimes  happens,  however,  that  a  notary  acts  in  a  county 
in  which  he  is  qualified;  thereafter  he  filee  his  certificate  in  a 
second  county  and  then  offers  the  act  (performed  theretofore  in 
the  first  county)  for  record  in  the  second  coun^.  In  this  case 
it  should  be  received  for  record,  for  the  act  was  valid  when  and 
where  done  and  ordinarily  would  be  receivable  in  the  second 
county,  if  it  carried  a  county  clerk's  certificate  authenticating 
the  signature  of  the  notary  (a  certificate  which  necessarily  would 
have  been  made  after  the  notary's  act)  and  section  105  provides 
that  a  county  derk's  certificate  shall  not  be  necessary  to  entitle 
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an  infltrumoit  to  record  in  a  count;  in  which  the  autograph 
signature  and  certificate  of  appointment  and  qualification  of  such 
notary  "  shall  have  been  filed  pursuant  to  section  102  of  this 
chapter."  A  certificate  having  been  filed,  the  deed  so  proved  is 
admissible  to  teoord  without  a  count;  clerk's  certificata 

Some  of  the  other  States  of  the  Union  will  accept  for  record 
a  deed  proved  before  a  Now  York  notary  without  other  evidence 
of  his  qualification  than  his  seal  and  the  date  of  expiration  of 
his  commission.  Others  require  a  county  clerk's  certificate.  But 
no  other  State  attempts  to  confer  apon  a  New  York  notary 
powers  greater  than  those  conferred  upon  him  by  the  State  of 
New  York.  Consequently,  if  a  notary  acta  in  a  county  for  which 
he  was  not  appointed  and  in  which  he  has  not  qualified  under 
Becti<m  102,  his  act  is  nugatory  where  performed  and  certainly 
would  not  be  acceptable  in  any  other  Stata 


In  the  Matter  of  CoirsTBtriNO  the  State  Coitstittitios, 
Abtiolb  VII,  Sections  7-10,  Relative  to  Canal  Lands  within 
the  Forest  Preserve  Area 

(Opinion  dated  October  £,  191S) 

Lands  within  the  Forest  PreMTre  counties  taken  for  canal  pnrpotet. 

Such  lanila  are  nndei  tfaa  Superintendent  of  Pnblle  Works. 

The  proTlsiona  of  the  Cimstitution  {Art.  VII,  (  7)  and  of  tike  statute 
(ConMiration  Law,  |  02)  defining  the  Forest  PreBerre,  do  not  apply  to 
laads  within  the  Forest  Preoerre  countiee  appropriated  by  the  State  from 
private  ownership  and  paid  for  out  of  the  proceeds  of  bonds  issued 
puraunnt  to  chapter  147  of  the  Laws  of  1903,  known  na  the  Barge  Canal 
Beferendum  Act,  aeeuming  t)iat  such  lands  have  l>een  appropriated  in 
good  faith  for  osma)  purposes. 

Such  lands  are  under  the  care,  custody  and  control  of  the  Super- 
intendent of  Public  Works  and  not  the  CoDserration  Commiaaion,  an(I 
such  ConunisNon  has  no  power  to  authorize  a  fish  and  game  club  to 
construct  a  rearing  pool  for  the  propagation  of  flsh  upon  auch  land 
nor  to  permit  the  cutting  of  timber  upon  such  lands  by  a  military  com- 
pany for  Orewood. 


DigilizeflbyGoOgle 


State  Dspaktmbbt  Bepobtb 


IToL  17]  Attomoj-a«BUSl 


Hon.  George  D.  Pratt,  Conservation  ConmuBBioner,  Bub- 
mitted  the  following  inquiries,  together  with  a  request  for  an 
opinion  thereon: 

"1.  Are  the  lands  owned  hy  the  State  within  the  Forest 
Preeerve  counties,  which  were  appropriated  poranant  to  the 
provisionB  of  chapter  147  of  the  LawB  of  1903  for  storage  reaer- 
Toirs  at  Hinckley  and  Delta  '  for  the  purpose  of  improTing  the 
Erie  canal,'  including  lauds  above  the  flow  line  at  such  reservoLrs, 
a  part  of  the  Forest  Preserve;  and  are  such  lands  under  the  ccm- 
trol  and  custody  of  the  Conservation  Conunissiont 

"  2.  (a)  If  so,  has  the  Commission  the  authority  to  permit  a 
fish  and  game  cluh  to  erect  a  dam  on  any  of  such  land  for  the 
purpose  of  creating  a  rearing  pool  for  the  planting  of  fry  for  the 
propagation  of  fiaht 

"  (b)  Has  the  Commission  the  authority  to  permit  Compai^  F, 
Second  Provisional  K^ment,  to  cut  trees  for  firewood  dnring 
the  coming  winter  on  any  of  sneh  lands ! " 

Lbwis,  Attomey-X^teneraL — It  appears  hj  a  conununication 
from  George  D.  Pratt,  Conservation  Commissioner,  under  date 
of  July  27,  1918,  that  the  laud  covered  hy  the  waters  of  the 
Hinckley  and  Delta  reservoirs  and  adjacent  thereto,  including 
lands  not  covered  by  such  waters,  and  all  included  in  the  acqui- 
sition of  lands  at  those  places,  was  appropriated  hy  the  State 
pursuant  to  the  authority  contained  in  chapter  147  of  the  Laws 
of  1908,  for  the  improvement  of  the  Erie  canal,  "and  building 
storage  rcBervoirs  on  the  upper  Mohawk  near  Delta  and  on  West 
Canada  Creek  near  Hinckl^,  with  all  necessary  feeders  for  con- 
necting these  existing  reservoirs  with  the  improved  canal." 
These  reservoirs  and  the  land  not  covered  by  water  adjacent 
thereto,  which  was  included  in  the  appropriation,  are  all  within 
the  Forest  Preserve  counties.  The  Hinckley  reeervoir  is  located 
near  Hinckley  on  the  West  Canada  creek,  and  at  the  point  of  its 
dam  and  for  a  considerable  distance  above  this  creek  it  forms  &e 
dividing  line  between  the  counties  of  Oneida  and  Herkimer. 
The  lands  appropriated  for  the  construction  of  both  i 
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above  the  flow  line  of  water  axe  partially  covered  l^  timber  and 
woods,  and  it  is  upon  this  land  that  authority  ia  aaked  to  permit 
a  fish  and  game  elub  to  erect  a  dam  for  the  purpose  of  creating 
a  rearing  pool  for  the  planting  of  fry  for  the  propagation  of  fish 
and  also  permission  is  asked  by  the  Adjutant-General  to  cut  trees 
for  firewood  during  the  coming  winter  upon  such  lands  for  the 
use  of  Company  F,  Second  Provisional  Raiment 

In  1885,  the  Forest  Preserve  was  created  by  statute  embracing 
"all  lands  now  owned  or  which  may  be  hereafter  acquired  by 
the  State  of  New  York  within"  certain  counties  and  the  area 
was  extended  ty  subsequent  legislation.  Xaws  of  1886,  chap.  288; 
Laws  of  1887,  chap.  639 ;  Laws  of  1893,  chap.  382.  By  chap- 
ter  707,  Laws  of  1892,  the  Forest  Commission  was  given  the 
care,  custody  and  control  of  the  Forest  Preserve.  In  1894,  the 
constitutional  provision  was  adopted  by  the  people  and  went  into 
effect  January  1,  1895.  It  became  article  VII,  section  7,  of  the 
Constitution  and  provided  as  follows:  "  The  lands  of  the  state, 
now  owned  or  hereafter  acquired,  constituting  the  forest  preserve 
as  now  fixed  by  law,  shall  be  forever  kept  as  wild  forest  lands. 
They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken  by  any 
corporation,  public  or  private,  nor  shall  the  timber  thereon  be 
sold,  removed  or  destroyed." 

At  the  time  of  the  taking  effect  of  this  section,  the  Forest 
Preserve  included  the  counties  in  which  both  these  reservoirB  are 
located  and  in  the  absence  of  any  other  consideration,  the  lands 
appropriated  for  these  reservoirs  within  the  Forest  Preserve  coun- 
ties came  within  the  plain  and  unambiguous  language  of  the 
Forest  Preserve  provision  of  the  Constitution. 

The  constitutional  provision  with  reference  to  the  Forest  Pre- 
serve marked  the  adoption  of  a  permanent  policy  for  the  preserva- 
tion of  the  Forest  Preserve  by  including  in  the  organic  law  a 
provision  which  had  theretofore  been  evidenced  only  by  a  statute 
and  was  subject  to  amendment  or  abolition  at  the  will  of  each 
succeeding  Legislature. 

There  can  be  no  doubt  that  the  frequent  and  radical  changes 

effected  in  the  forest  preservation  laws  by  successive  Legidaturea 

strongly  influenced  the  people  to  the  adoption  of  the  ccmstitational 
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proviaion  and  the  incorporation  therein  of  the  essential  featnres 
of  forest  protection,  enlargement  and  preeerratioii  in  a  less 
mutable  form  than  statutory  law. 

The  manifeet  purpose  of  this  constitutional  amendment  was 
to  preserve  the  extensive  area  of  wild  lands  in  the  northern  coun- 
ties of  the  State,  forming  the  vast  watprshed  between  the  Mohawk, 
Hudson  and  St.  Lawrence  rivers,  in  its  natural  state,  aa  a  haven 
of  refuge  for  the  rapidly  decreasing  game,  a  resort  of  pleasure 
and  henlth  for  all  the  people  and  to  conserve  the  water  supply 
for  the  many  and  important  lakes  and  streams  having  their  loca- 
tion and  origin  in  the  area  sought  to  be  protected. 

Pursuing  this  course,  laws  have  since  been  enacted  designed 
to  sustain  and  advance  this  polity  of  forest  protection  and  preser- 
vation which  have  been  incorporated  in  what  is  now  known  aa 
the  Conservation  Law. 

Section  62  of  that  law  defines  the  Forest  Preserve  as  follows : 

"The  forest  preserve  shall  include  the  lands  owned  or  here- 
after acquired  by  the  state  within  the  county  of  Clinton,  except 
the  towns  of  Altona  and  Dannemora,  and  the  counties  of  Dela- 
ware, Esses,  Franklin,  Fulton,  Hamilton,  Herkimer,  Lewis, 
Oneida,  Saratoga,  St  Lawrence,  Warren,  Washington,  Greene, 
Ulster  and  Sullivan,  except 

"  1.  Lands  within  the  limits  of  any  village  or  city  and 

"  2.  Lands  not  wild  lands  and  not  situated  within  either  the 
Adirondack  Park  or  the  Catskill  Park  acquired  by  the  state  on 
the  foreclosure  of  mortgages  made  to  loan  commissioners." 
Laws  of  1916,  chap.  451,  as  amd.  by  Laws  of  1917,  chap.  266. 

This  section,  it  will  be  noted,  follows  closely  the  phraseology 
of  the  definition  of  the  Forest  Preserve  aa  fixed  by  law  at  the 
time  of  taking  effect  of  article  VII,  section  7,  of  the  Constitution 
relating  to  the  Forest  Preserve. 

We  have  then  at  the  Hinckley  and  Delta  reservoirs  land  in 
the  Forest  Preserve  counties  of  Oneida  and  Herkimer  precisely 
within  the  Forest  Preserve  area  as  defined  on  January  1,  1895, 
when  the  drastic  provision  of  the  Constitution  became  operative 
and  as  re-enacted  in  the  Conservation  Law  now  in  force. 
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On  the  other  hand,  these  laads  were  appropriated  for  canal 
purposes  and  purchased  with  funds  raised  pursuant  to  the 
authority  of  an  act  which  before  taking  effect  received  the  direct 
approval  of  the  people  upon  a  referendum.  That  these  lands 
were  acquired  1^  the  State  for  canal  purposes  solely  and  not  in 
any  sense  to  increase  the  Forest  Preserve,  there  can  be  no 
queetion. 

The  work  of  constructing  a  canal  system  in  this  State  was 
b^;un  long  before  the  work  of  preserving  the  foreeta.  Prior  to 
the  Constitntion  of  1846,  the  State  had  constructed  canals.  The 
construction  of  these  canals  was  the  great  public  work  of  the 
early  part  of  that  century.  By  the  Constitution  of  1846,  pro- 
vision was  made  with  reference  to  canal  revenues  and  debts  and 
against  the  sale,  lease  or  other  disposition  of  such  canals. 

The  prohibition  against  the  sale,  lease  or  other  disposition  of 
tiie  canals  of  the  State  is  still  contained  in  the  Constitution, 
section  8  of  article  VII,  as  follows:  "  The  Legislature  shall  not 
sell,  lease  or  otherwise  dispose  of  the  Erie  canal,  the  Oswego 
canal,  the  Champlain  canal,  the  Cayuga  and  Seneca  canal,  the 
Black  River  canal;  but  they  shall  remain  the  property  of  the 
state  and  under  its  management  forever." 

This  inhibition,  however,  has  been  construed  to  prevent  the 
sale,  leasing  or  other  transfer  of  the  canals  as  a  means  of  trans- 
portation and  not  as  forbidding  the  sale  of  canal  lands  when 
actually  abandoned  for  canal  purposes.  Pelo  v.  Stevens,  66 
Misc.  Rep.  35,  41 ;  Sweet  v.  City  of  Syracuse,  129  N.  T.  333,  341. 

Hence  the  lands  in  question  acquired  for  canal  purposes  must 
"remain  the  property  of  the  state  and  under  its  management 
forever"  so  long  as  th^  shall  be  devoted  to  or  connected  with 
communication  or  transportation  by  means  of  the  canal  system 
of  the  State.  Judge  Foote,  in  Pelo  v.  Stevens,  stipra,  at  page  41, 
^presses  the  opinion  that  "  no  doubt  lands  of  the  present  canal 
rendered  no  longer  useful  for  canal  purposes  may  after  the 
improvement  is  made  be  disposed  of  by  the  state  under  existing 
laws  without  infringing  the  prohibition  of  the  sale  of  the  canals 
provided  the  navigable  communication  intended  by  the  Constitn- 
tion is  still  preserved  to  the  people." 
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In  1894,  at  the  very  time  of  adding  the  Forest  Pieflerve  pro- 
vision to  the  Constitution,  there  was  inserted  in  the  Constitution 
a  new  provisioa  relating  to  the  canals  of  the  State  which  hecame 
section  10  of  article  VII,  and  which  provides  a&  follows:  "  The 
canals  may  be  Improved  in  such  manner  as  the  Legislature  shall 
provide  by  law.  A  debt  may  be  authorized  for  that  purpose  in 
the  mode  prescribed  by  section  4  of  this  article,  or  the  cost  of 
such  improvement  may  be  defrayed  by  the  appropriation  of  funds 
from  the  state  treasury  or  by  equitable  annual  tax." 

From  this  we  may  deduce  that  the  Constitution  makers  gave 
equal  digni^  and  force  to  the  work  of  the  canals  and  the  Forest 
Preserve  and  with  reference  to  the  former,  gave  to  the  Legisla- 
ture unlimited  authority  as  to  the  manner  of  improving  the 
canals. 

It  seems  clear  to  me  that  this  canal  provision  of  the  Constitu- 
tion furnishes  an  exception  to  the  Forest  Preserve  article,  and 
that  the  two  must  be  read  together.  The  Constitution  must  be 
construed  as  a  whole.  In  seeking  the  intent  of  the  Constitution, 
words  absolute  in  themselves  and  the  broadest  and  most  compre- 
hensive language  may  be  qualified  and  restricted  by  reference 
to  other  parts  of  the  Constitution  or  by  the  facta  to  which  they 
relate.  However  direct,  plain  and  unambiguous,  considered  by 
itsdf,  the  Forest  Preserve  seeticm  may  be,  if  the  canal  provision 
is  inconsistent  with  the  literal  and  unrestricted  interpretation  of 
the  Forest  Preserve  section,  it  is  our  duty  to  give  adequate  force 
to  the  canal  provisions  as  well  as  the  Forest  Preserve  provisions 
by  harmonizing  the  two  with  each  other  as  well  as  with  the  whole 
intention  of  the  Constitution  makers. 

So  far  as  the  L^slature  has  made  provision  for  the  canal 
improvement  and  has  appropriated  lands  therefor,  such  improve- 
ment must  be  deemed  to  be  a  separate  and  distinct  puldic  work 
and  the  lands  purchased  in  good  faith  and  sound  discretion  for 
canal  purposes  are  canal  lands  and  not  part  of  the  Forest 
Preserve.  It  is  possible  to  see  how  the  abuse  of  the  oanal  pro- 
vision of  the  Constitution  might  lead  to  evasion  of  the  Forest 
Preserve  provision,  but  there  is  no  evidence  of  bad  faith  or  abuse 
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of  discretion  produced  here,  and  for  the  purpoaes  o£  this  dis- 
cussion I  ^all  assume  that  none  exists. 

Moreover,  the  referendom  act  (Laws  of  3903,  chap.  147)  under 
which  these  lands  were  acquired  gave  to  the  State  oflSeer  charged 
with  the  duty  of  appropriation  broad  discretionary  power  to 
appropriate  lauds,  structures  and  waters  "the  appropriation  of 
which  for  the  use  of  the  improved  canals  and  for  the  purposes  of  ■ 
the  work  and  improvement  authorized  by  this  act,  shall  in  his 
judgment  be  necessary."  In  Jerome  v.  Ross,  7  Johns.  Ch.  315, 
339,  quoted  with  approval  in  People  v.  Fisher,  190  N.  T.  468, 
it  has  been  held  that  the  word  "necessary"  does  not  mean  abso- 
lute and*  indispensable  or  that  without  the  use  of  the  land  in  the 
given  case  the  work  could  not  possibly  go  on.  "There  must, 
from  the  reason  of  the  thing  and  the  nature  of  the  case,  be  great 
latitude  of  discretion  in  the  selection  of  the  lands  and  the 
materials," 

All  of  the  lands  in  question  were  paid  for  out  of  the  proceeds 
of  the  bond  issue  authorized  by  the  referendum  act  (Laws  of 
1903,  chap,  147).  The  carrying  out  of  all  of  the  basic  pro- 
visions of  this  act  must  be  deemed  the  condition  precedent  to  the 
expenditure  of  these  moneys.  One  of  the  basic  provisions  of  a 
referendum  act  authorizing  a  bond  issue  is  the  constitutional 
requirement  that  it  shall  distinctly  specify  the  single  work  or 
object  for  which  the  debt  is  to  be  contracted.  Ccmst.  art.  VII,  §  4, 
The  specific  work  or  object  in  this  case  was  the  canal  improve- 
ment and  the  appropriation  of  lands  therefor,  including  expressly 
the  lands  for  the  Hinckley  and  Delta  rraervoirs.  The  lands  in 
question  could  not  be  appropriated  for  the  Forest  Preserve  with 
the  moneys  authorized  for  canal  improvement  and  for  the  same 
reason  there  can  be  no  automatic  diversion  of  such  lands  to  the 
Forest  Preserve  after  their  appropriation  for  canal  improvement. 
It  would  be  a  violation  of  the  referendum  act  which  the  L^sla- 
ture  was  expressly  authorized  to  pass  for  the  purpose  of  such 
canal  improvement  by  section  10  of  article  VII  of  the  Constitution, 
If  such  lands  should  later  become  a  part  of  the  Forest  Preserve 
it  would  be  because  of  some  other  compelling  reason,  possibly 
TO»di  M  the  abandonmcpt  of  the  lands  for  canal  purposea  by 
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formal  action  of  the  duly  authorized  board  or  officer  of  the  Stat& 
But  even  if  abandoned  for  canal  porpoaes,  the  referendum  act, 
as  amended  by  chapter  214,  Laws  of  1909,  expreaaly  providee  in 
section  5  thereof  that  where  lands  appropriated  for  the  improve- 
ment are  found  no  longer  necessary  for  canal  purposes,  the  Supers 
intendent  of  Public  Works,  with  the  approval  of  the  Canal  Board, 
-  may  reconv^  the  same  to  the  owner  from  whom  the  property 
so  deemed  to  be  unnecessary  for  canal  purposes  was  taken,  his 
heirs,  successors  in  interest  or  assigns,  upon  sQch  terms  as  the 
Canal  Board  shall  deem  just  Whether  this  provision  of  the 
statute  would  be  effective  to  dispose  of  these  canal  lands  in 
accordance  with  its  terms  in  the  face  of  the  constitutional  pro- 
vision relating  to  the  Forest  Preserve,  it  is  not  necessary  to 
decide  at  this  time,  since  there  has  been  no  abandonment  of  the 
lands  in  question  for  canal  purposes. 

The  fact  that  some  of  the  lands  purchased  for  these  reservoirs 
are  not  pres^itly  utilized  for  the  purpose  of  flowing  them  does 
not  preclude  them  from  being  considered  canal  lands.  It  is 
certainly  capable  of  demonstration  that  the  ownership  of  lands 
above  the  present  flow  line  is  valuable  to  the  State  for  canal  pui^ 
poses  and  the  custody  and  control  of  such  lands  should  lie  with 
the  board  or  officer  charged  with  the  care,  custody  and  control 
of  the  canal  system.  Common  business  prudence  mi^t  well 
dictate  the  appropriation  of  lauds  at  a  reasonable  distance  above 
the  flow  line  in  order  to  afford  suitable  avmues  of  approach  to  all 
parts  of  the  reservoir  by  those  charged  with  its  custody,  to  pro- 
tect it  from  damage,  to  repair  the  reservoir,  its  dams  and  other 
structures,  to  obtain  materials  for  such  repair  and  improvement, 
including  the  cutting  of  trees  for  that  purpose,  and  to  protect 
and  improve  the  streams  feeding  into  such  reservoir. 

Thus  it  seems  to  me  that  the  Constitution  read  as  a  whole  has 
given  the  Legislature  full  power  to  determine  the  manner  of 
improving  the  canals  of  the  State  and  that  this  power  is  not 
impaired  by  the  Forest  Preserve  provisions  of  the  Constitution 
It  remains  to  consider  what  disposition  the  Legislature  has  made 
vrith  reference  to  the  care,  custody  and  control  of  the  canal  lands, 
Btmctuxes  and  waten. 
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The  office  of  Superintendent  of  Public  Works  was  created  by 
BBCtion  3  of  article  V  of  the  Constitution,  and  by  that  section  the 
powers  and  duties  of  the  office  include  the  execution  of  all  laws 
relating  to  the  construction  and  improTement  of  the  canals,  except 
so  far  as  the  execution  thereof  shall  be  confided  to  the  State 
Engineer  and  Surveyor.  This  constitutional  provision,  subject 
to  the  control  of  the  Legislature,  authorizes  the  Superintendent 
of  Public  Works  to  make  rules  and  regulations  for  the  naviga- 
tion or  QSe  of  the  canals. 

The  scope  of  the  work  imposed  upon  the  Superintendent  of 
Public  Works  is  more  definitely  fixed  by  the  Canal  Law,  sec- 
tion 33,  subdivisions  1,  10  and  12  of  which  provide  as  follows: 

"General  powers  and  duties  of  superintendent. —  The  super- 
intendent of  public  works  shall: 

"  1.  Have  the  general  care  and  superintendence  of  the  canals; 
enforce  the  faithful  execution  and  observance  of  the  canal  law 
by  all  persons,  and  as  a  member  of  the  canal  board  be  entitled  to 
one  vote  therein. 

"  10.  Make  all  such  canals,  feeders,  locks,  dams,  aqueducts 
and  other  .works  as  he  deems  the  construction  of  every  canal 
authorized  by  law  to  require;  and  enter  upon,  take  possession 
of  and  use  all  lands,  streams  and  water,  the  appropriation  of 
which  for  the  use  of  Buch  canals  and  works  is,  in  his  judgment, 
necessary. 

"  12.  Make  all  necessary  rules  and  regulations  for  the  safe 
and  speedy  navigation,  protection  and  maintenance  of  the  canals 
and  the  structures  thereof,  for  the  government  of  all  employees 
under  his  control  engaged  in  their  construction,  improvement, 
repair  and  navigation,  and  for  the  payment  for  tools,  materials 
and  labor;     *     *     *." 

There  can  be  no  question  that  these  statutory  and  constitutional 
provisions  give  the  Superintendent  of  Public  Works,  and  him 
only,  full  power  and  authority  to  exercise  general  care  of  the 
canals  of  ttie  State,  together  with  all  their  existing  works  and 
BtnictureB  when  the  construction  of  such  canals,  works  and  strue- 
'turee  is  complete.     In  the  construction  and  improvement  of  such 
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canals,  he  shares  to  some  extent  the  power  and  reBponaibility  of 
the  execntion  of  the  lawg  with  the  State  Engineer  and  Surveyor; 
hot  the  finished  waterway  available  as  a  highway  of  commerce 
and  all  auxiliary  stmctnres  necessary  or  desirable  for  the  sue- 
cessful  operation  of  such  system  are  soldy  und^  his  care,  man* 
agement  and  control. 

Both  reservoirs  which,  I  understand,  are  completed,  form  a 
part  of  the  canal  system  and  bo  long  as  they  are  used  as  feeders 
to  the  Barge  canal  are  subject  to  the  control  and  under  the  care 
of  the  Sufterintendent  of  Public  Works  and  no  other  State 
administrative  officer  can  so  interfere  with  such  reservoirs  or 
with  the  lands  which  were  appropriated  for  snch  reservoirs  or 
which  are  now  or  may  hereafter  be  actually  applied  to  such  pur- 
poses as  to  prevent  the  full  and  complete  utilization  of  such  lands 
for  canal  purposes. 

The  Conservation  Law,  section  50,  prescribes  the  powers  and 
duties  of  the  Conservation  Commission.  That  section  provides 
in  part  as  follows: 

"  The  commission  shall,  for  the  purpose  of  carrying  out  the 
provisions  of  this  article,  have  the  following  powerr  duty  and 
authority; 

"  1.  Have  the  care,  custody  and  control  of  the  several  pre- 
serves, parks  and  other  state  lands  described  in  this  article. 

"2.  Make  necessary  rules  and  regulations  to  secure  proper 
enforcement  of  the  provisions  hereof. 

"  8.  Examine  the  forest  lands  under  the  charge  of  the  several 
state  institutions,  boards  or  other  management  for  the  purpose 
of  advising  and  coKiperating  in  securing  proper  forest  manage- 
ment of  such  lands." 

This  is  the  Forest  Preserve  article  of  the  Conservation  Law 
and  section  62,  which  is  found  in  this  article  and  to  which  refer^ 
ence  has  already  been  made,  describes  the  Forest  Preserve.  As 
we  have  already  seen,  the  canal  provision  of  the  Constitution  is 
of  equal  dignity  and  force  with  the  Forest  Preserve  provision  of 
the  Constitution  and  should  be  treated  as  an  exception  to  the 
latter  so  far  as  lands,  structures  and  waters  appropriated  for 
canal  improvement  have  been  acquired  in  good  faith  for  sacb 


,-,:erihy  Google 


CoHSTBDCTiOH  ov  Statb  Cohst.  Aht.  VII,  §§  7-10       505 

AttorDe^-Qeneral  [Vol,  17] 

improvement  Subdivisiona  1  and  2  of  section  60  of  tbe  Con- 
servation Law,  therefore,  have  no  application  to  the  lands  in 
question  connected  with  these  two  canal  reservoirs. 

Subdivision  8  of  section  50,  which  is  a.  new  provision  added 
by  chapter  451  of  the  Laws  of  1916,  lends  force  by  legislative 
construction  to  the  argument  advanced  in  favor  of  the  proposition 
that  the  sole  management  of  the  canal  lands  lies  with  the  Supei^ 
intendent  of  Public  Works,  Subdivision  8  simply  gives  to  tho 
Conservation  Commission  the  power  of  examination  of  forest 
lands  under  other  management  for  the  purpose  of  advising  and 
co-operating,  rather  than  interfering  with  or  controlling  the  use 
of  such  canal  lands. 

In  the  case  of  People  v.  Fisher,  190  N.  T.  468,  the  court 
expressly  disclaimed  any  intention  to  determine  the  question  of 
conflict  of  jurisdiction  between  the  State  officers  involving  the 
use  of  State  lands  in  the  Forest  Preserve  counties  which  it  might 
be  desirable  to  devote  to  purposes  other  than  as  wild  forest  lands. 
The  Fisher  case,  therefore,  is  not  a  controlling  authority  upon 
the  question  raised  here.  The  Court  of  Appeals  was  able  to  say 
at  that  time,  and  for  the  purposes  of  that  case,  that  the  State 
lands  in  question  were  wild  forest  lands  within  the  Forest  Pre- 
serve counties  and  that  their  retention  as  wild  forest  lands  was 
for  purposes  and  objects  directly  connected  with  the  Forest  Pre- 
serve sufficiently  to  sustain  the  bringing  of  an  action  by  that 
Commission  to  recover  damages  for  trespass  or  waste  on  such 
lands.  No  question  of  constitutional  law  was  apparently  raised 
involving  the  canal  and  Forest  Preserve  provisions  of  the  Con- 
stitution and  whatever  authority  the  Forest,  Fish  and  Game 
Commission  may  have  had  over  such  canal  lands  at  that  time,  it 
is  clear  that  under  section  50,  subdivision  8,  of  the  Conservation 
Law,  as  added  in  1916,  the  present  duty  of  the  Conservation 
Commission  is  confined  to  examination  and  advice  with  reference 
to  the  management  of  forest  lands  where  such  lands  have  been 
placed  under  the  charge  of  the  several  State  institutions,  boards 
or  other  management. 

The  lands  appropriated  for  canal  or  reservoir  purposes  at 
Hinckley  and  Delta  are  under  the  sole  supervision  and  control 
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of  the  Superintendeot  of  Public  Works  and  are,  therefore,  ondn 
"other  management"  than  the  ConBervation  Commission.  This 
is  clearly  revealed  by  reference  to  section  3  of  article  V  of  the 
Constitution  under  which  the  Superintendent  of  Public  Works 
ia  charged  with  the  duties  of  management  of  this  property  and 
is  given  authority  to  make  rules  and  regulations  subject  to  legis- 
lative control  for  the  use  of  the  canals.  It  is  also  shown  by  the 
provisions  of  the  statute,  section  33  of  the  Canal  Law,  particu- 
larly subdivisions  10  and  12,  by  which  the  Superintendent  of 
Public  Works  is  given  authority  to  "use"  all  lands,  Btreams  and 
water  "  the  appropriation  of  which  for  the  use  of  such  canals  and 
works  is  in  his  judgment  necessary  "  and  to  make  all  necessary 
rules  and  regulations  "for  the  safe  and  speedy  navigation,  pro- 
tection and  maintenance  of  the  canals  and  of  the  structures 
thereof." 

The  L^slature  has  provided,  in  section  16  of  the  Canal  Law, 
that  the  Canal  Board  may,  with  the  consent  of  the  Superintendent 
of  Public  Works,  grant  permission  "  for  the  use  of  any  of  the 
state  lands  adjoining  any  reservoir  or  of  any  island  or  islands 
in  any  reservoir  for  a  public  pleasure  resort  and  for  the  erection 
of  buildings  thereon,  upon  such  terms,  conditions,  covenants  and 
restrictions  as  the  board  may  de«3n  proper." 

Provision  has  also  been  made  in  section  111  of  the  Canal  Law 
for  the  leasing  of  surplus  waters  arising  from  canal  improvements 
where  such  surplus  water  is  not  necessary  for  the  navigation  or 
operation  of  the  canals  upon  the  condition  that  such  leases  may 
be  terminated  whenever  the  Superintendent  of  Public  Works 
shall  deem  the  whole  or  any  part  of  such  water  desiraMe  for  the 
purposes  of  such  canals. 

If  these  canal  lands  within  the  Forest  Preserve  counties  are 
e  part  of  the  Forest  Preserve  and  subject  to  the  inhibition  of  the 
Constitution  with  reference  to  lands  of  the  State  within  snch 
counties  being  preserved  forever  as  wild  forest  lands,  it  is  plain 
that  the  above  provisions  of  the  Canal  Law  would  be  inoperative 
within  the  Forest  Preserve  countira  in  which  most  of  these  reser- 
voirs and  surplus  waters  would  be  found.  These  illustrations 
reveal  to  some  extent  the  importance  of  the  fundamental  propo- 
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sitKm  involved  in  the  determination  of  thie  question,  and  while 
not  decisive  of  the  question  tend  to  give  pause  in  the  determina- 
tion of  it  I  would  hesitate  to  hold  that  such  provisions  were  in 
violation  of  the  Forest  Preserve  provisiona  of  the  Constitution 
80  far  aa  the  lands  involved  were  located  in  the  Forest  Preserve 
counties  in  the  face  of  such  legislative  interpretation  that  the 
canal  Epstein  of  the  State  is  a  great  puhlic  work  separate  and  apart 
from  the  Forest  Preserve. 

There  have  been  opinions  inclining  to  a  qualification  and 
restriction  of  the  Forest  Preserve  provision  of  the  Constitution. 
In  an  opinion  for  the  State  Historian,  given  February  21,  1912, 
Attorney-General  Carmody  held  that  land  acquired  under 
authority  of  chapter  391  of  the  Laws  of  1900,  entitled  "Au  Act 
to  provide  for  acquirii^  and  care  of  lands  to  commemorate  the 
Battle  of  Late  Greorge  and  making  an  appropriation  therefor/* 
did  not  upon  the  title  of  guch  lands  vesting  in  the  State  become 
a  part  of  the  Forest  Preeerve  and  subject  to  the  constitutional 
provision  relating  thereto,  although  located  within  a  Porert  Pre- 
serve county.  He  said :  "  I  think  where  the  statute  authorizing 
the  purchase  of  lands  for  the  State  plainly  indicated  that  such 
land  is  to  be  used  for  a  definite  purpose  which  is  inconsistent 
with  its  use  as  wild  forest  lands,  where  such  purpose  is  one 
which  the  State  had  for  many  years  previous  to  the  enactment  of 
the  law  defining  the  forest  preserve  recognized  as  necessary  or 
proper  in  promoting  the  ends  of  govei^iment,  that  the  provisions 
of  law  defining  the  forest  preserve  should  not  be  held  to  apply  so 
as  to  bring  it  within  the  constitutional  provisions  relating  to  the 
forest  preserve." 

In  Matter  of  Long  Sault  Development  Company,  158  App. 
Div.  398,  the  question  of  the  power  of  the  Legislature  to  author- 
ize the  transfer  to  a  corporation  of  the  bed  of  the  St.  Lawrence 
river  arose  and,  at  page  404,  Justice  Smith  said:  "Said  sec- 
tion 100  specifies  all  lands  owned  by  the  State  within  certain 
counties,  with  certain  exceptions,  as  being  a  part  of  the  Forest 
Preserve,  but  we  do  not  think  that  the  intent  was  thereby  to 
include  lands  lying  under  the  water  in  the  St.  Lawrence  river 
which  are  aeparated  by  many  miles  from  the  lands  above  water 
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owned  by  the  State  in  this  county.  The  constitutional  provision 
refers  to  the  ]an(}B  of  the  Forest  Preserve  as  *  wild  fozest  lands,' 
and  while  this  description  might  include  lands  under  water  owned 
by  the  State  adjoining  such  '  wild  forest  lands,'  it  would  hardly 
seem  to  include  other  lands  under  water  at  a  distance  from  any 
forests  whatever." 

Upon  appeal  to  the  Oourt  of  Appeals  (212  N.  Y.  1)  Judge 
Collin,  at  page  27,  substantially  agreed  with  the  reasoning  of  the 
Appellate  Division  but  the  majority  of  the  court  cond^nned 
the  exercise  of  such  power  by  the  Legislature  upon  the  ground 
that  the  State  could  not  relinquish  its  sovereignty  over  navigable 
streaniB  in  Buch  manner  as  to  prevent  its  improving  navigation, 
such'  conclusion  being  founded  on  the  provision  of  the  act  in 
which  land  under  water  was  sought  to  be  transferred,  to  the 
effect  that:  "  Such  navigation  (of  the  St  Lawrence  river)  ^all 
be  preserved  in  as  good  condition  as,  if  not  better  than,  the  same 
is  at  present." 

This  clause  of  the  act,  it  was  held,  would  prevent  any  action 
by  the  State  for  improving  the  navigability  of  the  river  at  the 
points  involved.  The  court  apparently  did  not  consider  the 
application  of  article  VII,  section  7,  of  the  Constitution  in 
reaching  its  determination  except  in  the  dissenting  opinion  of 
Judge  Collin,  who  concluded  that  the  lands  under  the  river  at 
the  locality  designated  were  not  a  part  of  the  Forest  Preserve 
as  fixed  by  law  when  the  constitutional  provision  was  adopted. 

In  People  ex  rel.  N.  Y.  C,  etc,  R  R.  Co.  v.  Walsh,  211  N.  Y. 
90,  application  was  made  for  a  writ  of  mandamus  to  compel, 
among  other  things,  the  conveyance  to  the  relator  of  certain 
lands  in  the  town  of  Schuyler,  Herkimer  county,  which  were 
acquired  for  canal  purposes.  Herkimer  county  is  a  Forest  Pre- 
serve county  and  the  land  in  question  was  not  within  the  limits 
of  any  village  or  city  nor  so  far  as  appears  in  the  record  of  the 
case  was  it  land  "  not  wild  lands  "  acquired  on  foreclosure  of  loan 
commissioners'  mortgages.  The  unusual  character  of  this  appro- 
priation is  indicated  by  observations  in  the  brief  of  the  defend- 
ants, respondents,  in  the  Court  of  Appeals  where  it  is  said :  "  In 
order  to  secore  the  required  elevation  of  its  bridge  over  the 
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canal  it  is  conBidered  necessaiy  that  the  embankment  east  and 
west  of  the  blue  line  of  the  canal  be  widened  at  the  base;  and  inas- 
much as  the  railroad  company  had  not  suficieut  width  in  its 
right  of  way  to  accomplish  this,  the  contract  provides  that  the 
state  shall  acquire  from  third  parties  two  strips  of  land  on  either 
side  of  its  tracks  and  estending  over  the  canal  and  several  hun- 
dred feet  east  and  west  of  the  blue  line  of  the  canal  and  convey 
the  same  to  relator.  In  other  words,  these  parcels  are  to  be 
acquired  not  for  canal  purposes  but  merely  in  order  to  negotiate 
a  settlement  of  the  claim  of  the  railroad  company." 

Neither  in  the  briefs  of  counsel  nor  in  the  opinion  of  the 
court  was  the  application  of  the  Forest  Preserve  section  of  the 
Constitution  to  the  lands  in  question  considered.  Nevertheless 
here  was  land  owned  by  the  State  not  within  the  exceptions  of 
the  definition  of  the  Forest  Preserve  but  on  the  contrary  pre- 
cisely within  the  limitations  of  that  definition  so  far  as  location 
and  character  were  concerned.  The  opinion  in  this  case  there- 
fore cannot  be  considered  as  a  binding  authori^  upon  this 
proposition. 

In  1905,  Attorney-General  Mayer,  in  treating  of  the  clearing 
of  forests  to  prevent  fire,  said:  "It  was  the  clear  intention  of 
the  Constitution  to  prevent  the  sale  of  timber  but  T.  think  that 
the  State  in  .the  exercise  of  its  police  power  has  the  same  right 
to  protect  a  citizen  resident  in  the  Adirondack  r^on  from  the 
danger  of  a  burning  forest,  or  of  a  forest  which  having  been 
burned,  is  a  continuing  menace,  in  precisely  the  same  way  that 
the  State  or  its  municipalities,  through  the  proper  agencies,  may 
destroy  a  burning  building  or  tear  down  the  walls  of  a  building 
which  has  been  burned.  In  other  words,  I  am  of  the  opinion 
that  it  was  never  intended  that  the  constitutional  provision  should 
prevent  the  State  from  exercising  the  highest  attribute  of  sov- 
ereignty —  the  protection  of  the  life  and  property  of  its  citizens. 
Had  the  officials  themselves  undertaken  at  the  State's  expense 
the  clearing  of  the  forest  at  the  points  of  danger  for  the  pur^ 
pose  of  protecting  life  and  property,  the  difficulties  which  ensued 
through  the  methods  adopted  and  to  be  hereafter  referred  to, 
would  not  have  occurred  and  it  is  safe  to  say  that  there  would 
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have  been  no  criticism  of  such  a  course  by  thoughtful  citizena." 
Opinions  of  Atlorney-GCTieral,  1905,  pp.  247,  253. 

If  it  can  be  held  to  be  outside  the  spirit  and  Intent  of  the 
Forest  Preserve  provision  of  the  Constitution  to  carry  on  gov- 
emmeutal  work  recognized  as  necessary  or  proper  in  promoting 
the  ends  of  government  such  as  the  erection  of  a  battlefield  monu- 
ment or  disposing  of  lauds  under  water  far  removed  from  wild 
forest  lands  or  exercising  the  police  power  of  the  State  in  the 
protection  of  tba  life  and  property  of  citizens,  I  am  of  the 
opinion,  after  carefully  considering  the  letter  and  purpose  of  the 
Forest  Preserve  provision  of  the  Constitution  in  connection  with 
the  canal  improvement  provision  of  the  Constitution,  that  the 
lands  at  the  Hinckl^  and  Delta  reservoirs,  including  the  lands 
between  the  fiow  line  and  boundary  of  the  area  appropriated, 
are  not  a  part  of  the  Forest  Preserve  and  that  the  provisions 
of  the  Constitution  defining  the  Forest  Preserve  should  not  be 
held  to  apply  to  such  lands.  Moreover,  I  am  of  the  opinion 
that  under  the  statutes  relating  to  the  eanals  and  the  forests,  the 
lands  in  question  are  under  the  care,  supervision  and  control  of 
the  Superintendent  of  Public  Works  and  not  the  Conservation 
Commission. 

Article  VII,  section  7,  of  the  Constitution,-  relating  to  the 
Forest  Preserve,  was  amended  in  1913  by  the  addition  of  the 
following;  "But  the  Legislature  may  by  general  laws  provide 
for  the  use  of  not  exceeding  three  per  centum  of  such  lands  for 
the  construction  and  maintenance  of  reservoirs  for  municipal 
water  supply,  for  the  canals  of  the  State  and  to  regulate  the  flow 
of  streams.  Such  reservoirs  shall  be  constructed  under  and  con- 
trolled by  the  State,  but  such  work  shall  not  be  undertaken  until 
the  boundaries  and  high  flow  lines  thereof  shall  have  been 
accurately  surveyed  and  fixed,  and  after  public  notice,  hearing 
and  determination,  that  such  lands  are  required  for  such  public 
use.     *    *     *," 

This  amendment  took  effect  January  1,  1914.  Such  change 
in  the  Constitution,  it  will  be  observed,  was  prospective  and  not 
retrospective.  It  applied  thereafter  to  the  construction  of  resei^ 
voira  on  lands  owned  by  the  State  in  the  Forest  Preserve  at  the 
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tune  of  aach  construction.  The  reBervoirfl  in  question  at  Hinck- 
ley and  Delta  were  built  on  lands  acquired  prior  to  1914  by  the 
use  of  canal  moneye  for  canal  purposes  and  the  lands  ao  used 
were  not  carved  out  of  the  State  lands  already  owned  by  the 
State  within  the  Forest  Preserve.  It  'is  my  opinion  that  the 
amendment  taking  effect  January  1,  1914,  cannot  be  confltrued 
as  relating  to  the  reservoirs  in  question  but  to  such  reeervoira 
as  might  thereafter  be  constructed  on  lands  already  owned  by 
the  State  within  the  Forest  Preserve  and  a  part  of  that  preserve. 
It  did  not  modify  the  power  of  the  Legislature  to  acquire  lands 
for  canal  purposes  within  the  Forest  Preserve  counties  but  waa 
intended  as  a  limitation  upon  the  Forest  Preserve  article  in  order 
that  the  Forest  Preserve  might  be  utilized  as  an  additional  source 
of  relief  for  municipal  water  supply  for  the  canals  of  the  State 
and  to  r^ulate  the  flow  of  streams. 

Therefore,  my  answer  to  the  first  question  is  that  the  lands 
in  question  are  not  a  part  of  the  Forest  Preserve  but  are  canal 
lands  under  the  custody  and  control  of  the  Superintendent  of 
Public  Works,  and  it  follows  that  the  Conservation  Commission 
has  no  authority  to  issue  any  permits  for  the  use  of  such  lands. 


In  the  Matter  of  Constrdino  the  State  Cohstitutiow, 
Akticlb  XI,  Section  2,  and  Section  42  of  the  Military 
Law,  Added  by  Chapter  239  of  the  Laws  of  1918,  Kelative 
to  the  Legality  of  Enlisting  in  the  Neiv  York  Guard  Minors 
above  the  Age  of  Sixteen  Years  without  the  Consent  of  Their 
Parents 

(Opinion  dated  October  7,  1918) 


of  miaon  alMvc  tbe  age  of  lixteeii  In  the  How  Toik  Gnard  without 
the  eonwnt  of  theli  paienta. 

Hie  Constitution  of  the  State  of  New  York,  article  XI,  aection  2,  after 
defining  the  militia,  provides:  "The  LegiBliiture  may  provide  for  the 
CDliatment  into  the  active  force  of  ixxch  other  persons  ae  may  malie 
application  to  be  so  enlisted."  The  Military  Law,  section  4Z,  added  by 
the  Laws  ol  1918,  chapter  239,  provides:     "The  qualifleatimu  Im,  and 
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term  of  ralistment  ia,  the  New  York  Guard  and  the  form  of  oath  to  be 
taken  upon  enlistmoit  shall  be  preicribed  in  r^ulatioiiH."  The  New 
York  Guard  is  not  subject  to  all  tfae  limitationa  of  the  National  Guard, 
for  Mction  42  of  the  Hilitarj  I«w,  whUe  it  carriea  the  general  rule  that 
the  proviaiouB  of  the  Military  Law,  in  respect  to  the  enliated  men  of 
tte  National  Guard,  ebtU  apply  to  the  enlisted  men  of  the  N«w  York 
Guard,  adds  "except  as  otherwise  prescribed  by  this  article"  and  the 
tame  section  as  quoted  above  otherwise  preecribes  the  quali&eationa.  In 
tfae  absence  of  a  Bpeciflc  requirement  in  the  etatnte  or  regulations  that 
the  consent  of  parents  be  obtained  to  enlistment  of  minors,  such  consent 
la  unnecessary  and  an  enlistment  without  it  would  be  ToUd  both  agaiiwt 
the  enlisted  man  and  against  bis  parmta  or  guardians. 

Lieut.-Coloiiel  Edward  J.  Weetcott,  acting  Adjutant-General, 
submitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  to  whether,  asawning  that  the  r^ulations  contain 
no  such  requirement,  it  is  legally  necessary  to  secure  the  couBent 
of  parents  to  the  enlistment  in  the  New  York  Guard  of  young 
men  Iietween  the  ages  of  sixteen  and  twen^-one. 

Lswia,  Attorney-General, —  The  Constitution  of  the  State  of 
New  York,  after  defining  the  militia,  providai:  "The  legisla- 
ture may  provide  for  the  enlistment  into  the  active  force  of  such 
other  persons  as  may  make  application  to  be  so  enlisted."  Art 
XI,  §  2. 

Section  42  of  the  Military  Law  (added 'hy  Laws  of  1918, 
chap.  239)  provides:  "The  qualifications  for,  and  term  of 
enlistment  in,  the  New  York  guard  and  the  form  of  oath  to  he 
taken  upon  enlistment  shall  be  prescribed  in  regulations." 

The  Constitution  authorizes  the  Legislature  to  provide  for  the 
enlistment  of  persons  not  members  of  the  militia,  and  the  Legis- 
lature, by  providing  that  the  qualifications  for  enlistment  shall 
be  prescribed  in  r^ulations,  delegates  to  the  military  authorities 
the  power  and  duty  of  determining  those  who  may  and  those 
who  may  not  be  enlisted.  The  military  authorities  have  provided 
by  regulations  that  citizens  and  those  having  declared  their 
intention  of  becoming  citizens  may  be  enlisted  if  over  the  age 
of  sixteen  years. 

Section  95  of  the  Military  Law,  as  amended  in  1917,  provides 
that  the  qualifications  for  enlistment  in  the  National  Guard  shall 
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be  the  same  as  those  prescribed  for  enlietment  in  the  r^fular 
army.  But  the  New  York  Guard  is  not  subject  to  all  the  limita- 
tiona  of  the  National  Guard,  for  section  42  of  the  Military  Law, 
while  it  carries  the  general  rule  that  the  provistonB  of  the  Mili- 
tary Law  in  respect  to  enlisted  men  of  the  National  Guard  shall 
apply  to  enlisted  mrai  of  the  New  York  Guard,  goes  on  to  say: 
"Except  as  otherwise  prescribed  by  this  article"  and  the  same 
section  aa  quoted  above  otherwise  prescribes  the  qualifications. 

It  has  been  customary  in.  the  New  York  Guard  to  require  the 
consent  of  a  boy's  parents  b^ore  enlisting  him.  This 
undoubtedly  grew  out  of  the  custom  which  originated  in  the 
National  Guard  under  section  95  of  the  Military  Law  which 
formerly  provided,  among  other  things,  that :  "  No  minor  shall 
be  enlisted  without  the  written  consent  of  his  parent  or  guardian." 
It  is  to  be  noted  that  this  language  was  eliminated  from  section  95 
b^  the  amendment  effected  by  chapter  644  of  the  Laws  of  1917. 

The  regolations  of  the  New  York  Guard  provided,  until 
recently,  that  parents'  consent  should  be  secured  before  enlisting 
any  boy  between  the  agee  of  sixteen  and  eighteen  in  the  New 
York  Guard.  G.  O.  No.  23,  A.  G.  O.  1918.  It  seems  that  this 
r^ulation  has  been  or  is  about  to  be  withdrawn  for  the  Adjutant- 
General's  inquiry  is  as  to  the  ri^t  to  enlist  such  boys  without 
their  parents'  consent,  in  the  absence  of  any  such  r^ulations. 

Congress  has  regulated  enlistment  in  the  United  States  Army 
by  acts  passed  from  time  to  time  but  such  acts  have  practically 
always  provided  in  what  case  the  consent  of  parents  is  necessary 
to  the  enlistment  of  minors.  Under  some  of  the  early  statutes 
the  enlistment  of  a  minor  was  illegal  unless  made  with  the  consent 
of  his  parents,  while  uud^  others  such  consent  was  necessary 
only  when  the  minor  was  under  ei^teen  years  of  age.  5  C.  J. 
299. 

In  the  navy  and  marine  corps  there  have  been  similar  rules. 
Id.  800. 

Since  an  enlistment  is  not  merely  a  contract  but  effects  a 
change  of  status,  it  follows  that  as  a  general  rule  it  is  not  like 
ordinary  contracts  voidable  by  an  infant  or  l^^  his  parents  or 
guardian.     Id.  300. 

Siah  Dd-t.  Ript.— Vol.  17        .13 
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The  principlea  of  the  common  law  with  respect  to  voluntary 
enlistment  of  minors  are  well  stated  in  the  case  of  Lanahan  v. 
Birge,  30  Conn.  438-443,  where  the  court  says: 

"  It  ia  a  fundamental  principle  of  national  law,  essential 
to  national  life,  that  every  citizrai,  whether  of  age  to  make  con- 
tracts generally  or  not,  is  under  obligation  to  serve  and  defend 
the  conatitnted  authoritiea  of  the  State  and  nation,  and  for  that 
purpose  to  bear  arma,  when  of  sufficient  age  and  capacity  to  do 
so,  and  when  such  service  is  lawfully  required  of  him.  The 
power  to  enforce  that  obligation,  so  far  as  the  necessities  of  the 
State  may  require,  is  an  incident  of  State  sovereignty,  and  the 
subject  of  State  constitutionat  and  statutory  regulations.   *  •   * 

"Enlistment  is  but  another  and  less  objectionable  method  of 
securing  the  military  service  required  by  the  State  and  due  from 
the  citizen;  and  the  same  essential  principles  of  public  policy 
and  neceesity,  which  impose  the  obligation  to  serve,  and  confer 
the  power  to  enforce  that  obligation,  require  that  the  minor  who 
is  subject  to  military  draft,  should  be  at  liberty  to  enlist,  when 
called  upon  in  that  form  to  render  the  military  service  which  the 
State  requires.  It  may  indeed  be  for  his  interest  to  do  so,  rather 
than  be  subject  to  draft,  as  it  certainly  is  sound  poli(7  in  the 
government  that  he  should.  But  however  that  may  be,  the  obliga- 
tion to  serve,  and  the  right  to  require  the  service,  exist  and  are 
paramount.  What  a  minor  can  be  compelled  to  do,  he  may  con- 
tract to  do,  or  do  voluntarily;  and  if  he  is  lawfully  subject  to 
military  duty,  and  is  lawfully  called  upon  to  enlist,  his  contract 
of  enlistment  is  as  valid  and  binding  as  that  of  an  adult 

"Although  it  is  the  policy  of  the  law  to  give  to  a  parent  a 
right  to  the  service  and  control  of  the  person  of  a  minor  child 
until  he  has  attained  the  age  which  the  law  has  fixed  for  his 
emancipation,  yet  that  right  and  au&ority  are  holden  in  subordi- 
nation to  those  paramount  rights  and  powers  of  the  State  which 
are  essential  to  the  maintenance  of  civil  socie^  and  civil 
govemmrait." 

Our  State  Constitution  specifically  authorizes  the  enlistment 
of  persons  outside  the  militia  as  therein  defined  and  the  principleii 
affecting  the  voluntary  enlistment  of  persons  subject  to  draft 
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will  apply  equally  well  to  other  persons  whose  voluntary  enlist- 
ment is  dnly  authorized  in  accordance  with  the  constitutional 
provision. 

Under  the  Federal  statutes  where  the  consent  of  parents  was 
required  to  the  enlistment  of  minors,  it  was  held  that  the  enlist- 
ment of  a  minor  without  such  consent  dould  not  be  avoided  by 
the  minor  but  only  by  the  parents,  the  right  being  one  specifically 
granted  to  the  parent  by  legislation.  It  would  follow  that  in 
the  absence  of  le^slation  there  is  no  such  right  The  Supreme 
Court  of  the  United  States  said,  in  the  case  of  Morrissey,  137 
U.  S.  157-159:  "The  age  at  which  an  infant  shall  be  com- 
petent to  do  any  acts  or  perform  any  duties,  military  or  civil, 
depwids  wholly  upon  the  Le^^ature.  United  Statee  v.  Bain- 
bridge,  1  Mason,  71;  Wassum  v.  Feeney,  121  Mass.  93,  95. 
Congress  has  declared  that  minors  over  the  age  of  sixteen  are 
capable  of  entering  the  military  service,  and  undertaking  and 
performing  its  duties.  An  enlistment  is  not  a  contract  only,  but 
effects  a  change  of  status,  Grimle^''  Case,  ante,  147,  It  is 
not,  therefore,  like  an  ordinary  contract,  voidable  by  the  infant. 
At  common  law  an  enlistment  was  not  voidable  either  by  the 
infant  or  by  his  parents  or  guardians.  The  King  v.  The  Inhab- 
itants of  Rotherford  Gr^s,  2  Dow.  &  KyL  628,  634;  S.  C,  1  B. 
&  C.  345,  350;  The  King  v.  Inhabitants  of  Lytchet  Matravers, 
1  Man.  &  Ryl.  26,  31;  S.  0.,  7  B.  &  C.  226,  231;  Commonwealth 
V.  Gamble,  11  S.  &  R.  93;  United  States  v.  Blakeney,  8  Grattan, 
405,  411-413." 

These  and  other  authorities  satisfy  me  that  in  the  absence  of  a 
specific  requirranent  in  the  statute  or  regulations  that  the  con- 
sent of  parents  be  obtained  to  enlistments  of  minors,  such  consult 
is  unnecesaaiy  and  an  enlistment  without  it  would  be  valid  both 
against  the  enlisted  man  and  against  his  parents  or  guardians. 
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In  the  Matter  of  Cojistbuihs  thb  Cods  o»  Civil  Pbockjubb, 
Sectiottb  1391  ATTD  1393,  and  Sbotioh  2-a  of  the  Futan^e 
Law,  Relative  to  Garnishee  Proceedings  and  Execatlons  against 
the  Salary  of  a  Military  Officer 

fOpinloD  dfttcd  Octobtr  IS,  ISIS) 

GaniibM  pmceedings  against  tht  ulaij  of  4  mllituy  oSmi  of  tka  State  of 
ITew  YoA. 

The  wlu7  <rf  a  military  otQe«r  <rf  the  State  of  New  York  is  nibject 
to  execution  in  garnishee  proceedinga  under  aectioti  13B1  of  the  Code 
of  CiTil  Procedure,  bu^  officer  beii^  within  the  proTiaionB  of  aection  2-a 
of  the  St«te  Finance  Law.  The  paj  of  non-commiwiMied  officers,  musicians 
and  privates  is  exempt  from  execution  under  Code  M  Civil  Procedure, 
section  1393. 

Lieut-Colonel  Edward  J.  Westcott,  acting  Adjutant-General, 
submitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  to  whether  execution  lies  against  the  military  pay  of 
an  officer  of  the  military  forces  of  the  State. 

Lewis,  Attorney-General. —  Section  1891  of  the  Code  of  Civil 
Procedure  provides  for  a  proceeding  commonly  known  as  a  gai^ 
nidee  proceeding  for  execution  of  a  judgment  which  has  beoi 
returned  wholly  or  partly  unsatisfied  against  the  wages,  debts, 
earnings,  salary,  income  from  trust  funds  or  profits  of  the  judg- 
ment debtor,  where  the  amount  of  such  wages,  etc,  is  twelve  dol- 
lars or  more  per  week;  10  per  cent  of  such  wages,  etc,  b^ng 
taken  in  execution  from  every  payment  made  until  the  judgment, 
etc,  is  satisfied. 

In  the  absence  of  qtecifie  provinon  making  wages,  salaries,  etc., 
paid  by  the  State  subject  to  ench  execution,  it  has  been  uni- 
versally held  that  a  garnishee  order  could  not  properly  be  directed 
to  a  State  ofBcer.  Attorney-General  CMalley  rendered  an 
opinion  to  the  Comptroller  to  that  effect  in  1909  and  in  1910 
the  Legislature  -added  section  3-a  to  the  State  Finance  Law. 
That  section  reads  as  follows:  "  The  salaries  of  all  officers  of  the 
state,  and  the  wages  of  all  employees  thereof  diall  be  due  from 
and  payable  by  the  state  twice  each  month,  on  the  first  and  aix- 
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teenth  days  thereof,  except  where  such  daye  fall  upon  Sunday  or 
a  legal  holiday  wheo  such  payments  shall  be  made  upon  the  bdc- 
ceeding  business  day.  Said  salaries  and  wages  shall  be  subject 
to  all  the  provisions  of  section  thirteen  hnndred  and  ninety-one 
of  the  cod©  of  civil  procedure  applicable  to  any  wages,  debts, 
earnings  or  salary,  aa  if  the  state  and  the  said  wages  and  salary 
due  and  payable  by  it  had  been  particidarly  designated  therein. 
The  provisions  of  this  section  shall  be  deemed  to  supersede  any 
other  provision  of  this  chapter  or  of  any  general  or  special  law 
inconsistent  herewith." 

The  section  refers  to  "  the  salaries  of  all  officers  (rf  the  State  " 
and  I  see  no  possible  basis  for  ai^^umcnt  to  the  effect  that  military 
officers  are  not  included  among  "  all  officers  of  the  State." 

I  am,  therefore,  of  the  opinion  that  salaries  of  military  officers 
are  subject  to  the  provisions  of  section  1391  of  the  Code  of  Civil 
Procedure^ 

The  pay  of  noncommissioned  officers,  musicians  and  privates 
in  the  military  service  of  the  State  of  New  York,  however,  is 
specifically  exempted  from  execution  by  section  1393  of  the  Code 
of  Civil  Procedure  and,  consequently,  is  not  subject  to  garnishee 
proceedings. 


In  the  Matter  of  Constbuiko  the  Tax  Law,  Skctiohs  221-b, 
260,  330  and  338,  as  to  Investment  and  Transfer  Taxes 

(Opinion  dated  October  19,  1918) 

Boudj  secnied  b;  «  mortgaEe  npon  wUdi  the  mortgafe  t*x  wai  ftiUy  paid  at 
the  time  of  recordinf  are  not  loblect  to  taxation  under  the  Tax  Law 
prorlalon  for  taxes  npon  inTeatmenta  which  have  not  paid  "  inToatment  * 
or  "  aecnnd  debt "  taxea. 

Where  bonds  were  iasued  under  and  secured  hj  a  mortgage  upon  real 
property  within  and  without  Oie  State  and  a  tax  waa  paid  prior  to 
April  1,  1V17,  under  secticn  260  of  the  Tkx  Law  upon  the  entire 
amount  of  the  mortgage,  such  bonds  are  not  subject  to  taxation  under 
article  XT  of  the  Tax  Law  providing  for  tax  upcn  investmenta,  nor 
under  section  221-b  of  the  Tax  I«w  providing  for  additional  transfer 
taxes  up<»  investments  which  have  not  paid  "  investmeat "  or  "  aaeured 
debftaxM. 
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Hod.  Eug^e  M.  Travis,  State  Comptroller,  aabmitted  a  state- 
ment of  faets  as  follows: 

"On  October  1,  1909,  the  New  York  Telephone  Company 
made  a  mortgage  to  trustees  npon  all  its  property  wherever 
situated  and  all  after  acquired  property  to  secure  an  iBsne  of  not 
more  than  $76,000,000  of  bondsL  At  the  time  of  recording,  a 
mortgage  tax  of  $250,000  was  paid  on  the  basis  that  $50,000,000 
of  bonds  bad  been  issued,  and  later  when  $25,000,000  more 
bonds  were  issued  a  further  tax  of  $125,000  was  paid." 

Upon  this  statement  of  facts  the  Comptroller  has  also  submitted 
an  inquiry,  t<^ther  with  a  request  for  an  opinion  thereon,  as 

"Some  of  these  bonds  being  appraised  for  taxation  under 
article  X  of  the  Tax  Law  imposing  a  tax  upon  inheritance,  and 
no  investment  tax  under  article  XV  of  the  Tax  Law,  nor  secured 
debt  tax  under  former  article  XV  of  the  Tax  Law  having  been 
paid  thereon  and  no  local  taxes  having  been  paid  thereon  dur- 
ing the  period  they  were  held  by  decedent,  are  these  bonds  sub- 
ject to  the  6  per  cent  tax  imposed  by  section  221-b  of  the  Tax 
Law*" 

Lewis,  Attorney-General. —  At  the  time  the  mortgage  was 
recorded  the  Tax  Commiasion  was  urging  the  owners  of  mort- 
gages covering  property  both  within  and  without  the  State  to 
pay  recording  taxes,  not  only  upon  the  proportion  of  the  debt 
represented  by  the  security  within  the  State  but  also  upon  the 
proportion  of  the  debt  represented  by  the  security  without  the 
State,  upon  the  theory  that  such  payment  would  render  the  bonds 
entirely  free  from  State  and  local  taxation,  except  the  bank, 
franchise  and  inheritance  taxes.  A  question  was  thereafter 
raised  as  to  whether  the  law  authorized  the  collection  of  the 
mortgage  tax  upon  the  proportion  of  the  debt  secured  by  prop- 
erty without  the  State  and  whether  such  voluntary  payment  would 
bring  about  a  valid  exemption  as  to  that  portion,  and  in  1916, 
when  section  260  of  the  Tax  Law  was  revised  in  many  par- 
ticulars, it  was  made  to  carry  the  provision:  "The  mortgagor 
or  mortgagee  of  any  mortgage  which  covers  property  withiii 
and  without  the  State  may  waive  the  determination  provided  for 
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in  this  section  and  pay  the  tax  upon  the  full  amount  of  such 
mortgage  or  of  any  advancement  thereon  and  thereafter  the 
whole  amount  of  such  mortgage  or  advancement  shall  be  exempt 
from  taxation  under  the  provifliona  of  section  two  hundred  and 
fifty-one  of  this  article." 

In  1917,  when  article  XV  of  the  Tax  Law  waa  amended  and 
section  221-b  was  added  to  article  X,  this  language  was  dropped 
from  section  260,  evidencing  the  Legislature's  intention  to  euhsti- 
tute  the  right  to  secure  exemption  by  payment  under  article  XV 
for  the  right  to  secure  ex^nption  by  payment  upon  that  part  of 
a  debt  secured  by  property  without  the  State,  under  section  260. 
But  the  Legislature  did  not  intend  that  where  a  tax  had  once 
been  paid  upon  an  investment  under  section  260,  it  should  again 
be  paid  under  article  XV.  That  article  was  amended  in  191?, 
section  338  being  made  to  provide :  "  If  a  tax  shall  have  been 
paid  under  a  secured  debt  pursuant  to  former  article  fifteen  of 
the  tax  law  prior  to  May  first,  nineteen  hundred  and  fifteen,  or 
prior  to  April  first,  nineteen  hundred  and  seventeen,  under 
article  eleven  of  .this  chapter,  such  debt  shall  be  exempt  from 
taxation  hereunder.     *     *     *." 

This  indicates  that  under  article  XV  a  security  upon  which 
a  tax  has  been  paid  under  article  XI  before  April  1,  1917,  is  not 
regarded  as  an  investment  for  the  purpose  of  taxation,  even 
thou^  it  might  be  an  investment  within  the  definition  of  sec- 
tion 330  to  the  extent  of  the  ratio  of  mortgaged  properties  within 
the  State  to  those  without  it. 

At  the  time  of  the  amendment  of  1917  to  article  XV,  the 
Legislature  also  included  a  provision  in  the  nature  of  a  penalty 
for  those  who  did  not  submit  to  taxation  under  it,  by  adding 
section  221-b  to  article  X  of  the  Tax  Law,  providing:  "Upon 
every  transfer  of  an  investment,  as  defined  in  article  fifteen  of 
this  chapter,  taxable  under  this  article,  a  tax  is  hereby  imposed, 
in  addition  to  the  tax  imposed  by  section  two  hundred  and 
twenty-one-a,  of  five  per  centum  of  the  appraised  inventory  value 
of  such  investment,  unless  the  tax  on  such  investment  as  pre- 
scribed by  article  fifteen  of  this  chapter  or  the  tax  on  a  secured 
debt  as  defined  by  former  article  fifteen  of  this  chapter  shall 
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have  been  paid  on  such  inFestment  or  secured  debt  and  stamps 
a£xed  for  a  period  including  the  date  of  the  death  of  the  decedoit 
or  unless  the  personal  representatives  of  decedent  are  able  to 
prove  that  a  personal  property  tax  was  assessed  and  paid  on  such 
investment  or  secured  debt  daring  the  period  it  was  held  by 
decedent;    *    *    *." 

This  was  intended  to  bring  abont  taxation  under  article  XV, 
and  not  to  apply  to  securities  not  taxable  under  article  XV. 
For  Bome  reason,  in  enumerating  exemptions,  this  section  refers 
to  those  securities  which  have  paid  "  secured  debt "  taxes  and 
"  inTestment "  taxes  but  omits  those  which  have  paid  taxes  under 
article  XI,  though  the  latter  are  exempted  by  section  338,  which 
was  part  of  the  same  legislative  act. 

If  section  221-b  had  been  enacted  at  a  different  time  from 
section  338,  and  had  imposed  a  tax  on  all  investments  as  defined 
in  section  330,  with  only  the  exceptions  provided  for  in  sec- 
tion 221-b,  I  should  be  constrained  to  hold  that  payment  of  a  tax 
under  article  XI  would  work  no  exemption  under  section  221-b, 
But  it  was  part  of  the  same  act  The  Legislature  was  trying  to 
induce  payments  under  article  XV.  Article  XV  specifically 
exempted  bonds  which  had  paid  a  tax  under  article  XI,  before 
April  1,  1917,  and  it  is  clear  to  me  that  the  L^slature  did  not 
intend  to  tax  them  under  section  221-b. 

If  section  221-b  referred  only  to  the  definitions  in  section  330, 
it  would  be  clear  that  the  bonds  in  question  were  "  investments  " 
in  so  far  as  they  were  secured  by  property  without  the  State, 
and  section  221-b  does  not  carry  a  specific  exemption  for  invest- 
ments which  paid  a  tax  under  article  XI.  However,  section  221-b 
does  not  refer  to  the  definition  in  section  330,  but  says  "an 
investment,  as  defined  in  article  XV;"  and,  as  shown  above, 
article  XV  specifically  exempts  securities  on  which  taxes  were 
paid  prior  to  April  1,  1917,  under  article  XI.  So,  such  securi- 
ties, not  being  taxable  by  article  XV,  are  not  really  "  investments 
as  defined  by  article  XV." 

I  conclude  that  the  securities  in  question  are  not  taxable  under 
section  221-b. 
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In  the  Matter  of  the  Gbbbbai,  Scope  of  the  Official  Ddties 
OF  THE  State  Cohptbollbb 

(Dated  July  1,  lOll) 

PnWlc  fiunces— onUiM  of,  m  thown  by  tbe  dcUils  of  woik  la  tb»  SUU 
Comptiallei'i  office. 

Authority  of  StAte  Comptroller  and  duties  devolving  upon  him,  in  con- 
nection with  th«  Mveral  bureaus  of  corporation  tax,  inveitment  tax,  land 
tax,  mortgage  tax  and  municipal  accounta. 

T&ATifl,  Comptroller. —  Despite  war  emergency  appropriations 
of  approximately  $5,000,000  and  an  increased  average  cost  of 
nearly  100  per  cent  due  to  extraordinary  conditions,  the  State's 
budget  for  the  year  which  began  July  first,  has  been  increased 
less  than  $2,000,000— exactly  $1,782,437.10,  or  only  2%  per 
cent  more  than  for  1917-18.  Considering  the  unusual  con- 
ditions which  have  been  created  by  the  great  world  wide  conflict, 
affecting  as  it  does  not  only  individnals  but  every  line  of  busi- 
ness  activity,  this  situation  is  remarhabl& 

That  tbe  State's  budget-makers  were  able  to  £eep  the  appropria- 
tions to  within  two  per  cent  of  the  previous  year  and  at  the  same 
time  reduce  the  direct  State  tax  from  1.08  mills  to  1.06  mills  — 
a  reduction  of  2/1 00th  of  a  mill — is  extraordinary.  To  obtain 
these  results,  however,  it  was  necessary  to  scrutinize  very  oare- 
fully  all  requests  for  appropriations  and  eliminate  all  non- 
essentials. That  this  has  been  done  is  shown  by  the  splendid 
results  that  have  been  accomplished  without  affecting  in  any 
degree  the  efficiency  and  scope  of  the  State's  activities. 

The  Comptroller's  plans  for  financing  the  budget  requiremraits 
of  $81,525,271.31  places  the  probable  resources  to  meet  the 
budget  appropriations  at  $82,797,258.77,  as  follows:  The  avail- 
able cash  balance  in  the  treasury  at  the  beginning  of  the  year 
July  1,  1918,  was  estimated  at  $11,084,423.20  with  probable 
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revenues  for  the  year  $58,440,766.57  and  a  direct  tax  of  1.06 
mills  for  contributionB  to  tiie  sinking  funds  and  for  general  pur- 
poses amounting  to  $13,272,069. 

The  Contihoance  op  New  Yoek'b  Dibect  State  Ta3 

We  have  just  passed  through  another  legislative  session 
especially  notable  for  the  generous  response  with  which  it  has 
met  all  requests  for  State  moneys  to  finance  the  war.  Since  the 
declaration  of  hostilities,  over  $17,000,000  of  the  public  money 
haa  been  made  available  for  war  purposes  during  a  period  when 
certain  revenues  lik«  the  transfer  (inheritance),  stock  transfer 
and  excise  taxes  have  been  falling  off. 

This  extraordinary  condition  of  the  State's  finances  made  it 
apparent  very  early  in  the  year  that  a  direct  tax  with  a  rate 
similar  to  that  of  the  present  year  was  inevitable  in  order  to  meet 
the  mandatory  charges  for  sinking  funds.  At  the  same  time, 
these  war  emergency  appropriations  which  were  made  directly 
out  of  the  treasury  without  resorting  to  special  bond  issues,  as 
was  the  case  in  the  last  great  war,  did  not  require  any  additional 
increase  in  the  direct  tax. 

The  decision  to  levy  this  tax,  however,  always  leads  to  a  con- 
troversy of  a  partisan  character,  and  although  former  Governors 
and  State  Comptrollers  have  repeatedly  pointed  out  that  this 
measure  is  essential  to  meet  such  mandatory  charges  as  have 
been  incurred  by  the  direct  votes  of  the  people,  no  substitute  has 
been  devised  whereby  this  tax  may  be  avoided.  Moreover,  such  a 
condition  is  always  exaggerated  by  the  want  of  thorough  under- 
standing by  the  taxpayer. 

And  by  the  taxpayer  reference  is  made  particularly  to  the 
owners  of  real  and  personal  property  who  are  usually  called  upon 
to  contribute  the  direct  State  tax,  as  distinguished  from  indi- 
viduals and  business  organizations  who  as  producers  of  indirect 
revenue  have  for  years  borne  almost  entirely  the  financial  burdens 
of  the  State.  For  some  years  past  the  taxpayers  have  observed 
that  the  State  has  been  embarking  on  mammoth  and  costly  public 
enterprises,  such  as  the  Barge  canal,  forest  preserve  and  highway 
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improTemeDts,  and  ihey  have  encouraged  aach  measnrea  by  their 
votes.  The  Legislature  has  broadened  the  scope  of  governmental 
functions  and  the  taxpayers  looked  on  with  complaisance,  as  the 
arm  of  State  government  spread  out  for  the  better  produeticoi  of 
labor,  the  improvement  of  health,  the  advancement  of  agriculture 
and  the  promotion  of  education.  With  them,  some  of  these,  per- 
haps, was  a  bobby,  and  in  providing  for  it  the  L^slature  was 
yielding  to  their  desires. 

Prosperity  was  upon  the  land  and,  therefore,  why  worry  about 
the  cost  of  government,  especially  while  the  producer  of  indirect 
revenue  was  footing  the  bills.  But  the  war  emergency  appro- 
priaticmB  and  the  fixed  charges  incurred  by  the  people  have 
already  informed  the  taxpayer  that  there  is  a  relationship 
between  himself  and  the  State's  finances  which  he  should 
understand. 

But  no  matter  what  improvement  takes  place  in  public  finance 
or  how  clear  the  subject  may  become,  taxation  will  never  be 
popular.  History  tells  us  that  the  feud  between  tax  and  taxpayer 
is  as  old  as  civilization.  Men  will  never  get  over  the  idea  that 
taxation  involves  imposition  and  bunco  and  that  a  gold  brick 
comes  wrapped  up  in  every  tax  bill ;  that  even  if  you  do  not  see  it, 
it  is  there.  Do  you  remember  any  particularly  pleasant  personal 
impression  you  ever  had  on  the  subject  ? 

We  sometimes  read  of  men  facing  death  with  a  smiling  coun- 
tenance, but  did  you  ever  know  of  any  one  who  looked  with  a 
smiling  face  on  his  own  tax  bill !  The  resentment  toward  taxa- 
tion is  a  heritage  of  the  days  when  a  tax  was  very  largely  a  rob- 
bery of  the  lowly  for  the  benefit  of  the  great.  We  have  not  yet 
escaped  from  the  infiuence  upon  the  minds  of  our  ancestors  of 
the  acts  of  princes  and  lords  of  feudal  times  who  compelled  tribute 
wholly  out  of  proportion  to  the  means  of  the  people  or  the  rewards 
which  came  to  them  by  reason  of  government. 

The  people  had  few  rights  and  little  protection ;  and  they  paid 
heavily  even  for  tlie  little.  Taxation  to-day  is,  as  it  was  in  ancient 
times,  an  enforced  contribution  toward  the  support  of  govern- 
ment, but  vastly  different  in  methods  of  application  and  in  the 
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purposes  to  which  it  is  devoted.  In  feudal  times  it  supported 
lords  in  theit  ease.  In  oar  day  it  enables  goTemmeDts  to  exer^ 
cise  those  various  functions  whose  haiefits  are  general  and  cannot 
be  measured  by  their  effect  on  the  individual. 

We  no  longer  pay  taxes  as  subjects,  but  as  citizens  mutually 
interested  in  our  common  government,  which  is  a  national  copart- 
nership. And  yet,  all  men  will  not  voluntarily  contribute  to  the 
maintenance  of  this  copartnership.  There  still  remains  that 
instinctive  protest  and,  therefore,  it  has  been  necessary  to  develop 
a  complicated  machinery  to  prevent  evasion  and  compel  the  pay- 
ment of  taxes. 

It  is  hard  to  pay  taxes  because  you  do  not  seem  to  get  anything 
tangible  in  return.  For  the  mon^  which  you  pay  the  grocer, 
the  butcher,  the  coal  man,  etc,  something  substantial  is  delivered 
at  the  house.  But  the  return  for  your  tax  money  is  such  a 
mysterious,  iovisible  thing!  You  leave  your  money  with  the  oi^ 
treasurer  and  he  stamps  his  name  and  the  date  of  payment  on 
your  tax  bill  and  you  carry  it  bai^  home  wondering  how  much 
you  were  stung  in  the  transaction.  You  are  so  accustomed  to 
the  things  which  the  tax  money  supplies  that  you  just  sort  of 
accept  them  as  a  part  of  natural  conditions  which  Providence 
sends  us  —  like  the  sunshine,  the  rain,  the  grass  and  the  trees  — 
and  you  never  stop  to  think  that  it  requires  money,  and  lots  of  it, 
to  keep  them  coming. 

Corporation  Tax  BuBSAn 
Exactly  $4,923,091.72,  representing  one-third  of  $14,T69,- 
275.16  —  the  total  collected  under  the  new  3  per  cent  corpora- 
tion income  tax  —  has  been  distributed  among  the  several  coun- 
ties, State  Comptroller  Travis  announced  recently.  This 
amount,  according  to  the  Comptroller's  records,  was  collected 
from  manufacturing  and  mercantile  companies,  heretofore 
exempt,  and  in  the  aggregate  shows  the  State's  greatest  single 
source  of  income.  Of  the  proportionate  share  returned  to  the 
localities,  New  York  city  received  over  half  —  exactly  $2,634,- 
342 — withou.t  any  additional  expense,  while  the  State's  portion 
was  $9,846,183.52. 
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Heretofore  this  cla^a  of  corporations  have  escaped  from  anj 
State  tax.  WMle  theoretically  assessed  for  personal  property,  in 
actual  practice  they  have  be^  almost  wholly  exempt  through  a 
scheme  wherel^  they  filed  their  certificates  of  incorporation  in 
smaller  rural  sections  althou^  stiU  conducting  their  business  in 
the  laT^;er  communities.  The  new  law  remedies  this  and  the  State 
now  does  the  taxing  on  the  basis  of  eamiiigs,  while  the  localities 
do  not  suffer  because  the  State  shares  one-third  of  the  amount 
collected.  The  total  distributed  to  date  hy  counties,  follows: 
Coiuit7  Auioiint 

Albany «56,792  16 

Allegany 4,226  30 

Broome 31,638  28 

Cattaraugus 49,771  11 

Cayuga 18,485  89 

Chautauqua ! 57,901  87 

Chemung 18,489  54 

Chenango 8,325  27 

Clinton -. 7,889  70 

Columbia 12,100  89 

Cortland 11,447  47 

Delaware 8,026  40 

Dutchess 24,117  66 

Erie 288,038  80 

Essex 23,960  38 

Franklin 5,842  86 

Fulton 26,277  09 

Genesee 12,942  39 

Greene 1,639  18 

Hamilton 752  85 

Herkimer 64,779  36 

Jefferson 36,869  47 

Lewis  .  6,134  88 

Livingston 7,294  2C 

Madison 9,777  70 

Monroe 358,782  63 
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Connty  Amoant 

Montgomery $42,902  55 

Naseau 11,822  26 

Niagara 173,897  35 

Oneida 120,511  11 

Onondaga 134,485  40 

Ontario 8,267  47 

Orange 32,209  40 

Orleans 3,811  53 

Obw^o 25,538  23 

Otsego 3,510  85 

Putnam 681  30 

Rensselaer 63,612  79 

Rockland 9,474  74 

St  LawrCTice 66,182  59 

Saratoga 39,565  22 

Schenectady '. 136,207  57 

Schoharie 818  26 

Schuyler 5,395  71 

Seneca 7,291  73 

Steuben 29,115  99 

Suffolk 8,360  81 

Sullivan 1,553  31 

Tioga ■  2,292  48 

Tompkins 14,355  05 

Ulster 15,159  74 

Warren 11,350  98 

Washington 20,164  63 

Wayne 9,025  85 

Westchester 133,061  99 

Wyoming 3,487  99 

Yates 2,246  70 

Total  collected  to  June  30,  1918 $14,769,275  16 


Iktbstment  Tax  Bureau 
Owners  and  holders  of  investments  and  other  forms  of  intan- 
cible  property,  like  bonds  and  notes,  secured  or  unsecured  by 
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nioTtgages,  etc.,  will  be  interested  in  examiDing  the  primer  on 
the  new  investment  tax,  issued  recently  by  State  Comptroller 
Travis.  Tbia  pamphlet,  according  to  an  annoiincement  made 
by  the  Comptroller,  contains  a  Beries  of  qneBtiona  and  answers, 
with  the  full  t^t  of  this  latest  source  of  indirect  revenue,  which 
is  a  continuation  of  the  old  Secured  Debt  Statute. 

"Few  taxpayers  of  the  State  are  aware  of  this  unusual  form 
of  taxation,"  explains  Comptroller  Travis.  "  It  ia  in  the  nature 
of  an  exemption  tax,  for  by  paying  a  small  fee  to  the  State 
the  owner  or  holder  of  such  property  may  escape  a  larger  tax 
at  home.  The  net  result  so  far  has  berai  that  the  State  has 
secured  about  $1,340,000  income  in  a  way  which  never  would 
have  been  paid  aa  taxes  anywhere  else.  This  ia  because  the  local 
assessors  seldom  locate  this  form  of  wealth ;  hence,  this  sort  of  a 
device  for  bringing  such  property  out  of  its  biding  place. 

"  In  other  words,  by  paying  a  very  moderate  fee,  the  owner  of 
bonds  and  notes  may  purchase  exemption  from  local  taxation. 
Many  investors,  however,  have  failed  to  take  advantage  of  this 
new  law  because  they  think  the  local  assessors  will  not  discover 
the  existence  of  such  securities.  Last  year,  a  new  provision  was 
inserted  in  the  Transfer  (Inheritance)  Tax  Law  whereby  a  pen- 
alty of  5  per  cent  is  imposed  when  the  transfer  of  a  decedent's 
estate  takes  place,  unless  it  can  be  shown  that  this  wealth  was 
taxed  locally  as  personal  property,  or  that  an  investment  tax 
upon  it  was  paid  to  the  State.  So  far,  this  amendment  has  acted 
as  a  wonderful  stimulus  and  the  amount  of  revenue  from  this 
source  is  constantly  increasing," 

Laitd  Tax  Bubsau 

Never  before  in  recent  years  has  the  State's  direct  tax  been 
mote  promptly  and  completely  remitted  than  during  the  present 
fiscal  year,  State  Comptroller  Travis  announces.  Less  than  $206,- 
000  remains  unpaid,  and  this  situation  he  considers  remarkable, 
as  the  delinquent  amount  in  1916  exceeded  one  and  threequarter 
million  dollars. 

The  total  tax  assessed  for  last  year  aggregated  $13,058,752,65, 
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and  to  date  $12,114,719.65  has  been  received  from  the  county 
treasurers  in  ttie  sereral  parts  of  tbe  State.  This  monc^  was 
levied  on  a  basis  of  1.08  mills  and  was  imposed  upon  the  real  and 
personal  property  located  in  the  State,  which,  to  date,  it  is  esti- 
mated, aggregates  over  $13,000,000,000.  The  local  officials 
are  allowed  to  deduct  a  fee  of  1  per  centum  for  collection,  and 
this  cost  the  State  last  year  over  $180,000. 

Included  in  the  remaining  difference  still  unpaid  should  be 
added  $607,550  from  Erie  county,  where,  nnder  a  special  law 
enacted  about  1883,  the  local  officials  may  postpone  the  remit- 
tance of  their  allotted  share  until  some  time  in  August  Since 
the  beginning  of  the  fiscal  year  was  changed  from  October  to  July 
considerable  difficulty  has  been  experienced  in  the  Comptroller's 
office  with  a  situation  of  this  character. 

The  levying  of  the  State's  direct  tax  for  sinking  fund  require- 
ments is  mandatory  under  the  Constitution,  and  in  voting  for  the 
issue  of  bonds,  the  people  of  the  State  themselves  pledged  to  pay 
a  direct  tax  each  year  until  these  bonds  are  redeemed.  This 
additonal  burden  is  not  oppressive  when  the  taxpayer  considers 
the  advantages  derived  from  the  magnificent  public  enterprises, 
such  as  canals,  highways,  forest  preserves,  etc.,  which  are  the 
reasons  for  an  occasional  return  to  this  form  of  taxation.  In 
other  words,  he  has  paid  less  than  eleven  cents  on  every  $100  of 
valuation  for  the  purpose  of  redeeming  the  bcmds  his  vote  author- 
ized the  State  to  issue  in  order  to  pay  for  these  improvementa. 

MoBTOAOB  Tax  Btikeao 
Mortgage  tax  receipts  for  the  last  fiscal  year  ending  June  30 
aggregated  $835,306.94,  a  total  of  $217,847.94  being  collected 
since  April,  State  Comptroller  Travis  announces.  This  money 
represents  half  the  amount  collected  under  a  law  which  imposes 
a  recording  tax  of  fifty  cents  on  every  $100  worth  of  real  estate 
mortgaged.  The  county  clerk  collects  and  pays  over  the  money 
monthly  to  the  county  treasurer  who  remits  quarterly  fifty  per 
centum  to  the  State  after  deducting  the  expenses  of  collection. 
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Mdnicipal  Accounts  Bdbeau 

The  serial  bond  method  for  financing  municipalitieg  rather 
than  the  sinking  fund  ^stem  now  in  vogue  in  the  State  and 
many  local  governments  is  preferred  by  State  Comptroller  Travis. 
This  much  is  apparent  from  the  Comptioller's  statement  made 
public  wherein  he  expressed  the  opinion  that  while  both  methods 
have  their  benefits,  experience  and  investigationa  of  the  State 
Comptroller's  oflGce  convinced  him  that  the  serial  bond  method, 
under  certain  restrictions,  has  the  advantage. 

"  I  have  reached  this  conclusion,"  he  explained,  "  because  the 
uncertainties  of  calculation  which  have  so  unfortunately  affected 
the  sinking  funds  of  many  of  our  municipalities  in  the  past,  are 
at  once  eliminated,  while  the  amount  required  to  pay  each  year 
can  easily  be  obtained  without  calculation.  Furthermore,  the 
fact  that  the  same  administration  which  incurs  a  debt  must  at 
once  begin,  within  one  year,  to  make  proviBions  for  ite  reimburse- 
ment, necessarily  and  strongly  tends  towards  responsibility  and 
prudence  in  the  contraction  of  that  debt." 

The  sinking  fund  method,  to  the  average  official  who,  as  a  rule, 
is  not  an  expert  in  such  matters,  is  too  complicated  and  requires 
the  most  careful  handling  to  keep  the  funds  invested  so  that  they 
will  produce  the  expected  increment  at  the  maturity  of  the  debt. 
Owing  to  the  frequent  changes  in  public  officials,  a  chance  for 
political  manipulation  of  the  funds  is  not  so  liable  to  occur  if 
serial  bonds  are  issued. 

As  to  the  enormous  savings  some  authorities  claim  for  the  serial 
bond  method,  there  seems  to  he  some  doubt  when  all  elements  are 
taken  into  the  calculation.  In  a  cwnparison  of  the  two  methods 
the  advantages  seem  to  be  in  favor  of  the  sinking  fund  method 
for  the  first  sixteen  years,  after  which  time  the  advantage  appears 
to  be  in  favor  of  the  serial  bond  method.  The  difference  in  favor 
of  each  method,  however,  if  compound  interest  to  maturity,  at 
the  same  rate  the  debt  bears,  is  added,  will  exactly  equal. 

Etatb  Deft.  Bept.— Vol.  IT        34 
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In  the  Matteb  of  the  QsneraI'  Scope  of  the  Officiai. 
Duties  of  the  State  Comptrolleb 

(Dated  August  1,  191S) 

Public  financM— ontline  of,  m  tliawn  if  the  details  of  work  In  tha  State 
Comptiollei'a  nlBco. 

Authority  of  State  Comptroller  and  duties  devolving  upon  him  — 
Hources  of  income  and  purpoMs  of  ezpenditurea  — the  eereral  bureaus  of 
audit,  banking,  canals,  finance  and  bighwajs. 

Tkavis,  Comptroller. —  What  our  State  goTemment  is  doing 
every  day  in  the  way  of  maintaining  the  prestige  of  the  Empire 
Commonwealth,  protecting  life,  property  and  health,  is  not  gen- 
erally understood  by  many  of  us.  We  are  bo  rich  in  our  resources, 
80  glorious  in  our  achievements,  and  bo  busy  with  our  daily  tasks 
that  we  seldom  have  an  opportunity  of  knowing  how  our  officials 
perform  those  functions  which  are  the  very  reason  for  the  State's 
existence.  With  this  in  view,  an  attempt  will  be  made  to  describe 
briefly  the  vastness  of  this  work  and  the  volume  and  variety  of 
its  activities. 

It  takes  a  good  deal  of  money  every  year  to  run  the  State  and 
nearly  half  of  the  millions  expended  goes  to  provide  for  the  retire- 
ment of  bonds  and  pay  for  the  interest  on  them.  During  the  last 
two  decades,  the  State's  funded  debt  has  grown  from  $660  to 
over  $236,000,000.  The  reason  for  this  is  that  the  people  voted 
for  the  State  to  improve  its  highways  and  canals,  and  extend  its 
forest  preserve.  The  State  ran  in  debt  for  these  things  and  it 
takes  about  $14,000,000  annually  to  pay  for  such  improvements. 

Nowhere  in  the  world  has  more  attention  been  paid  to  educa- 
tion than  in  New  York  and  for  no  other  purpose  have  our  appro- 
priations been  more  lavish.  Last  year,  expenditures  aggregating 
$93,000,000  were  paid  out  for  education,  the  State  contributing 
approximately  $10,000,000,  apportioned  according  to  attend- 
ance tnd  for  the  maintenance  of  the  ten  normal  schools  for  the 
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training  of  teachers.  The  fourteen  State  hospitals  for  the  insane, 
containing  about  37,000  patients,  cost  about  $13,000,000  last 
year  and  the  ti^enty  so-called  "  charitable  ",  institutions,  with  an 
aggr^ate  population  of  about  10,000,  cost  over  $4,000,000. 

Agriculture  is  our  fundamental  industry  end  in  no  State  are 
horticultural  conditions  more  firmly  established  than  here  where 
approximately  2,000,000  people  aie  dwelling  on  our  216,000 
famu.  During  war  times  the  State  should  give  all  possible 
assistance  to  enable  the  fanner  to  meet  with  success  all  unfavor- 
able conditions.  For  this  purpose,  we  have  been  expending  about 
$4,000,000  annually.  As  a  further  aid  to  agriculture,  a  system 
of  improved  highways  has  been  adopted,  and  so  far  approximately 
$100,000,000  has  been  pledged  or  expended  for  construction.  In 
addition  to  this  cost,  over  $6,500,000  is  required  each  year  for 
repairing  the  7,500  miles  of  improved  roads. 

In  ordinary  times  about  $1,000,000  is  appropriated  annually 
for  the  National  Guard,  but  during  the  past  four  years  this 
amount  soared  to  about  $18,000,000.  The  rest  of  the  money  that 
goes  to  make  up  the  millions  expended  is  paid  out  in  a  number 
of  ways,  such  as  supervision  of  health,  insurance,  banks,  labor 
and  various  other  things  essential  for  the  welfare  of  the  citizens. 
So  much  for  the  cost  of  maintaining  some  of  the  most  important 
branches  of  State  government.  More  interesting,  perhaps,  is  the 
way  the  money  is  raised  to  pay  for  these  activities,  and  most  of 
this  comes  in  a  way  that  the  ordinary  man  never  feels. 

The  largest  amount  comes  from  corporations  which  net  anna- 
ally  about  $14,000,000,  and  it  is  expected  that  this  amount  will 
soon  jump  to  $30,000,000  by  reason  of  the  new  3  per  cent  cor- 
poration incolne  tax.  The  tax  on  inheritances  yields  the  next 
largest  amount — about  $13,000,000  annually.  The  liquor  tax 
brings  in  about  $12,000,000  while  the  next  largest  sum  comes 
from  stock  transfer  taxes,  which  last  year  yielded  over  $7,000,000. 
Two  other  unusual  forms  of  taxation  on  mortgages  and  invest- 
ments —  exemption  taxes  —  last  year  yielded  nearly  $3,000,000. 

To  do  this  work,  however,  a  force  of  otot  21,000  employees, 
at  an  annual  expense  of  approximately  $23,000,000,  is  required. 
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Most  of  them  are  under  civil  service  protection  and  constitute  a 
permanent  machine  for  oanying  on  the  State's  busineao.  Their 
names  seldom  get  into  print,  but  they  are  the  really  vital  element 
in  the  conduct  of  affairs.  Qovemora,  comptrollers,  etc,  come  and 
go  but  the  men  ^o  not  only  perform  the  detail  work  but  formu- 
late and  guide  the  policiea  of  the  differ^it  adminiatrations  stay 
on  year  after  year  and  become  permanent  fixtures,  a  few  remain- 
ing over  a  quartw  of  a  century. 

Audit  Bdbkau 

The  State  coffers  have  been  enriched  by  approximately 
$14,000,000  more  revenues  so  far  this  year  than  during  any 
preceding  one,  State  Comptroller  Travis  has  announced.  The 
largest  amount  of  this  increase,  the  Comptroller  diows,  c(Hnes 
from  the  new  3  per  cent  corporation  income  tax  which  with 
other  corporation  taxes  has  returned  more  than  $22,000,000.  In 
addition,  substantial  increases  abrogating  $3,891,141.96  have 
been  collected  from  other  sources  totalling  nearly  $63,000,000. 

Compartively  few  taxpayers  are  aware  of  the  exietfflice  of  two 
unusual  forms  of  taxation  which  to  date  have  netted  the  State 
over  $2,300,000.  These  two  forms  —  the  mortgage  recording  and 
investment  taxes  —  are  in  the  nature  of  exemption  duties,  that 
is,  by  paying  a  smaller  tax  to  the  State,  investors  escape  a  larger 
one  at  home.  The  result  is  that  the  State  will  receive  over 
$3,000,000  more  income  in  a  way  that  would  never  be  paid  as 
taxes  anywhere  else. 

In  theory,  local  assessors  are  required  to  assess  property  of 
every  form  —  mortgages,  bonds,  and  indeed  all  forms  of  invest- 
ments. In  fact,  they  seldom  locate  these  various  evidences  of 
wealth.  Hence,  there  was  devised  a  sort  of  dec<^  to  bring  this 
hidden  wealth  out  of  its  hiding  placa  By  paying  a  very  mod- 
erate stamp  fee  for  recording  a  mQrtgage  within  the  State,  and 
by  doing  the  same  with  respect  to  mortgages  outside  the  State, 
which  are  secured  by  bonds,  the  owner  of  such  can  purchase 
^emption  from  local  taxation.    Of  course,  many  of  them  never 
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take  advantage  of  the  iDvestment  tax  because  they  tbink  that 
the  local  aseeasors  are  "  pretty  eoft  "  and  will  not  find  them  out.  . 
But  many  of  them,  however,  are  timid  and  "  come  acroas." 
Lately  there  has  be«i  inserted  a  new  pToviaion  under  which  a 
heavy  penalty  can  be  imposed  upon  thia  form  of  wealth  when 
the  transfer  or  a  decedent'a  estate  take  place,  in  other  words, 
when  an  inheritance  tax  is  imposed.  Upon  this  erent,  unless  it 
can  be  shown  that  such  wealth  has  been  taxed  locally,  aa  per- 
sonal property,  or  that  it  has  paid  the  investment  tax  to  the 
State,  an  additional  inheritance  tax  of  5  per  cent  is  imposed 
upon  such  transfer.  This  penalty  has  acted  as  a  wonderful 
stimulus  and  the  revenue  from  this  source  is  increaaing,  over 
$1,399,381.21  having  been  collected. 

Bankino  Bubead 

"  Savings  banks  are  the  most  powerful  institutions  for  aggre- 
gating capital  that  we  possess,  and  thus  far  have  proven  to  be 
one  of  the  greatest  agencies  at  work  in  the  civilized  world," 
declared  State  Comptroller  Travis  at  a  luncheon  held  recently 
in  the  Waldorf-Astoria  under  the  auspices  of  New  York  State 
Savings  Banks  Association  holding  its  tw^ity-fifth  annual  con- 
vention. 

The  Comptroller  was  the  guest  and  principal  speaker,  and 
in  the  course  of  his  remarks  pointed  out  that  savings  banks 
were  founded  not  only  as  an  inc^itive  to  thrift  but  also  for  the 
purpose  of  creating  wealth  by  which  the  State  and  Nation  have 
been  particularly  benefited  at  the  present  time. 

"  Savings  bank  depositors  have  proven  th^nselves  to  be  among 
the  heroes  of  the  hour,"  asserted  the  Comptroller.  "  With  the 
aid  of  officials  in  the  financial  world,  they  have  added  greatly 
in  helping  the 'accumulation  of  those  billions  of  dollars  of  capital 
invested  in  Liberty  Bonds  —  the  indispensable  prerequisites  in 
this  world-wide  struggle  for  all  that  we  have  and  hold  dear. 

"  Moreover,  savings  bank  depositors  give  the  surest  and  most 
concrete  evidence  of  the  industrial  virtues.     They  are  frugal, 
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prudent  and  temperate  and  are  acquiring  that  power  which  haa 
created  and  now  upholds  all  civilization.  Besides  winning  a 
Bhare  in  that  power,  they  are  fortifying  themselves  against  bad 
luck  and  disaster  and  are  developing  their  own  characters  by 
self-denial. 

"Nowhere  else  will  we  find  such  guarantees  of  sound  judg- 
ment, sober  reason  and  moderate  temper  as  are  offered  by  the  fact 
of  savings.  There  is  no  other  guarantee  of  good  citizenship  which 
is  BO  simple  and  positive,  and  at  the  same  time  so  far-reaching 
as  the  posBessioii  of  such  savings." 

Canal  Bubeau 

Approximately  $3,000,000  was  paid  by  New  York  State  last 
month  as  its  share  of  the  interest  on  the  State's  canal  funded 
debt  at  present  a^r^ating  over  $148,000,000,  State  Comp- 
troller Travis  announced.  This  money,  the  Comptroller  explained, 
represents  the  interest  for  the  last  six  montiis  accruing  July  first 
upon  these  obligations.  They  were  incurred  1^  Ae  vote  of  the 
people  during  the  last  quarter  of  a  century. 

For  almost  a  century,  the  Bank  of  Manhattan  of  New  York 
city  has  acted  as  the  State's  chief  fiscal  agent  for  transactions  of 
this  character,  and  twice  a  year  representatives  of  the  State 
Comptroller's  office  visit  the  bank  for  the  purpose  of  checking  off 
the  State's  interest  obligations  upon  the  various  bond  issues. 
These  securities  are  of  a  registered  or  coupon  form,  as  the  pur- 
chaser selects.  In  the  event  they  are  r^stered,  they  are  con- 
vertible into  coupon  form,  but  not  vice  versa. 

The  interest  payable  on  these  securities  varies,  of  course, 
according  to  the  amount  and  rate.  For  example:  holders  of  bonds 
of  the  denomination  of  $1,000,  will  receive  $21.25  semi-annually 
with  interest  at  4^4  per  cent;  $20  at  i  per  cent  and  $15  at  3  per 
cent.  The  law  requires  that  coupons  must  be  presented,  checked 
and  physically  destroyed  in  the  presence  of  the  Comptroller's 
representatives  before  the  interrat  accruals  are  paid  by  the  State. 
Because  of  the  amount  and  number  of  these  coupons  which  are 
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payable  twice  each  year,  it  is  necessary  for  the  State  Comptroller's 
office  to  arrange  for  their  payment  at  least  fifteen  days  in  advance. 
Perhaps  the  most  significant  part  of  this  work,  as  far  as  the 
State  is  eoQcerned,  is  the  method  which  it  has  adopted  of  financ- 
ing in  this  way  its  share  of  these  important  enterprises.  Before 
the  bond  method  of  payment,  similar  improvements  were  paid 
for  directly  out  of  the  treasury,  but  this  bond  issue  schone  has 
proven  to  be  a  device  whereby  the  State  has  been  enaUed  to 
spread  over  a  series  of  years  the  ,paymentB  for  improvem^tts 
which  will  be  enjoyed  by  coming  generations,  and  it  is  only 
just  that  they  should  be  asked  to  share  the  bnrdeti  of  this  expose. 

Finance  Eubeau 

Despite  war  emergency  appropriations  of  nearly  $5,000,000 
and  an  increased  average  cost  of  nearly  100  per  cent  due  to  extra- 
ordinary conditions,  the  State's  budget  for  the  fiscal  year  which 
began  July  first,  has  been  increased  less  than  $2,000,000  — 
exactly  $1,782,437.10,  or  2^4  per  cent  more  thaii  for  the  past 
year  —  State  Comptroller  Eugene  M.  Travis  has  announced. 
Considering  the  unusual  conditions  which  have  been  created  by 
the  great  world-wide  conflict,  affecting  as  it  does  not  only  individ- 
uals but  every  line  of  buaineas  activity,  the  Comptroller  believes 
that  this  situation  is  remarkable. 

"  That  the  State's  budget-makers  were  able  to  keep  the  appro- 
priations to  within  two  per  cent  of  the  previous  year  and  at  the 
same  time  reduce  the  direct  State  tax  from  1.08  mills  to  1.06 
mills — a  reduction  of  2-100th8  of  a  mill  —  is  extraordinary," 
he  declared.  "  To  obtain  these  results,  however,  it  was  necessary 
to  scrutinize  very  carefully  all  requests  for  appropriations  and 
eliminate  all  non-essentials.  That  this  has  been  done  is  shown 
by  the  spl«idid  results  that  have  been  accomplished  without 
aflfecting  in  any  degree  the  efficiency  and  scope  of  the  State's 
activities." 

The  Comptroller's  plan  for  financing  the  budget  expenditures 
places  the  probable  resources  to  meet  the  budget  appropriations 
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at  $82,797,258.77,  as  follows:  The  available  cash  balance  in  the 
treaaury  at  the  beginning  of  the  year  July  1,  19J8,  was  estimated 
at  $11,084,423.20  with  probable  revwiiies  for  the  year  $58,440,- 
706.57  and  a  direct  State  tax  of  1.06  mills  for  contributicmfl  to  the 
sinking  funds  and  for  the  general  purposes  amounting  to  $13,- 
-'72,069. 

The  appropriations  classified  according  to  the  general  functions 
of  State  government,  are  as  follows : 

Executive  —  'Executive  Department  and  Mansion — $119,- 
849.21  or  $17,352.00  less  than  the  last  year.  AdminidrtUioe  — 
Secretary  of  State,  Comptroller,  Treasurer,  Attorney-General, 
CiTil  Service  Board  and  State  Printer,  $2,267,710.12,  an  increase 
of  $397,891.38.  Legislative  —  U,fi58,Z87 .Z7 ,  or  $1,070,746.69 
less  than  the  last  year.  (The  increase  noted  above  is  due  to  the 
printing  of  departmental  reports  and  bulletins  which  were  for- 
merly classified  as  legislative  printing.)  Judicial — the  Courts, 
etc— $2,762,984.16,  a  decrease  of  $606,954,90,  due  to  a  redue- 
tiem  of  the  judgments  of  the  Court  of  Claims.  Regulative  — 
Excise,  Health,  Industrial,  Public  Service,  Tax,  and  other  depart- 
ments and  commissions  of  a  similar  character,  whose  functions 
are  to  r^ulate,  including  the  new  departments  of  Narcotic  Drugs 
and  New  York  and  New  Jers^  Port  and  Harbor  Commission, 
$5,111,740.44,  an  increase  of  $279,987.23.  Educational— the 
support  of  conamon  schools,  normal  schools,  colleges  and  depart- 
ments, $10,804,598.60,  an  increase  of  $782,966.88.  Agricul- 
tural —  the  Agriculture  Division,  agricultural  schools  and  col- 
leges, the  State  Fair,  Department  of  Farms  and  Iilarkets,  $4,20+,- 
491.10,  or  $1,201,271.85  more  than  the  previous  year.  DefcTtr 
sive — the  State's  military  and  naval  establishments,  $3,845,- 
498.83,  or  $5,317,019.89  less  than  the  appropriations  of  last  year 
—  the  extraordinary  appropriations  of  the  previous  year  being 
necessary  to  arm  and  equip  the  State's  troops  for  war.  Penal  — 
ior  the  care  and  supervision  of  the  offenders  against  the  laws  of 
the  State  — $2,997,886.35,  an  increase  of  $599,925.64,  due  prin- 
cipally to  the  increased  cost  of  maintenance  of  the  institutions. 
Cyraiire  —  the  hospitals  for  the  care  and  supervision  of  the  State's 
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insane,  $13,702,393.77,  an  increase  of  $3,2U,707.89,  caused 
principal!;  by  increased  cost  of  maintenance  and  necessary  repairs 
and  buildinga.  Charitable  —  the  care  and  supervision  of  the 
dependents  of  the  State,  $5,292,725.15,  an  increase  of  $826,- 
712.49.  Protective — the  conservation  of  the  State's  natural 
resources,  the  protection  of  State  property,  monuments,  parks, 
reBervationa  and  patriotic  edifices,  $2,791,784.50,  or  $326,155.71 
leas  than  the  current  year.  Conatrw:tive  —  the  maintenance  of 
State  highways,  roads,  riverfl.  and  bridges,  $7,635,863.08,  being 
$97,856.71  lees  than  the  previous  year.  This  includes  $1,000,- 
000  required  to  repair  roads  damaged  by, military  traffic  during 
the  last  winter  and  to  make  them  available  for  future  similar 
nsa  Qeneral — the  payment  of  taxes  due  to  counties  by  the 
State,  the  Insurance  and  Banking  Departments,  and  additional 
compensation  of  10  per  coit  to  State  employees,  and  miscellane- 
ous items,  $2,155,314.94,  an  increase  of  $968,871.99  due  entirely 
to  increase  of  10  per  cent  in  compensation  to  State  employees  on 
account  of  the  war.  Canal  —  maintenance,  repairs  and  advances 
to  the  Canal  Fund  for  the  completion  of  the  canals  and  terminals, 
$2,843,903.58,  or  $74,501.90  more  than  the  current  year,  of 
which  $635,000  represents  advances  for  construction  account. 
State  debt  sevice  appropriation  for  the  redemption  of  the  bonded 
debt  amounts  to  $13,330,145.11,  which  is  an  increase  of  $161,- 
685.95. 

ElQHWAT    BUBEAU 

Distribution  of  $2,041,916.37  as  the  State's  annual  contri- 
bution for  the  maintenance  and  repair  of  town  highways  was 
made  this  month  when  State  Comptroller  Travis  will  mail  to  the 
several  county  treasurers  checks  varying  in  amounts  from  $11,000 
to  $112,000.  Under  the  law,  the  State  Comptroller  apportions 
these  sums  upon  the  basis  of  the  assessed  valuation  per  mile  of  the 
highways  in  each  town.  If  this  valuation  is  less  than  $5,000, 
dollar  for  dollar  is  paid. 

Otherwise  the  amount  is  graduated  down  to  a  50  per  c«it 
basis  where  the  valuation  of  the  town  is  assessed  at  $13,000  or 
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more  per  mila  Statements  containing  the  apportionment  to  the 
several  towng  were  immediately  sent  to  the  county  treasurers 
upon  the  Comptroller  being  notified  as  to  the  filing  of  the  required 

surety  bonds  by  the  supervisors.  The  amounts  af^rtioned 
among  the  several  counties  were  as  follows : 

County  Amount 

Albany  $26,439  39 

Allegany 43,865  00 

Broome 31,644  77 

Cattaraugus 40,605  80 

Oayuga  34,467  88 

Chautauqua    44,462  69 

Cheimmg 18,710  91 

Chenango  38,605  40 

Clinton  26,947  06 

Columbia   29,713  76 

Cortland  20,274  00 

Delaware   48,010  90 

Dutchess 43,658  88 

Erie    60,502  48 

EsBBX    28,952   89 

Franklin    31,834  32 

Pulton    14,280  33 

Genesee    24,702  78 

Greene 24,445  42 

HamUton   11,560  27 

Herkimer   -. 27,846  76 

Jefferson    47,541  11 

Lewis 35,063  97 

Livingston    31,576  90 

Madison    32,741  70 

Monroe   .* 56,846  30 

Montgomeiy 17,690  00 

Nassau    112,646  52 

Niagara   26,034  98 

Oneida    51,561  03 
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Countj  Amount 

Onondaga  $43,618  88 

Ontario  34,114  66 

Orange  44,661  18 

Oileanj 118,862  67 

Oswego  40,906  87 

Otsego    38,988  04 

Putnam    16,099  60 

Bensselaer 2i;324  76 

BocUand    21,369  66 

St.  Lawrence   73,6SO  08 

Saratoga  29,107  65 

Schoiectady  10,965  00 

Sehoharie  24,297  95 

Sdmyler 16,400  00 

Seneca 16,811  62 

Steuben    70,055  00 

Suffott    109,699  44 

Sullivan    45,460  00 

Tioga    23,631  81 

Tompkins  25,030  00 

Ulster   39,325  00 

Warren    .'. 20,160  00 

Washington 31,709  26 

Wayne    35,706  36 

Westcliester ' 64,896  79 

Wjoming   25,275  00 

Yates  15,930  00 


»2,041,916  37 
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In  the  Matter  of  tbe  Oenesai.  Soopb  op  thb  Official  Ddtibs 
or  THE  State  Couftbollbk 

(Dated  Septonber  1,  1918) 

Sonrcn  of  the  State's  income  other  than  t«zatioa. 

Authority  of  the  State  Comptroller  uid  duties  devolving  upon  him  — 
among  the  most  important  sources  of  Income  apaxt  from  taxation  are 
gifts  from  individuaU,  grants  from  the  Federal  government  and  proceed! 
from  the  sale  of  public  lande  —  income  from  special  and  trust  fands 
managed  b;  the  State  and  invested  bj  the  Comptroller  —  outline  of  the 
eeparate  trust  funds. 

Tea  VIS,  Comptroller. —  The  greatest  practical  problem  which 
arises  in  connection  with  the  management  of  the  State's  finances 
has  to  do  with  the  raising  of  the  neceaaary  revenuft,  and  in  review- 
ing the  varions  methods,  it  ia  interesting  to  note  that  a  consider- 
able amount  ia  derived  from  sources  other  than  ta^tation.  To 
explain,  the  State  Comptroller's  office  is  custodian  of  certain 
invested  funds  which  form  a  permanent  source  of  revennei  These 
include  gifts  from  individuals,  grants  from  the  Federal  govem- 
mrait  and  the  proceeds  from  the  sale  of  public  lands  — :  all  netting 
the  State  nearly  $3,000,000  atmnally. 

Tbe  largest  part  of  the  State's  general  revenue,  of  course,  is 
derived  from  taxes,  and  tbe  duty  of  collecting  approximately 
$75,000,000  each  year  rests  largely  with  tbe  State  Comptroller. 
There  remains,  however,' a  means  besides  taxation,  which  may 
bo  termed  the  "  other  State  income,"  that  is,  tbe  interest  derived 
from  certain  special  and  trust  funds  managed  by  the  State  and 
invested  by  the  Comptroller.  These  form  estahli^ed  permanent 
sources  of  revenue  without  at  any  time  requiring  any  additional 
taxes  from  the  people.  The  different  funds  are  kept  separate  and 
distinct  from  each  other,  and  accounts  are  maintained  showing 
the  money  received  and  paid  out  by  each.  Last  year  this  total 
aggregated  nearly  $5,000,000. 

To  understand  just  how  these  funds  originated,  however,  and 
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what  (bey  represent,  ia  to  know  a  very  important  part  of  the 
State's  financial  businesa.  To  illuBtrate:  Each  one  of  these 
fuiida  forms  a  certain  portion  of  mone^  set  apart  for  particular 
purposes.  The  "General  Fund"  is  for  the  expenses  of  the 
State;  the  "Canal  Fund"  is  managed  by  a  separate  bureau  in 
the  State  Comptroller's  office  for  canal  construction  and  main- 
tenance. There  exist,  also,  educational  trust  funds  (the  interest 
of  which  is  used  for  the  benefit  of  the  schools  and  academies) 
such  as  the  "  Common  School  Fund,"  the  "  United  States  Deposit 
Fund  "  and  the  "  Literature  Fund  "  for  libraries  and  academies. 

The  practice  of  establishing  separate  funds  for  special  pur- 
poses was  adopted  over  a  century  ago.  The  first,  the  "General 
Fund,"  originally  consisted  of  the  proceeds  derived  from  the  sale 
of  land,  cash  and  securities  acquired  from  the  State  debt,  Federal 
Funding  Act  and  ordinary  revenues.  After  1835  this  fund 
ceased  to  exist  as  a  separate  fund,  and  since  that  time  the  term 
has  been  used  tp  designate  the  receipts  applicable  to  the  payment 
of  current  expenses. 

The  "  Common  School  Fund  "  was  established  to  insure  educa- 
tion to  indigent  children,  although  now  when  education  is  com- 
pulsory, this  fund  is  no  longer  a  charity,  but  a  necessity.  The 
origin  of  the  fund  was  in  500,000  acres  of  land,  the  proceeds 
from  which  was  increased  by  contribution  to  enlarge  the  fund 
to  $1,000,000  by  1820,  and  $4,000,000  before  1890,  when  the 
revenue  was  turned  into  the  "  General  Fund  "  and  in  this  way 
used  for  schools. 

Thp  "  Literature  Fund  "  came  from  the  sale  of  land  reserved 
in  every  township  for  "gospels  and  for  schools"  and  for  the 
promotion  of  education.  Additions  were  made  from  lottery 
grants  and  canal  stock.  Payments  of  the  interest  were  divided 
among  the  several  academies  for  educating  teachers  and  the 
purchase  of  books.  Since  1906,  the  net  income  from  this  fund 
has  been  transferred  to  the  general  fund  although  reserved  for 
educational  purposes. 

The  "United  States  Deposit  P^ind"  came  from  the  surplus 
revenues  distributed  among  the  several  States.     Considerable 
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scandal  has  been  attached  to  the  early  miBmanagement  of  this 
trust.  The  net  revenue  is  now  transferred  directly  to  the  general 
fund  to  be  used  for  educational  purposes,  excepting  $25,000  which 
goes  to  the  "  Common  School  Tund."  The  value  of  the  revenue 
from  this  filnd  amounted  to  $178>338.79. 

The  "  College  Land  Scrip  Fund  "  was  created  out  of  United 
States  land  grants.  New  York's  share  amounted  to  990,000 
acres  and  from  the  gross  receipts  was  originated  the  "  CJomell 
Endowment  Fund  "  which  was  transferred  to  Cornell  University 
under  the  laws  of  1880.  The  "  Scrip  Fund  "  increased  by  gifts 
from  Ezra  Cornell  amounted  to  $688,575  in  1895.  Since  then 
the  proceeds  have  been  transferred  to  the  (general  Fund,  5  per 
cent  interest  being  paid  to  Cornell  University.  The  last  two 
edncational  funds  belonging  to  this  group  are  the  '*Free  School 
Fund "  discontinued  in  1902,  and  the  "  Elmira  Female  Collie 
Educational  Fund  "  of  $50,000,  kept  separate  until  1884,  when 
it  was  transferred  to  the  college. 

In  addition  to  these  funds,  there  existed  at  different  times 
about  twenty  "  trust  funds  "  representing  investments  from  which 
the  State  derived  additional  incoma  There  was  the  "  Mariners' 
Fund"  from  a  tax  formerly  imposed  upon  all  persons  entering 
the  Port  of  New  York,  for  the  benefit  of  the  alien  poor;  the 
"Military  Record  Fund,"  originally  subscribed  for  the  erection 
of  a  Hall  of  Records;  the  "Soldiers'  Allotment  Fund"  and  the 
"  Trust  Fund "  for  the  payment  of  bounties,  the  last  two  dis- 
appearing from  the  State  records  about  ten  years  after  the  war. 
For  a  number  of  years  the  State  acted  as  custodian  of  three  New 
York  city  funds,  the  "  Metropolitan  Police  Fund,"  the  "  Board 
of  Health  Fund  "  and  the  "  Fir©  Department  Fund,"  as  well  as 
the  "  Women's  Monument  Fund,"  which  was  transferred  to  the 
Soldiers'  Home  at  Bath  in  1898. 

There  still  remain  some  four  or  more  important  funds  which 
net  the  Stat©  thousands  of  dollars  annually.  The  "Public 
Administrators  Fund,"  formed  from  rents  from  eedieated  estates, 
amounted  in  1918  to  $304,065.73.  The  "Twenty  Year  Court 
and  Trust  Funds  "  netted  the  State  Treasury  last  year  $67,555.23 
and  to  date  amounts  to  $574,471.      The  State  Comptroller  is 
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custodian  of  the  "State  Hospital  Retiremwit  Fand,"  deducted 
from  the  monthly  salaries  of  all  hospital  employees.  At  present 
this  money  aggregates  over  $200,000. 

In  order  to  cancel  large  single  forms  of  indebtedness,  it  is  cna- 
tomarj,  and  in  most  cases  obligatory,  to  provide  a  sinking  fund 
to  be  set  apart  for  the  express  purpose  of  paying  the  interest  and 
reducing  the  principal  of  the  debt  The  State  Constitution  for- 
bids the  use  of  this  fund  for  any  other  purpose  and  in  this  way 
prevents  the  possible  embarrassm^it  of  a  standing  debt.  One 
of  the  first  sinking  funds,  the  "  Bounty  Debt  Sinking  Fund,"  was 
raised  by  an  annual  tax  following  the  Civil  War,  and  closed  in 
1884.  When  cancelled,  a  remainder  of  $229,113  was  left,  which 
was  transferred  to  the  "General  Fund  Debt  Sinking  Fund."  This 
latter  was  necessary  to  repay  temporary  loans  appropriated  to 
meet  current  expenses,  but  a  constitutional  prohibition  followed 
preventing  any  such  repetition. 

The  "  Saratoga  Springs  State  Reservation  Ftmd "  arose  from 
serial  bond  issues  of  $1,284,235,  the  last  bond  issne  maturing 
in  1925.  The  "Palisades  Interstate  Park  Sinking  Fund"  was 
created  in  1910  and  increased  in  1917  to  care  for  the  $5,000,000 
4  per  cent  bonds  due  in  1961  and  1967.  The  annual  contribu- 
tion last  year  amounted  to  $276,531.18.  There  are  at  present 
six  highway  debt  sinking  funds,  representing  $80,000,000  worth 
of  bonds  for  which  there  exists  a  sinking  fund  aggr^ating 
July  thirty-first  $18,285,126.77.  There  remains  $20,000,000 
more  of  these  bonds  to  he  issued. 

The  twelve  canal  sinking  funds,  representing  $148,000,660 
worth  of  bonds,  now  amount  to  $36,885,507. '?9.  Out  of  the 
total  amount  of  all  State  bonds  sold  for  improvement  of  canals, 
highways  and  the  acquisition  of  forest  preserve,  there  remain 
$31,800,000  bonds  yet  to  be  issued,  consisting  of  $20,000,000 
for  highways,  $5,000,000  for  forest  preserve  and  $6,800,000  for 
Barge  canal  terminals.  There  exist  two  funds  maintained  by  the 
State  Comptroller's  office  apart  from  the  other  treasury  funds. 
The  first,  known  as  the  "William  Vorce  Fund,"  was  created 
under  the  provisions  of  the  William  Vorce  will  and  the  Laws  of 
1902,  requiring  that  it  be  kept  separate.      The  net  income  is 
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paid  to  the  ComnuBsioDer  of  Education,  who  expends  the  same 
for  the  benefit  of  education  in  Chautauqua  county.  The  other 
and  last  fund,  the  "Canefieraga  Creek  Fund,"  waa  established 
by  the  Laws  of  1909  and  is  made  up  of  funded  debt  end  mis- 
cellaneous receipts. 

FlRANOB    BuBEAn 

That  the  war  has  so  far  cost  New  York  State  approximately 
$30,000,000  increase  without  resorting  to  the  issuance  of  any 
special  war  bonds,  a«  has  been  customary  in  al!  previous  conflicts, 
is  disclosed  in  State  Comptroller  Travis'  summary  of  the  State 
finances.  The  Comptroller's  statement  for  the  last  fiscal  year 
ending  June  thirtieth  also  rerealg  an  increase  of  $14,441,520.46 
in  receipts  over  1916,  with  a  corresponding  net  gain  of 
$2,642,508.16  above  all  expenditures.  It  is  also  gratifying  to 
learn  that  a  cash  balance  exists  of  $9,890,616.48,  as  against 
$7;248,108.32  for  last  year. 

In  comparing  the  total  expenditures  which  show  an  increase 
of  $12,511,825.50  over  the  previous  year,  the  Comptroller's  report 
calls  attention  to  the  appropriations  made  for  military  purposes, 
including  the  $4,000,000  additional  required  to  take  care  of  the 
State  employees  who  have  entered  the  military  service.  He  also 
points  out  an  increase  of  $1,000,000  required  for  the  new  10  per 
cent  salary  allowance  for  civil  service  employees,  and  a  special 
maintenance  appropriation  of  $2,143,294,45  to  equip  the  new 
Barge  canal  for  Federal  service.  In  addition  to  these  the  Comp- 
troller shows  how  the  increased  cost  of  all  commodities  used  by 
State  institutions  and  departments  and  an  increase  of  $3,500,000 
for  educational  and  $3,200,000  for  intensive  agricultural  pur- 
poses has  been  made. 

"  The  unusual  conditions  occasioned  by  the  present  world-wide 
conflict,"  the  report  reads,  "have  been  met  by  the  present  admin- 
istration in  a  fearless  manner  and  the  people  of  the  State  may 
well  be  proud  of  the  results  that  have  been  achieved  in  placing 
at  the  disposal  of  the  Federal  government  the  moat  complete  and 
efficiently  organized  military  units  the  country  has  yet  produced. 
To  equip  and  maintain  the  State's  contribution  to  the  cAuse  of 
war  has  cost  millions  of  dollars,  but  no  patriotic  citizen  of  the 
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great  Empire  State  will  for  a  moment  queation  the  right  and 
justice  of  these  expenditures." 

MoBTGAOx  Tax  BnBBAir 
Mortgage  tax  recelptg  for  the  last  fiscal  year  ending  Tune 
thirtieth  aggregated  $836,806.94,  a  total  of  $217,847.94  being 
collected  since  April,  State  ComptroUer  Travis  has  announced. 
This  money  represents  half  the  amount  collected  under  a  law 
which  imposes  a  recording  tax  of  fifty  cents  on  every  $100  worth 
of  real  estate  mortgaged.  The  coun^  clerk  collects  and  pays 
over  the  mon^  monthly  to  the  county  treasurer  who  remits  quai^ 
tetly  60  per  centum  to  the  State  after  deducting  the  expense  of 
collection.  The  amounts  paid  over  as  the  State's  share  by  the 
various  counties  are  as  follows: 

County  Aiii<mit 

Albany $14,921  50 

Allegany 2,267  91 

Broome 9,777  63 

Cattaraugus 4,390  60 

Cayuga 5,625  14 

Chautauqua 6,594  63 

Chemung 4,321  43 

Chenango 2,202  63 

Clinton £,810  88 

Columbia 1,287  14 

Cortland 1,577  60 

Delaware 2,360  40 

Dutchess 4,331  14 

Erie 84,564  55 

Essex 2,617  It 

FranUin 4,108  92 

Fulton 1,727  36 

Genesee 3,303  74 

Greene 848  04 

Hamilton 856  28 

Herkimer 5,487  44 

Jefferaon 4,782  40 

Lewis 1,230  23 
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Coaatj  Amount 

Livingston »2,<>70  21 

Mldison 1,648  90 

Monroe 28,680  79 

Montgomeiy 1,553  04 

Nassau 27,242  03 

New  York  city  429,995  31 

Niagara 18,484  17 

Oneida 15,069  93 

Onondaga 22,096  54 

Ontario 4,535  87 

Orange 9,146  77 

Orleans 2,166  60 

Oswego 3,610  93 

Otsego 3,771  98 

Putnam  .  .  688  76 

Rensselaer 3,698  07 

Rockland 2,954  51 

St.  Lawrence  4,071  15 

Saratoga 4,229  38 

Schenectady 7,554  04 

Schokarie 2,310  34 

Sehnylei 612  83 


Steuben 3,470  00 

SuBolk 9,300  06 

SnlliTan 2,686  85 

Tioga 1,048  91 

Tompkins 1,668  66 

Ulster 8,412  59 

Warren 1,735  23 

Washington 3,446  05 

Wayne 6,408  89 

Westchester 31,073  .09 

Wyoming 1,819  06 

Tstoe 926  83 

Total $836,306  94 
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Corpobatioh  Bdseau 

Approximately  1,100  delinquent  corporations,  wbicb  to  date 
have  failed  to  pay  to  the  State  a  tax  of  3  per  cent  based  on  tlie 
net  income  from  their  earnings  last  year,  are  facing  court  pro- 
ceedings. State  Comptroller  Travis  has  announced.  According 
to  the  office  records,  about  this  number  of  manufacturing  and 
mercantile  corporations  doing  all  or  part  of  their  business  in  the 
State  hare,  since  f  ebruaiy  first,  been  rendering  themaelTes  liable 
to  penalties  when  they  became  subject  to  a  fine  of  10  per  cent 
in  addition  to  the  amount  of  the  tax,  with  1  per  cent  added  after 
each  month's  delay. 

In  some  instances  these  business,  concerns  have  raised  questioitB 
of  law  in  their  answers,  but  there  are  still  a  number  who  bo  far 
have  failed  to  acknowledge  the  repeated  demands  made  upon 
them.  Under  the  old  Corporation  Tax  Law  this  class  of  corpora- 
tions was  exempt  from  any  State  tax  and  the  majority  of  them 
escaped  the  assessment  locally  through  a  scheme  whereby  they 
filed  their  certificates  of  incorporation  in  the  smallA  rural  sections 
of  the  State,  although  still  conducting  their  buginees  in  New 
York  city  and  in  the  largw  c^Lters  of  population.  In  this  way 
the  local  assessors  were  unable  to  discover  the  existence  of  these 
corporations  because  their  principal  place  of  business  was  usually 
located  elsewhere. 

The  new  statute  was  enacted  last  year  and  during  the  last 
session  of  the  Legislature  four  important  amendments  were  added. 
Under  the  present  act  two-thirds  of  the  tax  of  8  per  cent  imposed 
on  the  net  earnings  of  all  manufacturing  and  mercantile  corpora- 
tions goes  to  the  State,  and  the  remaining  third  is  distributed  to 
the  localities — counties,  cities,  towns  and  villages.  If  the  busi- 
ness returns  no  income,  a  minimum  tax  of  $10  is  levied.  The 
apportionment  of  this  tax  among  these  places  is  made  in  accord- 
ance with  the  amount  of  tangible  personal  property  in  the  locality. 
To  date  approximately  $15,000,000  has  been  collected,  but  it 
is  expected  that  at  least  $20,000,000  will  have  been  received 
before  the  end  of  the  year. 
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Id  the  Hatter  of  the  Gsnbrai.  Soofe  of  the  Offioiai.  Duties  of 
THB  State  Cohftbolueb 

(D»t«d  November   1,   1918) 
JTmciuit  iacitaie  In  the  coat  of  c&rryliit  on  the  State  lOTeismeiit. 

The  amount  neceHur;  for  the  retirement  of  bonds  and  to  pa;  interest 
on  them  —  administnitioii  of  &t«it«  inatitutionB  for  the  InsMie  and  for 
criminali  —  highway  ezpendituree  and  cost  of  the  maintenance  of  the 
National  Guard  —  conserration  of  the  foreeL,  fiah  and  game  derelop- 
ment  —  sources  from  which  the  funds  for  meeting  these  expenditure* 
come — rerenue  derived  from  the  canal  bureau  and  the  financial  bureau. 

Tkavi8,  Comptroller. —  The  important  facts  regarding  the 
internal  affairs  of  State  these  days  are  unknown  to  many  New 
Yorkers  becanse  we  are  so  busy  earning  a  living  and  devoting  our 
attention  to  the  prosecution  of  the  war.  Nevertheless,  the  vastness 
'  of  the  work  of  State  government  and  the  volume  and  variety  of  it« 
activities  are  matters  of  vital  concern  to  every  inhahitant  of  this 
State,  whose  motto  "  Excelsior  *'  is  exeipplified  in  every  [Aiase  of 
its  being. 

It  takes  a  lot  of  money  to  run  State  government  —  over  $81,- 
000,000  this  year  —  and  it  will  take  more  as  time  goes  on.  The 
party  out  of  power  will  always  tell  us  that  the  party  in  power 
is  responsible  for  this  increase  j  that  it  expends  more  than  is 
necessary  and  that  too  much  is  wasted.  But  the  charge  is  always 
of  a  partisan  nature,  ever  revived  during  electicm  times  and  after- 
wards imimediately  subsides. 

One  of  the  heaviest  requirements  is  for  debt  service  that  is, 
the  amoimt  annually  needed  to  provide  for  the  retirwnent  of 
bonds  and  pay  the  interest  on  them.  By  direction  of  a  majority 
of  our  voters  we  built  the  new  Barge  canal  —  the  lai^eat  single 
public  enterprise  —  at  a  cost  of  over  $150,000,000,  and  daring 
the  last  few  years  over  $100,000,000  highway  bonds  and  $25,- 
000,000  forest  preserve  bonds  have  been  issued. 

By  vote  of  the  people,  the  State  ran  in  debt  for  these  projects 
and  it  costs  about  $14,000,000  annually  to  provide  for  the  pay- 
ment of  these  undertakings.  The  State  is  the  real  protector  of 
our  educational  system,  and  while  taxes  are  paid  locally  for  such 
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purposes,  the  State  also  makes  contribution  —  $12,000,000  out 
of  the  $96,000,000  appropriated — and  it  Buperviaes  the  whole 
Epstein,  maintaining  ten  normal  ecbools  for  the  training  of 
teachers. 

The  Commonwealth  manages  also  about  fourteen  hospitals  for 
the  insane  and  they  contain  about  40,000  patients  at  an  annual 
cost  of  approximately  $14,000,000.  Moreover,  the  State  conducts 
something  like  twenty  charitable  inatitutions  for  the  care  of 
children  who  are  feeble-minded,  blind,  crippled  or  in  need  of 
moral  training,  and  for  the  care  of  tubercular  persons,  old  soldiers 
and  their  widows.  The  aggregate  population  of  these  institutions 
is  about  10,000  and  the  cost  of  maintaining  than  is  about  $6,500,- 
OOO  annually. 

The  six  prisons  .of  the  State  contain  about  5,000  inmates  and 
the  cost  of  conducting  these  inetitations  is  approximately  $3,000,- 
000  each  year.  For  the  promotion  of  agriculture  in  all  its  forms, 
including  the  scientific  training  of  young  men  at  agricultural 
colleges,  stamping  out  all  aorta  of  insect  peats,  diseases  among 
cattle,  etc.,  the  State  annually  spends  about  $5,000,000. 

As  above  indicated,  tbe  State  goes  into  debt  for  the  building 
of  highways,  but  annually  pays  its  proportionate  ahare  by  con- 
tributing to  sinking  funds  which  are  reserves  made  for  the  specific 
purpose  of  paying  off  the  interest  and  reducing  the  amount  of  the 
principal  In  addition  to  the  cost  of  construction  about  $4,000,- 
000  is  required  annually  for  maintenance  and  repair,  or  ^n  average 
of  about  $655  per  year  to  maintain  one  mile  of  road. 

In  ordinary  times  the  National  Guard  costs  about  $1,000,000 
B  year,  but  during  the  last  three  years,  approximately  $18,000,000 
was  made  available.  The  rest  of  the  money  that  goes  to  make 
up  the  milliona  appropriated  for  State  government  is  expended 
in  such  a  variety  of  ways  that  it  would  become  monotonouB  to 
attranpt  figures.  They  include,  however,  general  administration, 
supervision  of  banking,  labor,  insurance  and  other  activities 
essraitial  to  the  welfare  of  tbe  citizens. 

There  la  one  phase  of  governmental  activity  that  is  especially 
interesting  at  this  time,  the  conservation  of  the  forest  and  tbe 


DigilizeflbyGoOgle 


State  Dspabtmbht  Rbpokts 


[Vol.  17}  Comptroller 


developmeut  of  the  £sb  and  game;  The  State  owns  about  1,700,- 
000  acres  of  foreet  land  and  it  tates  a  small  anny  of  men  to  patrol 
these  and  to  enforce  the  game  law.  And  yet  the  entire  payroll 
amounting  to  $225,000  annually  is  paid  out  entirely  from  bunt- 
ing licenae  receipts. 

So  much  in  a  general  way  aa  to  bow  much  money  it  takes  to  mn 
each  of  the  important  branches  of  the  State  government  Even 
more  intansting  is  the  manner  in  ^ich  the  money  is  raised  to 
meet  these  requirements.  Few  people  remember  that  for  years — 
evCT  since  1904 — the  State  bas  been  run  almost  entirely  with- 
out direct  tazaticn,  that  is,  without  a  tax  on  assessed  valuation 
of  real  estate  in  the  manner  that  city  and  county  taxes  are  paid. 
Since  the  annual  payments  created  by  the  canal,  forest  preserve 
and  highway  debts  have  increased  bo  lai^y  for  interest  and 
retirement  of  the  bonds  issued  for  these  enterprises,  it  has  become 
necessary  to  resort  again  this  year  to  a  direct  tax. 

Sut  even  now  only  about  15  per  cent  of  the  total  amount 
raised  is  realized  in  this  way.  How,  then,  does  the  State  get  its 
money  i  Well,  it  comee  from  all  manner  of  special  taxation  which 
the  ordinary  man  never  feels.  The  largest  source  of  income  is 
from  corporations,  which  in  recent  years  has  netted  about  $14,- 
000,000  annually,  but  which  this  year  eo  far  has  aggregated 
$27,000,000. 

The  tax  on  inheritances  yields  about  $14,000,000,  and  experts 
declare  it  to  be  the  most  scientific  ever  devised.  I>uring  the  last 
three  years  approximately  $13,000,000  was  secured  from  the 
estates  of  four  multimillionaiies.  One  of  the  most  productive  and 
least  costly  of  the  so-called  "  indirect "  sources  of  revenue  has 
to  do  with  the  tax  on  stock  transfers,  which  rinoe  its  enactment 
in  1905  has  produced  over  $60,000,000. 

The  tax  on  the  liquor  business  now  nets  about  $12,000,000 
annually  and  although  the  number  of  licenses  issned  has  been 
reduced  from  25,000  to  20,000  this  year,  the  revenue  from  this 
source  will  not  be  reduced  because  of  the  so-called  "  volume " 
tax,  that  is  the  tax  imposed  upon  the  "onsumption  of  liquor  over 
and  above  a  specific  amount,  when  an  sdditional  revenue  of  from 
2  to  5  per  cent  is  collected.     There  are  two  forms  of  State  taxes 
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which  are  in  the  natare  of  exemptitm  taxes,  that  is,  by  pay- 
ing a  certain  amount  of  tax  to  the  State  it  ie  possible  to  avoid 
the  payment  of  a  larger  tax  at  home.  As  a  matter  of  fact,  how- 
ever, the  net  result  is  that  the  State  gets  about  $2,600,000  income 
in  this  way  which  never  woold  be  paid  as  taxes  anywhere  else. 
These  two  unn&ual  forms  of  taxation  are  the  mortgage  recording 
and  the  inveetment  taxes  which  last  year  netted  the  State  about 
$3,000,000. 

The  State's  share  of  the  tax  on  motor  vehicles  last  year  aggre- 
gated $2,400,000.  This  amount  represents  half  the  sum  collected, 
the  remaining  portion  going  to  the  communities.  So  far  thia  year 
over  $2,000,000  has  been  collected,  and  under  the  law  all  the 
money  is  set  aside  for  highway  maintenance,  either  by  the  State 
directly  or  by  the  various  countiefl. 

Another  source  of  considerable  income  is  the  oi^nization  tax 
on  corporations,  which  so  far  this  year  has  netted  over  $1,100,000. 
Moneys  of  the  State  deposited  with  the  banks  earn  an  interest  of 
about  $500,000  annually.  The  State  makes  examinations  of 
banks  and  insurance  companies  for  the  protection  of  depositors  and 
policy-holders,  and  such  institutions  must  reimburse  the  State  for 
the  expense,  which  last  year  totaled  about  $1,500,000. 

Whenever  they  are  able  to  do  so,  relatives  of  persons  confined 
in  State  institutions  must  pay  the  State  something  for  their  care, 
and  this  yields  about  $750,000  annually.  Last  year  automobile 
owners  paid  to  the  State  $40,000  for  violations  of  the  motor 
vdicle  law.  In  addition  to  the  revenues  enumerated,  there  is 
supplemented  an  income  from  various  other  fines,  fees  and  earn- 
ings, and  so  far  this  year  approximately  $6,000,000  has  been 
received  fnxn  such  miscellaneous  receipts. 

Katurally  it  takes  a  considerable  force  of  employees  to  carry 
on  this  vast  amormt  of  work.  The  State  has  21,000  employees 
and  the  annual  payroll  amounts  to  approximately  $18,000,000. 
Most  of  these  are  under  civil  service  protection  and  constitute 
a  permanent  machine  for  carrying  on  the  State's  business.  Their 
names  seldom  get  into  print  but  they  are  the  really  vital  element 
in  the  conduct  of  affairs,  and  some  of  them  have  been  so  employed 
for  years. 
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In  the  above  paragraphs,  some  of  the  most  important  things 
aboat  this  great  Empire  State  have  been  described  at  length. 
During  the  last  few  years,  however,  le^slation  has  been  enacted 
which  has  revolutionized  the  oondact  of  State  govemmenL  One 
of  the  most  important  constructive  legislative  measures  ever  intro- 
duced has  to  do  with  the  installation  by  the  State  Comptroller 
>f  a  systematic  plan  of  central  pordtaaing  of  department  supplies, 
enabling  the  State  to  save  millions  of  dollars  annually. 

Another  example  of  administrative  cfEciency  is  shown  through 
the  effective  oi^anization  known  as  the  State  Troopers,  and  so 
far  this  institution  has  firmly  established  itself  as  an  important 
factor  in  the  police  protective  service  of  the  Stata  So  much  for 
some  activities  of  importance  about  this  great  Commonwealth, 
but  the  real  glory  of  the  present  hour  is  its  loyalty  that  has  never 
failed  when  the  Nation  has  met  a  crisis.  In  the  present  world- 
wide conflict  500,000  men  and  $18,000,000  have  been  contributed. 

Canal  Bubxad 

The  canal  revenues  derived  from  tolls  up  to  1882  when  discon- 
tinued, netted  the  State  nearly  $100,000,000  profit  above  all 
expenditures.  Comptroller  Travis  announced  recently.  This 
statement,  made  upon  examination  of  the  Canal  Bureau  records 
in  his  department,  is  significant,  in  view  of  the  govemmenfB 
proposal  to  restore  toll  charges  as  it  discloses  an  earning  of 
$135,418,324,  or  a  net  profit  of  $87,019,038.11  over  all  operat- 
ing charges,  collected  between  1825  and  1882. 

"The  movement  abolishing  tolls,"  explained  the  Comptroller, 
"  started  when  foreign  markets  determined  the  price  of  grain 
and  lower  transportation  charges  meant  a  benefit  to  the  commerce 
of  the  entire  world.  For  years  attempts  had  been  made  to  secure 
free  tolls,  the  conviction  prevailing  that  the  State's  prosperity 
was  due  to  the  canals  rather  than  the  revalue  they  produced." 

"  The  controlling  factor,  however,  was  that  low  railroad  rates 
made  the  canal  operations  anprofitabte  iespite  the  fact  that  the 
canal  rate  was  the  lowest  on  record.  The  climax  was  reached 
when  the  aggr^ate  revenue  returns  fell  20  per  cent  below  actual 
maintenance  cost,  and  had  this  continued,  the  canals  would  have 
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had  to  cease  operation  for  want  of  authority  to  provide  funds  for 
maintenance." 

"  The  lemed;  suggested  waa  (1)  to  relieve  revenues  from  con- 
triljuting  to  payment  of  debt,  or  (2)  to  abolish  tolls  and  pay  for 
maintenance  by  taxes.  The  latter  method  was  adopted  by  a  con- 
stitational  amendment  and  from  that  time  the  canals  have  been  a 
Bource  of  expenditure  rather  than  revenna" 

FlSAITClAI.    BCBBAC 

Opposition  to  the  proposed  Federal  tax  upon  State  and  munic- 
ipal bonds  was  expressed  by  State  Comptroller  Travis  in  a 
statem^it  in  which  he  points  out  that  such  a  levy  would  be  in 
direct  violation  of  the  contract  by  which  these  purchasers  were 
guaranteed  tax  exemption  of  all  kinds.  In  the  event  that  this 
levy  is  required  for  the  period  of  the  war,  however,  Mr.  Travis 
brieves  it  would  be  the  plain  duty  of  the  State  and  munieipal 
governments  to  pay  tbts  on  outstanding  bonds  and  reimburse 
themselves  by  a  general  property  tax,  which  would  mean  that 
the  already  overburdened  real  property  of  the  State,  now  paying 
96  per  cent  of  the  taxes,  would  have  to  bear  this  additional  burden. 

The  Comptroller  said  in  part :  "  The  proposal  to  impose  a 
Federal  income  tax  upon  State  and  municipal  bonds  bo  vitally 
and  detrimentally  afiFects  the  finances  of  political  subdivisions 
over  which  the  Comptroller  is  required  by  law  to  exercise  super- 
vision that  I  feel  warranted  in  expressing  opposition  to  the  pro- 
posal. While  the  conditions  of  the  present  time  are  different 
than  any  one  could  have  foreseen  some  years  ago  and  the  success- 
ful prosecution  of  the  war  requires  taxation  in  forms  none  of 
us  dreamed  of  (but  which  we  concur  in  for  obvious  reasons  of 
patriotism),  the  proposed  tax  on  income  from  public  bonds  places 
State,  county,  city,  town,  village  and  school  district  governments 
in  a  most  embarrassing  position  and,  if  imposed,  may  seriously 
affect  their  credit  for  years  to  come.  No  motive  except  that  of 
sound  public  policy  could  impel  me  to  enter  a  protest  against  nny 
means  the  Federal  government  may  see  fit  to  employ  to  provide 
the  sinews  of  war ;  but  in  this  instance  the  revenue  which  would 
be  obtained  could  not  compensate  for  the  loss  of  financial  prestige 
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whicli  the  varioiia  govemiuents  I  have  mentioned  would  suffer. 
In  a  verj  large  degree  the  honor  of  the  States  is  iuTolved,  for  ther 
gave  their  word  that  all  these  bonds  would  be  free  of  tax." 

"In  Kew  Yoi^  State  alone  there  are  outstanding  hundreds  of 
millions  of  bonds  of  this  character.  The  State  itself  has  out 
approximately  $250,000,000  and  to  this  must  be  added  the 
enormous  indebtedness  of  New  York  city  and  of  the  other  cities 
and  subdivisions,  all  of  which  have  issued  their  bonds  since  1909 
with  a  clause  covenanting  that  they  shall  be  exempt  from  taxation. 
This  covenant  was  made  ia  good  faith.  The  Legislature  author- 
ized it  for  the  purpose  of  creating  a  better  market  for  public 
bonds  and  keeping  down  the  interest  rate.  It  was  not  assumed 
that  the  Federal  government  would  interfere  with  this  agreement, 
because  its  historic  policy  has  been  not  to  interfere  with  the  taxing 
powers  of  the  States,  and  indeed,  the  interpretation  which  the 
highest  courts  in  the  land  had  put  upon  the  Constitution  was  that 
the  Federal  government  could  not  interfere.  Good  lawyers  now 
contend  that  to  tux  the  income  upon  these  bonds  will  be  an  uncon- 
stitutional provision  and  cannot  be  enforced,  but  I  am  not  a 
lawyer  and  will  not  discuss  that  phase  of  the  question,  confiding 
mjyself  to  its  moral  and  business  side." 

"  The  greater  part  of  these  public  securities  are  held  in  a 
fiduciary  capacity  by  trust  and  insurance  companies,  savings 
banks  and  estates  for  the  benefit  of  widows,  orphans  and  other 
dependents.  The  income  upon  funds  of  this  character  is  founded 
upon  investments  yielding  a  rate  of  return  based  upon  the  pur- 
chase price.  If  the  proposed  tax  were  deducted  from  such 
incomes,  it  would  cause  hardship  to  those  who,  through  lack  of 
earning  capacity  could  not  overcome  the  loss  of  income  which 
this  tax  would  entail.  In  the  case  of  savings  banks  and  trust 
companies  whose  securities  have  been  already  considerably  depre- 
ciated by  war-time  conditions,  it  would  cause  still  further  depres- 
sion in  values.  But  the  worst  effect  would  be  upon  the  State 
itself.  For  all  time  to  come  it  would  be  under  the  stigma  of 
not  being  able  to  protect  its  written  promise.  The  war  and  its 
finiincial  difficulties  will  pass  and  some  day  normal  conditions 
will  return  but  never  again  could  New  York  or  any  State  expect 
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the  investor  to  accept  its  guaiantee  of  tax  exemption,  because 
a  higher  power  could  set  aside  the  guarantee.  The  only  way 
in  which  the  State  and  the  municipality  can  keep  this  promise, 
if  the  tax  is  imposed,  is  to  reimburse  the  bondholders  out  of  the 
public  treasury  for  any  tax  that  may  be  imposed  upon  these  pub- 
lic securities.  No  matter  how  extraordinary  such  a  step  would  be 
from  a  business  standpoint,  no  one  can  question  its  moral  sound* 
ness." 

"  Perhaps  some  one  will  say :  '  Conceding  that  it  is  improper 
to  impose  this  tax  cm  outstanding  public  bonds,  why  should  future 
issues  be  tax  exempt  V  I  believe  there  is  an  adequate  answer  to 
this.  Eemember,  I  am  speaking  in  all  this  argument  from  the 
standpoint  of  the  public  as  represented  1^  its  government,  and 
not  from  the  standpoint  of  the  investor  or  holder  of  the  bonds. 
In  the  first  instance,  it  is  the  good  repute  of  the  State  that  would 
suffer;  in  the  second  instance,  the  sufferer  would  be  the  public 
pocketbooL  If  Congress  decides  to  impose  this  tax,  the  effect 
will  be  to  raise  the  interest  rate  on  future  issues.  That  is,  the 
public  would  be  required  to  pay  more  for  the  money  it  borrows 
from  investors.  These  bonds  usually  run  a  long  time  before 
maturing.  In  the  meantime,  the  necessity  for  the  Federal  tax 
may  disappear,  whereupon  the  investors'  income  from  these 
public  bonds  will  increase  and  the  securities  grow  in  value.  That 
will  be  putting  publio  money  in  the  investors'  pockets.  It  cannot 
be  saccessfully  argued  that  such  a  result  would  affect  the  investors' 
loss  upon  their  earlier  purchases,  because  the  issues  of  the  future 
would  probably  be  in  different  hands  than  those  now  outstanding." 

"  There  is  further  argument  that  may  be  brought  in  here  and 
it  is  that  if  Congress  has  the  right  to  tax  future  issues  of  bonds, 
then  it  has  the  ri^t  to  tax  past  issues,  and  in  the  near  future,- 
Congress  could  take  advantage  of  this  privilege.  On  the  whole, 
the  proposition  threatens  so  mudi  of  l^al  and  other  compli- 
cations apart  from  its  embarrafisment  to  the  governments  which 
issued  the  bonds,  that  the  Federal  authorities  ought  to  obtain 
from  some  other  source  the  little  revenue  which  these  bonds 
would  yield  and  assist  in  protecting  the  good  name  of  the  States 
and  their  various  subdivisions." 
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WaTEB  CofBSES  OF  THE  StAIB 
(Dated  September  6,   1018} 

InctMM  In  the  production  of  food  fiilieB  Unelr  dapendent  upon  tlte  elisdwitlon 
of  poQution  iu  tbe  water  coaiaea  of  the  State. 

The  upbuilding  of  &ih  culture  and  of  the  heslth  of  tlie  public  bears  » 
close  relSition  to  the  clearing  up  and  freeing  from  pollution  of  the 
vater  courses  throughout  the  State.  A  conference  in  line  with  efforte 
in  thia  direction  haa  just  been  held  b;  repreeentatirea  of  the  State  Board 
of  Health,  the  United  States  Food  Administration,  biologiatE  and  flah 
culturista  and  representativea  of  industries  and  public  organicationa  from 
ever;  part  of  the  State.  Such  conference  baa  resulted  in  allowing  tbe 
Conservation  Commiasion  tc  map  out  a  plan  to  immediately  abate  many 
of  tlie  sevcreet  caaee  of  pollution  and  bring  about  the  gradual  and  pro- 
gressive cleaning  up,  through  a  period  of  years,  of  tbe  State  water  coursea. 

By  the  Coumissioh. —  Cleaning  up  the  water  eourees  in  New 
York  State  in  the  interest  of  fiah  life  and  public  health  is  to 
be  started  immediately  by  the  Conservation  Oomtntssion,  in 
accordance  with  a  definite  program  agreed  upon  at  a  confer- 
ence in  the  office  of  the  Commission,  attended  by  representa- 
tives of  the  State  Board  of  Health,  the  United  States  Food 
Administration,  biologists  and  fish  culturists  and  representatives 
of  industries  and  public  organizations  from  all  parts  of  the  State. 

The  conference,  which  was  called  by  Conservation  Commi*- 
eioner  George  D.  Pratt,  followed  a  preliminary  survey,  carried 
on  throughout  the  last  two  months,  of  the  extent  and  evils  of 
pollution  in  New  York  State,  and  a  careful  study  of  steps  that 
must  be  taken  to  abate  it,  with  due  regard  for  the  State's  highly 
organized  industrial  fabric  This  survey  and  study,  which  has 
been  made  by  Prof.  Henry  Baldwin  Ward,  of  the  University  of 
Illinois,  a  biologist  of  international  reputation,  and  an  expert 
of  long  standing  on  pollution  subjects,  formed  the  basis  of  dis- 


DigilizeflbyGoOgle 


DiMiNiaiiiNG  Pollution  in  Wateecoubses  657 

State  Ccnservation  CommiBsion  fVol.  17] 

cussion  at  the  conference,  and  brought  about  tbe  complete  agree- 
ment of  those  present. 

The  relation  of  pollution  to  the  war  and  food  supply  was 
emphasized  by  Mr.  W.  S.  Downs,  Assistant  to  the  Chief  of  the 
Division  of  Fisheries  of  the  United  States  Food  Administration, 
who  stated  that  among  all  of  the  suggestions  received  by  the  Food 
Administration  for  the  increase  of  food  fishes  over  the  entire 
country,  and  particularly  in  the  States  bordering  on  the  Atlantic 
and  Pacific  seaboards,  more  than  60  per  cent  gave  the  elimination 
of  pollution  as  the  most  important  factor  in  the  problem.  Mr. 
Downs  stated  that  the  support  of  the  Food  Administration  would 
be  squarely  behind  the  program  of  the  Conservation  Commission  to 
clean  up  the  State's  water  courses.  He  re-enforced  his  statements 
with  definite  instances  drawn  from  his  long  experience  in  the 
commercial  fisheries  of  the  Hudson  river,  and  the  Long  Island 
coast,  to  show  that  pollution  has  exercised  a  direct  and  powerful 
influence  in  gradual  elimination  of  fish  from  these  waters,  and 
has  now  reached  the  point  where,  in  many  places,  it  threatens 
their  practical  extinction. 

That  pollution  has  been  rapidly  on  the  increase  in  New  York 
State,  and  that  the  time  has  now  come  when  the  tide  should  be 
set  definitely  in  the  other  direction  was  agreed  by  all  present. 

The  program  agreed  upon  by  the  conference  requires  few 
changes  in  the  present  law.  Appropriations  will  be  necessary, 
however,  for  the  employment  of  an  expert  biologist  and  chemist, 
for  educational  work  among  industries  affected,  and  for  general 
administration  of  laws  already  on  the  books.  The  program  fur- 
ther provides  for  the  establishment  in  the  Conservation  Commis- 
sion of  an  effective  clearing  house  regarding  all  pollution  matters, 
and  for  developing  co-operation  among  the  industries  concerned, 
BO  that  reclamation  and  disposal  processes  worked  out  by  indus- 
trial chemists  and  engineers  may  become  generally  known.  It 
was  the  belief  of  the  industries  represented  at  the  conference  that 
a  spirit  of  co-operation  will  be  manifested  by  manufacturers,  and 
that  in  the  majority  of  cases  it  will  not  be  necessary  to  apply  the 
rigorous  procedure  now  provided  for  the  enforcement  of  the  law. 
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It  was  au^ested  by  O.  E.  Merrell,  vice-president  of  the  Merrell- 
Soule  Company,  who  operate  large  canning  factories,  and  by  Dr. 
Charles  E.  Cummings,  chemist  of  the  Eaetem  Tanners  Glue 
Company,  and  indorsed  by  the  conference,  that  from  time  to  time 
special  conferences  of  individual  industries  be  held  for  the  devel- 
opment of  co-operation  in  cleaning  up  pollution  industry  by 
industry. 

The  great  problem  of  the  pollution  of  the  lower  Hudson  river, 
particularly  by  wastes  from  New  York  city,  was  presented  by 
CoL  John  Y.  Culyer,  of  the  pollution  and  sewerage  cMnmittee  of 
the  Merchants'  Association  of  New  York  City,  who  bron^t  ont 
the  fact  that  thie  problem  is  receiving  constant  attention  by  that 
organization,  and  by  sanitary  engineers,  who  are  making  its  boIq- 
tion  one  of  their  chief  endeavors. 

The  conference  was  adjourned  with  a  statement  by  Comnu»- 
sioner  Pratt  that  the  investigations  of  the  last  two  months,  and 
the  present  conf^^nce,  have  made  it  possible  for  the  State  to 
abandon  its  quiescent  policy  regarding  this  growing  evil,  and  have 
resulted  in  the  mapping  ont  of  a  plan  under  which  it  will  be 
possible  to  immediately  abate  many  of  the  severest  cases  and  bring 
about  the  gradual  and  progressive  cleaning  np,  through  a  period 
of  years,  of  the  water  courses  of  the  State. 


In  the  Matter  of  the  OtrvBR  op  Land  fob  an  Abict  Hospitai. 
npoN  THE  State  Kesgbvation  at  Sabatooa  Sfbihos  Made 
by  the  Commission  to  the  National  Covemment 

(Dated  October  1,  1018) 

Sick  and  wounded  uldien  —  vae  and  benefit  of  tbs  State  waten  at  Satatoga 
Sprints  ofieied  to  National  Oovenunent. 

The  Stat«  Conservation  CommiBoioii  haa  tmdered  to  tlie  National  Gor- 
emment  free  of  charge  lands  eufficient  for  an  arm;  boapital  upon  the 
State  Reserration  at  Saratoga  Springs,  together  with  the  right  to  nee 
the  carbonated  and  medicinal  waters  of  the  springs  upon  the  reservation 
for  bathing  purposes,  the  medicinal  waters  that  have  to  be  bottled  for 
drinking  to  be  lupplied  at  actnal  coat  to  the  State. 
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Bt  thb  CoHuiBsion. —  Laud  for  an  army  hospital  upon  the 
State  BeservatiiHi  at  Saratoga  Springs,  and  the  use  of  the  cai^ 
bouated  and  medicinal  waters  of  the  reservation  for  bathing  pur- 
poses, have  been  ofFered  to  the  Katioual  GoTemnient  free  of  charge 
by  Couserratioa  Conunissioner  George  D.  Pratt.  Medicinal 
waters  that  have  to  be  bottled  for  drinking  will  be  supplied  at 
actual  cost 

Conunenting  on  the  offer,  Commia&ioner  Pratt  said  that  bis 
purpose  was  to  make  the  tonic  and  healing  resources  of  the  State 
Reservation  as  helpful  to  sick  and  wounded  soldiers,  many  of 
whom  will  be  New  York  boys,  as  are  those  of  the  great  Spas  of 
Europe  to  tbe  armies  over  there. 

The  oflfer  is  oMitained  in  a  letter  to  Surgeon-General  W.  C. 
Gorgaa,  and  states  that  "  the  purpose  of  the  State  of  New  York 
in  acquiring  the  property  constituting  the  State  Beservation 
at  Saratoga  Springs  was  to  save  the  medicinal  resources  of  the 
springs  for  the  general  public  It  is  felt  by  the  Conservation 
Conunission  that  no  better  use  of  these  resourcee  can  be  made 
at  the  present  time  than  to  place  tbem  at  the  disposal  of  the 
National  Qovenunent,  and  this  offer  is  accordingly  made' in  the 
full  spirit  of  the  Conservation  Law  which  established  the 
Reservation." 

Conunissioner  Pratt's  letter  contains  five  c(mcrete  offers,  the 
first  of  which  is  sixty  acres  of  land  for  army  hospital  purposes 
during  the  period  of  the  war,  and  for  a  necessary  period  there- 
after, without  charge.  This  land  is  situated  in  a  most  advan- 
tageous position  for  the  purpose  and  adjoins  eighty-four  acres  of 
privately  owned  land  which  the  Conunission  believes  can  be 
secured  if  necessary. 

The  CommiBsion  offers  further  to  deliver  to  the  plumbing 
system  of  an  army  hospital  water  for  carbonated  mineral  baths 
up  to  a  maximum  oi  130,000  gallons  per  day,  free  of  cost  to  the 
govemmmt  This  mineralized  and  carbonated  water  can  be 
delivered  into  the  tubs  with  a  super^saturation  of  carbon  dioxide 
gas  greater  than  that  available  at  any  other  health  resort  in  the 
world. 
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The  third  point  ia  tbe  Commiseion's  offer  is  to  Bupply  tfae 
army  hospital  with  the  bottled  medicinal  waters  of  the  State 
ReEerration  for  drinkiog  purposes  at  actual  cost.  These  waters 
include  cathartics,  diuretics,  chalybeates,  aud  alkaline  digestants, 
all  of  which  are  effective  in  treating  many  fonns  of  incapacity 
caused  by  the  war. 

The  Commission  offers  further,  in  the  event  of  a  hospital  being 
established  in  any  of  the  large  existing  Saratoga  hotels,  to 
deliver  water  for  bathing  purposes  to  the  plumbing  system  of 
such  hospitals  without  charge  and  to  supply  bottled  waters  at  cost 

The  CommisBion  also  offers,  if  it  is  desired  to  treat  a  limited 
number  of  cases  for  a  short  tim^  in  order  to  ascertain  the  special 
adaptability  of  the  Saratoga  waters  to  the  treatment  of  certain 
classes  of  wounded  and  incapacitated  soldiers,  to  place  the  facilities 
of  one  of  the  State  bath  houses  at  the  disposal  of  the  government 
without  charge  and  to  supply  bottled  waters  at  cost. 

Commissioner  Pratt  states  in  his  letter  that  a  long  dinical 
experience  has  proved  the  Saratoga  waters  valuable  in  a  wide 
range  of  diseases.  Because  of  the  tonic  effect  of  the  mineral  water 
baths  in  post-operative  cases,  he  believes  that  they  will  be 
of  marked  assistance  in  the  recovery  of  certain  classes  of  wounded 
cases.  He  also  believes  that  the  treatments  for  nervous  diseases, 
which  have  long  been  given  with  marked  success,  will  be  effective 
in  many  shell-shock  cases. 

The  subject  has  already  been  informally  discussed  by  the 
Commission  with  army  medical  officers,  and  it  is  believed  lliat  if 
the  offer  of  the  Conservation  Commissioner  is  accepted,  it  will 
mean  the  establishment  upon  the  State  Reservation  of  an  army 
hospital  capable  of  treating  10,000  selected  cases  at  one  tima 
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In  the  Matter  of  the  Inoeeased  Peoductiow  op  Firbwood 
to  Meet  the  Coal  Shortage  of  the  Coming  Winteor 

(Dftted  October  1,  1918) 

Meeting  tbe  coal  ifaortafe  by  meana  cf  Incteaaed  production  of  wood. 

Varioiu  State  DepartmentB,  Farm  Bureau  men,  ForeBters  and  Qrange 
repreaentatfToa,  through  tho  CoDserration  CommiBBion,  have  formulated 
plana  for  intcreoting  the  owuera  oif  woodlanda  throughout  the  State 
iu  tlie  increaaed  production  of  wood,  in  order  to  release  for  the  making 
of  nnmitions  the  largeat  poaeible  quantitj  of  coaL  Th»  methode  of 
co-operation  now  in  uae  outlined. 

Br  THE  CoMuissioiT. —  Increased  production  of  wood  to  meet 
the  coal  ahortage  of  next  winter  will  be  started  immediately 
throughout  the  State,  in  accordance  with  plans  formulated  at  a 
meeting  of  State  Departments,  Farm  Bureau  men,  Foresters  and 
Orange  representatives,  just  held  at  the  office  of  the  Conservation 
Commission.  The  work  is  a  continuation  of  that  begun  by  a  com- 
mittee appointed  by  Governor  Whitman  last  winter  at  the  first 
indication  of  the  fuel  crisis. 

At  the  conference  just  held,  it  was  the  decision  of  the  commit- 
tee, who  are  in  touch  with  the  national  fuel  situation,  that  the 
warning  issued  by  the  committee  last  spring,  that  Buppliea  of 
coal  for  the  coming  winter  will  be  entirely  inadequate,  must  be 
farther  driven  home  to  those  in  position  to  obtain  or  supply  wood, 
before  the  snows  of  mid-winter  make  it  too  late.  The  need  for 
coal  to  make  munitions  makes  it  of  the  utmost  importance  that 
every  possible  cord  of  wood  be  cut  and  used  this  winter. 

The  plans  of  the  committee  provide  for  cooperation  with 
county  fuel  administrators,  granges  and  farm  bureaus  in  stimu- 
lating wood  production.  They  include  also  the  organization  of 
wood  exchanges  and  municipal  wood  yards  in  places  where  th^ 
can  do  effective  work.  Exchanges  and  wood  yards  have  already 
been  established  in  several  commimitiee. 

The  plans  also  provide  for  an  intensive  campaign  of  education 
Staie  Dept.  (Reft. —  Vol.  17       Stt 
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in  the  rural  districts  and  small  towns,  hj  means  of  motion  picture 
films,  posters,  and  other  methods  of  publicity.  It  is  felt  hj  the 
committee  that  a  hope  that  coal  will  be  available  in  the  middle 
of  the  winter  is  unfounded,  and  is  leading  to  a  fatal  procrasti- 
nation on  the  part  of  possible  wood  cutters  and  users.  This 
procrastination,  the  committee  agreed,  will  result  in  severe 
privation  when  the  available  coal  is  exhausted,  because  of  the 
difficulty  of  cutting,  seasoning  and  delivering  wood  on  short  notice. 
The  committee  proposes  to  have  this  situation  dearly  understood 
in  every  part  of  the  State  so  that  all  persons  who  can  secure  wood 
and  do  not  do  so  will  be  themselves  responsible. 

Those  present  at  the  conference  included  Conservation  Com- 
missioner George  D.  Pratt,  Member  of  the  United  States  Fuel 
Administration;  W.  G.  Howard,  Director  of  the  Wood  Fuel 
Bureau  of  the  Conservation  Commission ;  Commissioner  of 
Agriculture  Charles  S.  Wilson ;  M.  C.  Burritt,  Director  of  State 
Farm  Bureaus;  Professor  Ralph  S.  Hosmer,  Director  of  the 
College  of  Forestry  at  Cornell  University;  Dean  F.  F.  Moon  of 
the  College  of  Forestry  at  Syracuse  University;  Professor  A.  B. 
Beeknagle,  Forester  and  Secretary  of  the  Empire  State  Forest 
Products  Association ;  Austin  F.  Hawes,  representing  the  United 
States  Forest  Service ;  Professor  Q.  H.  Collingwood  of  the  Colle^ 
of  Forestry  at  Cornell;  and  Mr.  G.  Y.  Lansing,  r^resenting 
County  Fuel  Administrators. 

In  line  with  the  established  policy  of  securing  the  increased 
output  of  wood  as  outlined  in  the  above  matter  the  Commission 
has  just  issued  a  poster  in  conjunction  with  the  United  States 
Fuel  Administration,  to  be  put  forth  throughout  the  country  dis- 
tricts and  small  towns  of  the  State  under  the  su^estion  "  Cnt 
Wood  —  Bum  Wood."  "  Every  stick  burned  saves  coal  to  send 
mnnitions  over  there  "  is  Ae  explanation  given  on  the  poster  for 
the  slogan. 

The  poster  is  in  the  form  of  companion  pictures,  one  lowing 
a  husky,  old  time  chopper  felling  a  tree,  while  his  compani(HL  cords 
up  the  wood,  and  the  other  depicting  a  kitchen,  wit^  the  honsewife, 
the  range  and  the  full  wood  box.     Behind  the  wood  box  is  a 
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soldier's  picture  with  a  eerrice  flag  draped  from  it.  Binding  the 
two  companion  pictures  together  is  a  long  decorative  panel  across 
the  bottom,  with  the  Statue  of  Liberty  mi  one  side  and  a  long 
line  of  steamships  with  smoke  pouring  from  their  funnels, 
ploughing  across  to  the  other  side,  where  belching  artillery  is 
massed  on  the  battle  field. 

Twenty-five  thousand  copies  of  the  poster  have  been  issued 
as  part  of  the  campaign  which  a  committee,  composed  of  the 
Conservation  Commission  and  representatives  of  the  Grange, 
Farm  Bureaus  and  Colleges  of  Forestry,  have  ccmduotcd  for 
nearly  a  year  in  cooperation  with  the  Kational  Administration. 
This  committee,  which  has  been  working  since  the  b^inning  of 
the  fuel  crisis  last  winter,  intends  to  bring  clearly  home  to  every- 
one in  unall  towns  and  rural  districts  the  argent  necessity  of 
providing  wood  before  the  coal  scarcity  of  the  coming  winter  is 
upon  them  and  the  deep  snow  makes  it  impossible  to  obtain  relief. 

The  poster  is  from  a  drawing  by  Belmore  Brown,  explorer  and 
artist,  and  now  a  captain  in  the  Spruce  Productioq  Divisiod  of 
the  Aviation  Service. 


In  the  Matter  of  Ebflaittimq  Biack  Walntit  Tbexs  Now 
Threatened  with  Extermination  as  a  Result  of  Their  Use  for 
War  Pnrposes 

(Dated  October  12,  1918) 

Tlie  "<»Hin  ruity  of  American  black  walntit  largely  dtu  to  tbe  activity  of 
Oerman  afenta  twenty  yean  ago  in  atripping  otu  black  walnut  belt. 

The  representatives  of  Oeimony  two  decades  ago  bought  up  and  trana- 
ported  to  GemiMij  for  militaJy  pUTpoMS  nnmberlegs  ehiplcads  of 
Americsn  wslnut,  with  the  result  of  abnost  stripping  this  country  of 
these  trees.  When  the  piesent  war  b^an  and  gon  stocks  and  air^dane 
propellers  were  needed  it  was  found  that  black  walnut  trees,  out  of 
which  these  wsj  materials  were  made,  were  verj  scare  and  efforts  are 
now  being  made  to  replace  by  planting  the  great  number  of  trees  stripped 
from  the  American  belt. 

By   the    Comuission. —  Replanting  of  black  walnut  trees, 
which  are  threatened  with  extermination,  as  a  result  of  their  use 
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for  war  purposes,  is  urged  by  Conservation  Cotniuiseioner  George 
D,  Pratt,  in  a  general  order  sent  out  to  all  game  protectors  and 
forest  rangers  in  the  State,  instructing  them  to  locate  such  black 
walnuts  as  still  remain  in  their  territory  and  to  gather  and  plant 
as  many  nuts  as  possible.  Commissioner  Pratt  is  working  in 
co-operation  with  James  E.  West,  ececntiTe  secretary  of  the  Boy 
Scouts  of  America,  William  T.  Homaday,  director  of  the  New 
York  Zoological  Park,  and  John  M.  Phillips,  Fish  and  Game 
Commissioner  of  Pennsylvania,  in  a  nation  wide  movement  for 
the  re-establisbment  of  this  valuable  tree. 

According  to  the  United  States  Forest  Service  the  Mortage  of 
black  walnut  trees  is  not  due  alone  to  the  demands  of  our  own 
army,  the  Germans  themselves  having  stripped  the  American 
Hack  walnut  belt  twenty  years  ago,  when  shipload  after  shipload 
of  walnut  lumber  collected  by  German  agents  were  transported 
to  Germany  for  military  purposes.  Their  for^andeduess  in 
acquiring  large  stocks  of  black  walnut  timber  this  way  undoubtedly 
means  that  they  are  now  using  American  black  walnut  against 
American  troops. 

When  the  plants  working  on  government  orders  found  that  the 
country  had  been  almost  clean-cut  of  its  black  walnut,  and  that 
there  were  no  large  known  tracts  of  it  left.  President  Wilson 
called  upon  the  Boy  Scouts  to  seek  out  individual  trees  for  use 
in  the  manufacture  of  airplane  propellers  and  gun  stocks.  The 
Forest  Service,  in  giving  the  total  of  the  figures  as  submitted  to 
the  Ordnance  Department,  says  that  the  Scouts  have  reported 
14,088,560  board  feet,  or  about  3,667  car  loads  of  blati  walnut 

Commissioner  Pratt,  who  is  himself  treasurer  of  the  Boy 
Scouts  of  America,  believes  that  the  tre^  should  be  replaced, 
not  only  by  the  Scouts,  but  also  by  everyone  who  may  have  oppoi^ 
tunity  to  secure  walnuts  for  planting  purposes, 

Wm,  T.  Homaday,  who  has  made  a  special  study  of  the  situa- 
tion, says  the  planting  of  the  trees,  which  should  be  done  in 
October  and  Kovember,  is  a  very  ea^  process.  The  nuts  should 
be  planted  in  good  soil  with  the  hulls  on  them,  lying  sidewise,  and 
the  depth  should  be  about  four  inches.     The  black  walnut  is  a 
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beautiful  tree  which  grows  rapidly,  and  produces  nuts  in  five 
years.  Future  governmenta  will  need  the  black  walnut  lumber 
for  airplane  propellers  and  gun  stocks,  because  it  does  not  warp 
and  does  not  splinter  when  hit  by  bullet  or  shrapnel.  Future 
furniture  makers  will  need  it  for  furniture  on  account  of  its 
rich  brown  color  and  easy  working  qualities,  and  the  value  of 
the  nuts  as  food  is  not  to  be  overlooked. 

Commissioner  Phillips  of  F^msylvania,  in  emphasizing  the 
genuine  patriotic  service  rendered  by  the  gathering  and  proper 
planting  of  walnuts,  writes:  "We  are  gladly  assisting  the 
French  to  rebuild  their  towns  and  plant  trees  to  replace  those 
destroyed  by  the  Hun,  and  I  think  we  should  do  a  little  work 
for  ouraelvee  along  the  same  lines,  as  the  Hun  is  directly 
responsible  for  the  threatened  disappearance  of  our  walnut  trees." 


In  the  Matter  of  Extending  tuk  Fokkst  Peesebvb  op  thb 
State  under  the  Bond  Issue  Approved  by  the  Voters  of  the 
State  for  Acquiring  Lands  for  State  Park  Purposes 
(Dated  October  SI,  1018) 


In  the  purchaae  ot  200,000  acres  of  land  now  being  negotiated  with 
'  the  owners  in  addition  to  the  presoit  State  parks  now  owned  by  the- 
State  the  people  of  the  State  have  a  magniflcent  extent  of  forests.  A  bond 
issue  of  87,600,000  voted  bj  the  people  for  the  acquisition  of  lands  in  the 
Adirondacks  and  Catakilli  for  State  park  purposes  resiilt«d  in  the  offer 
for  sale  b;  the  owners  of  460,731  acres.  After  deducting  the  tract«  which 
were  unBuitable  for  forest  purposes  the  acresge  examined  and  appraised 
by  the  Conunisakm  is  an  area  almost  one-fourth  the  size  of  the  entire 
forest  preeerre  owned  by  the  State  prior  to  the  bond  issue.  The  land 
accepted  under  the  said  bond  issue  up  to  this  time  is  166,398  acres,  ot 
which  136,308  acres  are  in  the  Adirondacka  and  21,000  in  the  Catskills. 
The  average  price  paid  waa  (6.79  per  acre  in  the  Adirondacks  and  C7.10 
in  the  Catskills,  the  whole  sum  expvided  amounting  to  over  S9OO,O0O. 
Advantages  to  the  State  of  securing  the  ownership  of  those  forest  lauds. 

By  the  CoMMissiotT. — ^A  forest  preserve  of  over  2,000,000 
acres  is  assured  to  the  people  of  the  State  of  New  York,  and  the 
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purchase  of  more  than  200,000  additional  acm  is  now  being 
n^otiated  with  the  owners,  according  to  a  snmmaiy  just  com- 
piled b;  Conservation  Gommissioneo'  Qeorge  D.  Pratt  The  stun- 
mary  represents  what  has  been  accomplished  by  the  Conaforation 
Commission  in  the  ei^teen  months  since  funds  became  available 
under  the  $7,500,000  bond  issue  which  the  voters  of  the  State 
approved  for  the  acquisition  of  lands  in  the  Adirondacks  and 
Catskills  for  State  part  purposes. 

The  figures  diow  that,  since  the  approval  of  the  bond  issue, 
460,731  acres  of  forest  land  have  bem  offered  for  sale  to  the 
State,  of  ^ich,  after  deducting  such  tracts  as  by  their  location 
were  manifestly  unenitable  for  forest  preserve  purposes,  411,650 
acres  have  already  been  examined  and  appraised  by  the  Com- 
mission's foresters.  This  is  an  aiea  almost  one^uarter  the  size 
of  the  entire  forest  preserve  ovmed  by  the  State  previous  to  the 
bond  issue,  which  has  been  gradually  accumulated  since  the  year 
1883. 

Absolutely  no  property  is  recommended  for  purchase  to  the 
Commissioners  of  the  Land  OflSce  until  it  has  been  completely 
examined  and  appraised  by  the  experts  of  the  Conservation  Com- 
mission. This  painstaking  method  of  careful  survey  and  valna- 
tion  assures  to  the  people  of  the  State  full  value  for  every  dollar 
expended. 

Of  the  411,650  acres  of  which  the  Conservation  Commission 
has  completed  its  inspection,  it  has  agreed  upon  a  price  for 
171,045  acres  and  recommended  their  purchase  to  the  Commis- 
sioners of  the  Land  Office.  This  board  baa  so  far  approved  the 
acquisition  of  156,398  acres  — 185,398  in  the  Adirondacks  and 
31,000  in  the  Catskills  —  and  passed  the  cases  on  to  the  office  of 
the  Attom^-General  for  the  necessary  examination  of  titles.  The 
lands  purchased  in  the  Adirondacks  average  $5.79  per  acre,  and 
those  in  the  Catskills  $7.10  per  acre.  Altogether  a  total  expendi- 
ture of  over  $900,000  is  involved. 

"  This  vast  area,"  says  Commissioner  Pratt,  "  comprises  some 
of  the  wildest  and  most  beautiful  r^ons  in  New  York  State  or 
indeed  in  the  whole  of  North  America.  High  mountain  peaks, 
lakes  of  exquisite  beauty  —  but  hitherto  inaccessible  to  the  public 
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throng  private  ownership  —  rudiing  streams  and  cascades, 
wliich  in  the  past  have  probably  not  been  seen  by  a  dozen  persons 
a  year,  aa  well  as  virgin  forests  of  both  hard  and  soft  wood,  are 
included  in  the  territory.  Apart  from  all  other  considerations, 
mach  of  this  land  shonld  become  the  property  of  the  people  for 
its  scenic  value  alone,  as  have  the  famous  national  parks  in  the 
west.  From  an  economic  standpoint  must  be  added  the  fact  that 
the  Adirondacka  and  the  CatskilU  provide  the  present  and  future 
water  supply  of  our. most  thickly,  populated  i^ons,  protect  the 
headwaters  of  the  State's  greatest  river  t^stems,  and  regulate 
their  flow  both  for  industry  and  navigation.  Indeed,  the  very 
climate  of  the  State  Itself,  and  the  rainfall  upon  which  agricul- 
ture is  dependmt,  are  largely  afEected  by  the  forest  growth  upon 
these  very  mountain  areas." 


Ahbrdment  to  the  Constitction  to  be  Voted  dpoit 
Elbctioh  Dat 

Petmittiiic  tlie  ImUding  of  a  Stata  road  aaoM  tha  FoiMt  pTwem  In  tin 
Adirondack!  —  r«awna  for  TOting  ttwoiahlj  upon  tha  ■mendment. 

[Dated  October  ZS,  IBIS) 

The  building  of  a  State  highway  through  one  of  the  mort 
beautiful  sections  of  the  Adirondack  mountains  will  be  made 
poesible  by  approval  of  "Amendment  Ko.  2,"  which  is  to  be 
submitted  to  the  voters  of  the  State  on  election  day,  having  been 
approved  1^  the  Lepslatnre  in  two  succeaaive  years. 

The  amendment  relates  to  article  1,  section  7,  of  the  State 
Constitution,  which  at  present  provides  that  "  the  lands  of  the 
State  now  owned  or  hereafter  acquired,  constituting  the  Forest 
PrcGCTve  as  now  fixed  by  law,  shall  be  forever  kept  as  wild 
forest  land.  The^y  shall  not  be  leased,  sold  or  exchanged  or 
taken  by  any  corporation,  puUic  or  private,  nor  shall  the  timber 
thereon  be  aold,  r^noved,  or  destroyed." 

As  construed  by  the  Attomey-Geoeoral  this  provision  {ffeventa 
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even  the  construction  bj  die  State  of  a  highway  across  its  own 
lands.  One  of  the  State  highways,  authorized  by  law  in  1909, 
is  known  as  route  26.  The  description  carries  this  route  from 
TTtica  north  to  Old  Forge,  east  to  Raqaett«  lake  and  Bine 
Mountain  lake,  north  to  Long  lake,  and  thoice  south  to  Chester- 
town,  Lake  Qeorge  and  Saratoga  Springs.  Macadam  State  roads 
have  already  been  c(HnpIeted  on  this  route  from  Utica  to  Old 
Forge  and  from  Long  lake  to  Saratoga  Springs.  The  short 
intervening  piece  between  Old  Forge  and  Long  lake  includes 
about  twen^-fivd  miles  where  there  is  now  a  dirt-  road  and 
twelve  mites  of  unopened  State  land.  The  twelve  miles  across 
State  land  can  never  be  built  unless  the  Constitution  is  amended. 

Conservatimi  Commissioner  George  D.  Pratt  is  strongly  in 
favor  of  the  proposed  amendment  as  providing  the  only  means 
of  access  into  the  heart  of  the  Adirondacka  from  the  west  and 
southwest  At  present  this  mountain  tract  of  wonderful  scenic 
beauty,  much  of  which  has  already  been  acquired  by  the  State 
as  a  park  for  the  benefit  of  all  the  people,  can  be  entered  only 
from  the  Albany  distriot  by  way  of  Lake  George  or  from  the 
northern  district  by  way  of  Plattsbnrgh  and  Malone. 

An  additional  advantage  of  die  completion  of  route  25  will 
be  in  providing  a  continuous  highway  by  whidi  travelers  may 
pass  through  the  Adirondacks  from  east  to  weet  instead  of  being 
compelled  to  retrace  their  steps  as  at  present 

Article  7,  section  7,  the  object  of  which  is  prevention  of  the 
forest  from  exploitation,  was  inserted  in  the  Constitution  prior 
to  the  movement  for  improved  roads  in  the  Stata  Commis- 
sioner Pratt  believes  that  it  was  never  intended  to  prevent  the 
State  from  constructing  a  needed  highway  across  its  own  land. 
He  therefore  urges  the  people  of  the  State  to  approve  the  amend- 
ment and  in  this  way  provide  additional  means  for  enjoying 
the  wonderful  natural  attractions  of  New  York's  Forest 
Preserve  which  the  people  have  themselves  acquired  and  paid 
for. 
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In  the  Matter  of  the  Claim  of  Feed  Schjiauss,  for  Compeneation 
linder  the  Workmen's  Compeneation  Law,  against  A.  Dotch 
&  Co.,  Emplcyer;  Tbavei.ebs'  Inslhance  Compaky,  Insurance 
Carrier 

Case  No.  B-2487 

(Decided  Mmj  20,  1018) 

Injariei  ■uttiinei  I17  Fred  Sdnnauss  while  employed  by  A.  Dutch  &  Com- 

Hm  clftimaat  herein  was  sent  on  a  busiueu  trip  by  bis  etnplojer  from 
Buffalo  to  Niagara  Falls,  and  while  returning  on  a  railroad  train  tliera 
was  a  colliGion  between  tbe  train  and  a  truclc  loaded  with  lumber.  In 
endeavoring  to  see  what  waa  the  matter  claimant  fell  and  broke  his  arm, 
from  which  accident  tltls  claim  'arises.  An  award  was  made  b;  tbe 
Depu^  Commissioner,  but  the  question  now  arisei  as  to  whether  the 
accident  arose  out  of  the  onployment.  Held,  that  an  injur;  "  arises  out 
of  the  emplojmoit  when  there  is  apparent  to  the  rational  mind  upon 
conaideration  of  oil  the  circumstances,  a  causal  connection  between  the 
conditions  under  which  the  work  is  required  to  be  performed  and  the 
resulting  injur;."    Award  sustained. 

An  award  wae  made  in  this  case  by  the  Deputy  CommissioQer 
who  heard  the  evidence.  There  is  no  dispute  on  the  facts  and 
the  case  comes  before  us  to  review  the  findings  of  the  deputy  on 
the  question  whether  the  accident  arose  out  of  the  employment 

Claimant  in  person. 

AmoB  H.  Stephens  (James  A.  Cksnetl,  of  counsel),  for  the 
employer  and  carrier. 

Satbb,  Commissioner. —  The  claimant  was  sent  on  the  business 
of  his  master  from  Buffalo  to  Niagara  Falls  and  while  returning 
on  a  railroad  train,  there  was  a  collision  between  the  train  and  a 
truck  loaded  with  lumber.     The  passengers  were  somewhat  diakcn 
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np  and  it  aeems  tliat  conBiderable  excitement  prevailed.  The 
claimant  went  to  tlie  platform  of  tlie  car  and  endeavored  to  see 
what  waa  the  matter.  In  so  doing  he  fell  and  broke  big  arm,  and 
from  that  occurrence  this  claim  arises. 

While  the  employee  was  on  the  train  on  his  way  home  he  was 
undoubtedly  in  the  course  of  his  employment.  While  traveling 
on  a  car  upon  the  master's  busineaa  any  accident  that  occurred 
to  the  employee  by  reason  of  the  risk  incidental  to  such  travel 
arises  out  of  aa  well  as  in  the  course  of  the  employment  (Redncr 
V.  Faber,  180  App.  Div.  127),  but  was  the  accidental  occurrence 
fairly  incidental  to  his  traveling  upon  a  train,  or  did  the  employee 
in  going  upon  the  platform  to  see  what  was  happening  take  him- 
self out  of  his  employmoit  t  I  think  he  did  not.  I  think  be  did 
the  thing  that  any  ordinary  and  reasonable  individual  would  have 
d<me  under  similar  circumstances. 

An  injury  "arises  'out  of  the  employment  when  there  is 
apparent'  to  the  rational  mind,  upon  conaideratiwi  of  all  the  cir- 
cumstances, a  causal  connection  betwe«i  the  conditions  under 
which  the  work  is  required  to  be  performed  and  the  resulting 
injuiy.  Under  this  test,  if  the  injury  can  be' seen  to  have  fol- 
lowed as  a  natural  incident  of  the  work,  and  to  have  been  contem- 
plated by  a  reasonable  person  familiar  with  the  whole  sitnation 
as  a  result  of  the  exposure  occasioned  by  the  nature  of  the  employ- 
ment, then  it  arises  'out  of  the  employment."  McNichol  v. 
Employers'  Liability  Assurance  Corporation,  215  Mass.  497,  cited 
with  approval  by  the  Appellate  Division  in  Newman  v.  Newman, 
169  App.  Div.  745. 

The  award  of  the  deputy  should  be  sustained. 

On  the  29th  day  of  May,  1918,  the  Commission  acted  on  the 
foregoing  matter  iu  accordance  with  the  forgoing  opinion. 
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In  the  Matter  of  the  Claim  of  Habbt  Abeial,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Gesasomia 
PAFBB  MiLM,  Inc.,  Employer;  Oosan  Aooideht  ako 
GuABAHTBE  OoBPOBATJOiT,  Insurance  Carrier 

Case  No.  22214 
(Decided  Mar  29,  1918] 

Injaiiee  aiutalaed  by  Hanr  AbiUl  while  emploTeA  by  Gmnonla  Paper  Hlllt 
Co,  Inc. 

Tlie  origiDal  award  in  thii  gam  wu  set  aside  b;  the  CkmmiaeioD  on 
the  etrength  of  a  decision  of  the  Court  o(  Appeals.  Ilie  caee  waa 
reheard  on  the  Tepresentation  of  the  attome;  for  the  claimant  that  the 
facta  if  pn^rly  underitood  made  such  deciaitm  inapplicable.  It  appears 
that  claimant,  who  had  been  working  for  a  number  of  home  and  had 
beccwe  ezhaofted,  waa  directed  to  ait  down  and  leit.  While  lo  resting 
he  fell  asleep  and  waa  atruck  bj  a  tram  car  which  jomped  the  platform 
on  which  it  ran,  a  couaiderable  diitanee  from  where  claimant  waa  lying. 
Beld,  that  claimant  waa  rightfully  on  hia  employer'a  plant  dnring  work- 
ing hours  and  that  the  car  would  leave  the  platform  on  which  it  waa 
uanally  puahed  was  one  of  tbt  riika  of  the  bniineaa.  The  prerione  action 
of  tlie  Ckoimission  should  be  rescinded,  the  prerioua  award  reinstated 
and  the  case  continued. 

An  award  was  made  in  this  case  by  Deputy  Commiaeioner 
Richards  which  the  Commission  set  aside  on  the  strength  of  the 
decision  of  the  Coiirt  of  Appeals  in  Gifford  v.  Patterson,  222 
K.  Y.  4. 

On  the  representation  of  the  attorney  for  claimant,  that  the 
facts  if  properly  nnderstood  m^de  the  Gifford  case  inapplicable, 
the  case  was  given  a  further  hearing,  additional  testimony  was 
taken  and  a  sketch  and  photographs  of  the  premises  were  intro- 
duced in  evidence.  The  former  decision  disallowing  the  claim 
was  made  on  the  theory  that  claimant  by  lying  down  and 
dosing  off  abandoned  his  employment,  as  the  court  held  in  the 
Gifford  case.  Whether  this  is  correct  or  not  is  the  only  question 
in  the  caea 

R.  S.  Johnson,  for  claimant. 

T.  H.  Preston,  for  insurance  carrier. 
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Lydh,  CommiBsioner. —  I  must  confess  to  have  miaunderatood 
the  situation  when  I  recommended  the  disallowance  of  the  claim 
on  the  ground  of  the  6i£ford  decision.  It  appeared  at  that  time, 
that  claimant  was  injured  by  a  tram  car  running  off  ita  track 
and  striking  him  while  lying  down  to  rest  It  now  appears  that 
the  80H3alIed  tram  car  did  not  run  on  a  track  at  all,  but  ran  on 
an  elevated  platform  on  idiich  it  was  pushed  \fy  band  and  that 
it  jumped  the  platform  and  stmck  claimant,  who  was  lying  at 
a  considerable  distance  from  the  place  where  the  car  should 
have  run. 

In  this  case  the  claimant  had  worked  long  hours  and  having 
become  exhausted  was  told  by  his  superintendent,  "Tou  are  near 
all  in.  Sit  down  here  and  rest  yourself."  While  so  resting  on 
a  pile  of  paper  at  a  considerable  distance  from  the  elevated  place 
where  the  car  ran,  he  was  struck  by  the  car  which  had  jumped 
the  platform  on  which  it  ran.  This  is  manifestly  a  different 
thing  from  dropping  down  to  rest  of  his  own  motion  where  the 
car  moving  on  a  track  would  hit  him.  On  these  facts  the  Gif- 
ford  case  is  clearly  not  fatal  to  this  claim.  In  that  case  Mr. 
Gifford  of  his  own  motion  and  while  alone  sat  down,  went  to 
sleep  and  fell  out  of  an  open  door.  The  opinion  in  that  case 
clearly  points  out  what  I  think  is  the  controlling  distinction 
between  this  case  and. that.  It  was  there  said:  "  If  in  connection 
with  his  employment,  he  was  authorized  or  permitted  to  procure 
a  chair  and  spend  a  portion  of  his  time  '  dozing  off '  in  the  door^ 
way,  it  was  not  shown  before  the  Commission." 

Here  claimant  was  directed  to  sit  down  and  rest  That  he 
fell  asleep  did  not  in  any  sense  contribute  to  his  injury.  In  the 
Gifford  case  the  falling  asleep  caused  Gifford  to  plunge  out  of 
the  door  to  his  death.  Claimant  was  rightfully  on  his  employer's 
plant  during  working  hours,  and  that  the  car  would  leave  the 
platform  on  which  it  was  usually  pushed,  was  one  of  ^e  risks 
of  the  business. 

Previous  octiim  of  the  Commission  should  be  rescinded,  the 
previous  award  reinstated  and  the  case  continued. 

On  the  29th  day  of  May,  1918,  the  Commission  acted  on  the 
forgoing  matter  in  accordance  with  the  foregoing  (pinion, 

_,,  I  Gooyle 
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In  the  Matter  of  the  Claim  of  Cathbeimb  Likgheb,  Mother,  for 
CompeDsation  under  the  Workmen's  Compeusation  Law,  for 
the  Death  of  Feedbhick  Lingweb,  against  JohnW.  MoGaiTH, 
Employer 

Death  Case  No.  63064 
(Decided  Maj  89,  lOlB) 

InjuriM  niBtKliied  by  Frederick  Liagner,  nnilUiiK  in  hli  death,  wUle  amploTcd 
as  mauasei  of  a  ahooting  gaUery  by  Johu  W.  McGrath  at  Coney  Iiland  — 
appUcatioa  to  leopen  caae  denied. 

On  August  e,  1017,  Frederick  lingner,  who  vaa  employed  as  nuuiager 
of  a  ehooting  gallery  b;  John  W.  McGrath  at  Coney  Taland,  after  clean- 
ing and  loading  some  guns  left  them  lying  on  the  counter.  He  was  behind 
the  counter  talking  with  some  girls  in  front  of  the  gallery  when  he 
leaned  over,  apparently  to  get  st^nething  from  under  tie  counter.  One 
of  the  girls  carelessly  ran  her  band  over  the  guns  lying  on  the  counter, 
evidently  touching  the  tri^er  of  one  of  them,  which  waa  discharged, 
the  bullet  therefrom  entering  the  neck  of  deceased,  killing  him  almost 
instantl;.  This  claim  was  denied  by  the  Deputy  Commissioner,  and  now 
comes  on  for  recon  aider  ation  at  the  instance  of  the  claimant,  the  mother 
of  deceased,  whose  attorney  insists  that  the  accident  can  be  brought 
under  group  25  of  section  2  of  the  Workmen's  Compensation  Law.  Held, 
that  deceased  was  not  at  the  time  of  the  accident  engaged  in  either  the 
manufacture,  storing  or  handling  of  ammunition  within  the  meaning  of 
the  Compensation  Law,    Application  denied. 

The  claimant  is  the  mother  of  Frederick  Lingner  who  met 
his  death  on  the  6th  day  of  AugTiat,  1917.  Frederick  Lingner 
was  the  manager  of  a  shooting  gallery  for  the  employer,  John 
W,  M(^jl^ath,  and  as  such  manager  had  the  duty  of  over-seeing 
the  shooting  gallery  of  the  ^nployer  at  Coney  Island,  the  loading 
of  the  guns  which  the  customers  used  in  shooting  at  various 
moving  objects  in  the  gallery.  His  duty  was  to  clean  the  guns. 
Bee  that  th^  were  properly  loaded  with  ammunition  which  the 
employer  furnished.  The  employer  testified  that  he  would  have 
on  hand  as  many  as  ten  thoiisand  rounds  of  ammunition  at  a 
time.  The  exact  testimony  in  that  regard  is  as  follows;  "  Q.  How 
much  ammunition  do  you  keep  there?  —  how  large  a  quantity? 
A.  We  have  as  a  rule  a  case  of  10,000  on  hand.    Q.  Ten  thousand 
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cartridges}  A.  Yes,  but  not  on  the  counter  thoQ^  Q.  How 
large  are  they?  A.  Twenty-two  calibre.  Q.  About  how  manj 
guns  do  you  havet  A.  Why,  there  is  an  average  of  about  ten. 
Q.  Ten  guna  on  the  counter  t    A.  Tes." 

On  the  day  of  the  accident  the  deceased  had  left  the  guns 
loaded  lying  on  the  counter  in  front  of  the  shooting  gallery  and 
he,  faimseif,  wag  behind  the  counter.  While  talking  with  some 
girls  who  had  come  along  in  front  of  the  gallery,  the  deceaaed 
leaned  over,  apparently  to  get  something  from  under  the  counter, 
when  one  of  the  young  ladies  carelessly  ran  her  hand  over  the 
guns  lying  on  the  counter,  and  evidently  touched  the  trigger  of 
one  of  them  which  was  thereby  discharged  and  the  bullet  entered 
the  deceased's  neck  severing  the  jugular  vein,  from  which  he 
died  almost  instantly. 

The  claim  was  denied  by  the  DepuQr  Commiaaionw  and  now 
comes  on  for  reconsideration  at  the  instance  of  the  daimant 

Warren  Schenck,  for  claimant 

John  W.  McGroth,  employer,  in  person. 

Lton,  Commissioner. —  It  is  not  claimed  that  shooting  gal- 
leries are  covered  by  the  Workmen's  Compensation  Law.  It  is 
strenuously  insisted,  however,  hy  the  attorney  for  the  claimant 
that  this  accid^it  can  be  brought  under  group  25  of  section  2, 
which  provides,  among  other  things,  that  the  "Manufacture, 
storing  or  handling  of  explosives  and  dangerous  chemicals,  cor- 
rosive acids  or  salts,  gasoline,  petroleum,  gun  powder  or  ammuni- 
tion "  is  covered  by  the  Compensation  Law. 

I  think  there  can  be  no  question  but  that  the  accident  arose 
out  of  and  in  the  course  of  decedent's  employment,  but  I  am 
unable  to  see  how  it  can  be  said  to  have  arisen  out  of  either  the 
manufacture,  the  storing  or  the  handling  of  gunpowder  or  ammuiLi- 
tion  within  the  meaning  of  the  law.  We  have  been  admonished 
by  the  appellate  courts  that  the  principle  ejusdem  generis  must 
be  applied  to  the  construction  of  this  law,  in  other  words,  that 
words,  like  persons,  have  to  be  judged  by  the  company  th^  keep. 
Manifestly,  the  deceased  was  not,  at  the  time  of  the  accident, 
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engaged  in  ^ther  the  inanufactuie  or  the  storing  of  ammunition, 
nor  do  I  thint  he  was  engaged  in  the  handling  of  ammunition 
within  the  meaning  of  the  term  jnat  referred  to.  As  matter  of 
fact,  he  was  not  at  the  time  of  the  accident  doing  anything 
whatever  with  ammnnition.  If  there  was  any  handling  of  ammu- 
nition done  at  all,  it  was  by  the  unfortunate  girl  who  caused  the 
accident 

It  is  claimed  that,  because  the  owner  of  this  shooting  gallery 
had  on  hand  sometimes  as  many  as  10,000  cartridges  this  makes 
the  duty  of  the  manager  that  of  handling  cartridges,  but  it  will 
be  noticed  that  this  large  number  of  cartridges  was  said  by  the 
witness  to  be  carried  in  a  case.  If  the  decedoit  had  heeoi 
handling  this  case  of  cartridges  and  an  explosion  had  taken  plac^ 
it  may  be  that  it  could  be  held  that  the  accident  was  due  to  the 
handling  of  ammunition.  A  careful  consideration  of  group  25 
leads  me  to  the  conclusion  that  the  handling  referred  to  there 
was  intended  to  be  handling  in  bulk,  Trtiile  in  the  process  of 
dealing  with  the  explosive  and  ammunition  as  a  mercantile  pro- 
duct, and  that  the  term  handling  did  not  pass  with  the  ammuni- 
tion to  the  manipulation  of  a  single  cartridge,  or  perhaps  of  a 
half  dozen  cartridges  which  would  be  placed  in  a  gun  at  one  time 
for  the  purpose  of  use  by  the  public,  I  quite  agree  with  the 
ruling  of  the  deputy,  when  he  said :  "  It  is  true  that  the  Com- 
pensation Law  should  be  liberally  construed.  However,  I  cannot 
conceive  of  any  interpretation  of  the  amended  group  as  it  now 
stands  including  the  handling  or  storing  of  explosives,  no  matter 
how  liberal  a  construction  we  put  upon  it,  that  would  apply  to  a 
shooting  gallery  that  is  conducted  for  the  pleasure  of  passers-by. 
There  might  be  some  risk  attached  to  this  occupation,  but  it  cer^ 
tainly  is  not  handling  of  explosives  as  was  contemplated  1^  the 
legislature  in  making  the  amendment  of  1917." 

I  think,  therefore,  the  application  of  the  claimant  to  re-open 
the  case  most  be  denied. 

On  the  29th  day  of  May,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  for^;oing  opinion. 
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In  the  Matter  of  the  Claim  of  Fbkdsbiok  H.  Mbteb,  for  Com- 
pensation  onder  the  Workmen's  Compensation  Law,  against 
Mbt:bb  &  Lanob,  Employer;  TaA.TBi.xB8'  Ihsubamob  Com- 
pAHTj  Inmrance  Carrier 

Case  No.  100,031 

(Decided  iSt.j  2S,  1918) 

Injoiiu  nttained  hj  Fndeijck  H.  Hem  wUle  employed  as  x  salesnun  by 
Meyer  &  Luige  in  New  Toik  dty. 

The  dajnumt  herein  wai  employed  aa  a  salenuan  for  the  Snn  of  Uefer 
ft  Xittige,  and  had  aa  a  part  of  his  duties  the  collection  of  outstanding 
accounts  due  the  Snn.  On  the  day  on  which  the  accident  occurred  he 
was  given  an  account  of  about  fSOO  to  collect  from  a  firm  in  Long  Island 
City.  While  on  the  way  to  the  subway,  where  he  was  to  take  a  train 
for  Long  Island  (Sty,  claimant  slipped  on  ihe  street  and  received  the 
injury  for  which  compensation  is  being  sought.  Ths  only  question  herein 
is  whether  this  accident  happening  in  the  street  is  covered  by  the  Com- 
pensation Law.  Seld,  that  where  work  involves  exposure  to  tlie  perils 
of  the  streets  a  workman  can  recover  for  any  injuries  so  occasioned. 
Award  made. 

The  claimant  in  this  case  was  a  salesman  for  the  firm  of 
Meyer  &  Lange  and  had  as  a  part  of  nis  duties  the  collection  of 
outstanding  accounts  due  the  £rm.  On  the  day  of  his  accident 
he  was  given  an  account  of  about  $300  to  collect  from  a  firm  in 
Long  Island  City,  In  order  to  reach  Long  Island  City  it  was 
necessary  for  him  to  take  a  suhway  train  to  the  Pennsylvania 
station  and  at  about  John  and  William  streets  in  the  city  of 
New  York,  while  on  the  way  to  the  subway  he  slipped  on  the 
street  and  received  the  injury  for  which  compensation  is  being 
sought.  The  only  question  in  the  case  is  whether  this  accident 
happening  in  the  street  ia  covered  by  our  Compensation  Law. 

Claimant  in  person. 

E.  A.  Willoughby,  for  insurance  carrier. 
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Ltoh,  Commissioner. —  The  case  has  been  held  in  abeyance 
priding  a  decision  of  the  Court  of  Appeals  in  the  case  of 
Redner  v.  Faber.  That  decision  has  now  been  rendered  and  in 
my  opinion  completely  covers  this  case.  223  N.  Y.  3T9.  The 
Court  of  Appeals  in  this  case,  said :  "  In  Matter  of  Grieb,  the 
conrt  cited  with  approval  the  decision  of  the  English  courts  in  the 
case  of  Dennis  v.  White  &  Co.  (1917  App.  Cas.  479).  Deania  v. 
White  &  Co.  was  a  case  where  the  employee  was  injured  while 
traveling  in  a  public  street,  and  in  that  respect  more  closely  reeem- 
bles  the  present  case  than  Matter  of  Grieb.  Both  parties  to  the 
present  appeal  cite  as  authority  for  their  arguments  the  English 
cases.  Those  cases  are  not  in  complete  harmony  as  to  the 
wnployer'a  liability  on  what  are  called  street  risks.  Dennis  v. 
White  &  Co.  is  a  late  case  and  the  court  said :  '  If  a  servant  in 
the  course  of  his  master's  business  has  to  pass  along  a  public 
street,  Ti4iether  it  be  on  foot  or  on  a  bicycle  or  on  an  omnibus  or 
car,  and  he  sustains  an  accident  by  reason  of  the  risk  incidental  to 
the  streets,  the  accident  arises  out  of  as  well  as  in  the  course  of 
his  ^nployment  *  *  •  The  use  of  the  streets  1^  the  work- 
man merely  to  get  to  or  from  his  work  of  course  stands  on  a  dif- 
fermt  footing  altogether,  but  as  soon  as  it  is  established  that  the 
work  itself  involves  exposure  to  the  perils  of  the  streets  the  work- 
man can  recover  for  any  injuries  so  occasioned.' " 

After  making  this  quotation,  the  court  in  the  Kedner  case 
aaid:  "That  is  a  satisfactory  statement  of  the  law.  In  the 
present  case  the  superintendent  of  the  Faber  factory  directed 
Redner  to  go  from  his  factory  to  the  Winship  factory  and  for  this 
purpose  he  crossed  Meadow  street.  After  completing  his  work, 
and  while  returning  across  the  street,  he  fell  on  the  ice  or  snow 
and  received  his  injuries.  Within  the  principle  of  the  cases  cited, 
the  award  of  compensation  to  his  widow  was  proper." 

In  my  opinion  this  leaves  nothing  to  be  said  about  the  present 
case,  except  that  it  is  completely  covered  by  the  decision  in  the 
Kedner  case  and  that  an  award  must  be  made  and  I  so  advise. 

On  the  29th  day  of  May,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  for^;oing  opinion. 
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In  the  Matter  of  the  Claim  of  Vihoenzo  Oimmiho,  for  C<HnpenBa- 
tion  under  the  Workmen's  Compensation  Law,  against  Johs 
T.  Clark  &  Son,  Employer;  The  Fidelftt  akd  Casi'aitt 
Compart  o»  Nbw  Tobk,  Insurance  Carrier 

Case  No.  48817 

(Decided  Mftj  31,  1618) 

lajariu  ratUined  by  Tinceiuo  Cimmiiu  whila  employed  u  a  loncBlnvemaB  by 
John  T.  Clark  &  Son  in  Kew  Toik  city. 

On  February  26,  1918,  Vincenio  Cimmino,  while  vnployed  as  a  long- 
■horemui  by  John  T.  Clark  k  Son  of  New  York  city,  and  wliUe  engaged 
In  the  regular  course  of  hii  employment  on  board  a  ship,  fell  on  the  dedc 
and  Buitained  injuries  to  the  tight  wriat,  wbich  injuries  disabled  him  ' 
from  the  date  of  caid  accident  ta  May  81,  1018,  and  on  that  date  be  was 
atill  disabled.    Award  made  and  claim  continued. 

Vincenzo  Cimmino  sustained  his  injuries  on  February  26, 1918. 
This  was  subsequent  to  the  amendment  of  sections  24  and  256 
of  the  Judicial  Code  of  the  United  States,  saving  the  claimants 
the  rights  and  remedies  under  the  Compensation  Law  in  any 
State.  This  claim  came  on  for  hearing  before  this  Commission 
at  New  York  city  on  April  26,  1918  and  May  31,  1918. 

Eobert  W.  Bonjnge,  counsel  to  State  Indnstrial  Commission. 

Nadal,  Jones  &  Mowton,  attorneys  for  employer  and  insur- 
ance carrier. 


Claimant  in  person. 

By  the  Comhisbiok. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission niakee  its  conclusions  of  fact,  award  and  decision,  as 
follows: 


DigilizeflbyGoOgle 


CiMMiNO  V.  Claks  &  Son  679 

State  Industrial  Commkeion  [Tot.  17] 

On  February  26,  1918,  the  day  when  Vincen/x)  Cimmino 
received  his  injuries,  he  resided  at  No.  147  Sackett  street, 
Brooklyn,  New  York,  and  was  ranployed  by  John  T,  Clark  &  Son 
of  No.  116  Broad  street,  New  York  city,  engaged  in  business  as 
stevedores.    Vineenzo  Cimmino  was  employed  as  a  longshoreman. 

On  February  26,  1018,  Vineenzo  Cimmino  was  working  for 
bis  employer  on  the  steamship  Cristobal  at  Twenty-ninth  street, 
Brooklyn,  New  York,  and  while  engaged  in  the  regular  course 
of  his  employment,  while  aboard  ship  he  slipped  and  fell  on  the 
deck  and  sustained  injuries  to  the  right  wiist  consisting  of  a 
fracture  of  the  lower  epiphysis  of  the  radius,  which  resulted  in 
reduced  grasping  power  of  the  hand,  and  which  injuries  disabled 
him  from  the  date  of  said  accident  to  May  21,  1918,  and  on  tbat 
date  he  was  still  disabled. 

The  average  weekly  wage  of  Vineenzo  Cimmino  was  the  snm 
of  twenty-five  dollars  and  ninety-six  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disabili^,  but  neither 
employer  nor  insurance  carrier  was  prejudiced  by  such  failure,  if 
any. 

Award  of  compensation  is  hereby  made  against  John  T.  Clark 
&  Son,  employer,  and  Fiddity  and  Casualty  Company  of  New 
York,  insurance  carrier,  to  Vineenzo  Cimmino,  injured  employee, 
for  a  period  of  twelve  weeks  from  February  26,  1918  to  May  21, 
1918,  at  the  rate  of  fifteen  dollars,  and  this  claim  is  hereby  con- 
tinued for  further  hearing. 

The  failure,  if  any,  of  Vineenzo  Cimmino  to  give  written 
notice  of  injury  to  his  employer  within  ten  days  after  disability 
is  hereby  excused  on  the  ground  that  neither  employer  nor  insur- 
ance carrier  was  prejudiced  by  such  failure. 
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In  the  Matter  of  the  Claim  of  Chaki-ss  Goldbebo,  for  Com- 
pensation under  the  Workmen'a  Compensation  Law,  against 
A.  Hall  Besst,  Employer;  Zdbtch  Gbneeal  Accidbmt  ahd 
Liability  Insdbaitoe  Compant,  Insurance  Carrier 

Cfl»  No.  51717 

(Decided  Ha;  31,  1918) 

InjnriM  laitaintd  by  CIutIh  OoMbnx  wUk  employ  as  •■  operatoi  of  a 
panch  prmi  by  A.  Hall  Berry  in  Hew  York  citf. 

On  October  3,  1917,  Charles  Goldberg,  while  employed  as  an  operator 
of  a  punch  prtaft  b;  A.  Hall  Berry,  engaged  in  tiie  manufacture  and 
asaembling  of  electrical  goods  in  New  York  city,  caught  hii  left  indcat 
Qnger  in  the  punch  press,  gustaining  injuriea  thereto  equivalent  t<r  the 
loss  of  one-half  of  aaid  finger.    Award  made. 

Charles  Goldbei^  received  his  injuries  on  October  3,  1917. 
On  October  26,  1917,  the  employer  and  injured  employee  entered 
into  a  written  agreement  for  the  payment  of  compensation  on 
account  of  said  injuries  based  on  the  average  weekly  wage  of 
five  dollars  and  seventy-seven  cents.  Thereafter,  this  claim  came 
on  for  hearing  before  this  Commission  at  New  ToA  city  on 
February  15,  1918,  May  17,  1918,  and  May  31,  1918. 

Robert  W,  Bonynge,  counsel  to  State  Industrial  Commi«8i<m. 

Alfred  E.  Andrews,  attorney  for  employer  'and  insurance 
carrier. 

Claimant  in  person. 

Bt  the  Commissiow. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makee  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  October  3,  1917,  the  day  when  Charles  Goldberg  received 
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his  iDJuries,  he  resided  at  No.  981  Fox  street,  New  York  city, 
and  was  employed  by  A.  Hall  Berry  of  No.  71  Murray  street, 
New  York  city,  engaged  in  the  manufacture  and  assembling  of 
electrical  goods,  with  a  plant  or  place  of  buainess  located  at  No. 
487  Greenwich  street,  New  YoA  city,  Charles  Goldberg  was 
employed  as  an  operator  of  a  punch  press  in  the  aasembling 
department 

On  said  date,  CSurles  Goldbei^  was  working  for  hia  employer 
at  his  onployer's  plant,  and  while  engaged  in  the  rc^Iar  course 
of  bis  employmMit,  his  left  index  finger  was  caught  in  the  punch 
press,  which  he  was  operating,  and  he  sustained  a  compound 
fracture  of  said  finger,  resnlting  in  a  deformity  to  the  terminal 
phalanx,  with  the  loss  of  a  portion  of  the  bone  thereof,  con- 
stituting the  equival^it  loss  of  one-half  of  said  finger. 

At  the  time  of  said  accid^t,  Charles  Goldbei^  was  of  the  age 
of  eighteen  years.  TTnder  normal  conditions  his  wages  would  be 
expected  to  increase.  The  average  weekly  wage  of  Charles  Gold- 
berg at  the  time  of  said  injury,  taking  into  cousideraticm  the  fact 
that  under  normal  conditions  his  wages  would  be  expected  to 
increase,  is  determined  at  eleven  dollars  and  fifty-four  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  anployer  within  ten  days  after  disability,  but  it  has  not 
been  established  as  a  fact  that  such  notice  was  not  given,  and 
it  is,  therefore,  presumed  under  section  21  of  the  Compensation 
Law  that  sufficient  notice  was  given.  Both  the  employer  and 
insurance  carrier  are  also  estopped  from  raising  any  question  in 
respect  to  said  notice  by  reason  of  the  written  agreement  for  the 
payment  of  compensation  entered  into  as  hereinbefore  noted. 

Award  of  compensation  is  hereby  made  against  A.  Hall  Berry, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  insurance  carrier,  to  Charles  Goldberg,  injured 
employee,  for  twenty-three  weeks  at  the  rate  of  seven  dollars  and 
sixty-nine  cents  per  week  from  October  3,  1917,  to  February  13, 
1918,  being  for  the  loss  of  one-half  of  the  left  ind(s  finger. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  was  given  to  the  employer.     Both 
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employer  snd  insnrance  carrier  are  estopped  from  raising  any 
question  in  respect  to  the  failure,  if  any,  to  give  written  notice 
of  injury  within  tem  days  after  disability  by  reason  of  the  written 
agreement  for  the  payment  of  compensation  entered  into  I: 
the  employer  and  injured  employee. 


In  the  Matter  of  the  Claim  of  At.t.pc  Hobbbtib,  for  Compensation 
under  the  Workmen's  CcmipensatioQ  Law,  against  Colcmbu 
iShiet  Co.,  Inc.,  Employer;  Zdeich  Geneba^l  Accident  awd 
LiABiLiTT  Ihsubanoe  Oompant,  Ltd.,  Insurance  Carrier 

Case  No,  9747 

(Decided  June  S,  1»18) 

Injuriu  auitaiMd  by  AlUe  Hobertia  vhile  tmploTed  •■  ■  band  atampei  of 
akirta  in  the  cutting  department  of  the  ColamliU  SUit  Co.,  Inc,  in  New 
York  dty. 

On  Febniar;  23,  1917,  AUie  Hobertia,  white  empIoTOd  aa  a  hand 
atamper  of  Hiiirta  in  the  cutting  department  of  the  factor;  of  tile  Colum- 
bia Shirt  Co,,  Inc.,  a  corporation  engaged  in  the  manufacture  of  ahirta 
in  Now  York  cit;,  waa  atrudc  on  the  aide  of  the  left  e;e  by  a  bundle  of 
gooda  which  waa  being  passed  from  one  anployee  to  another,  auataining 
injuries  thereto  which  reaulted  in  the  permanent  loaa  of  uae  of  aaid  eye. 
Award  made. 

This  claim  came  on  for  hearing  before  State  Industrial  Com- 
mission at  Albany,  N.  Y.,  on  May  29,  1917,  July  11,  1917, 
September  19,  3917,  October  31,  1917,  January  2,  1918,  and 
June  5,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Walter  S.  Archibald,  attorney  for  employer  and  insurance 
carrier. 

Brinnier  &  Canfield,  attorneys  for  claimant 
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Bt  the  CoMiUBSioiT. — ^All  the  evidence  submitted  before  the 
CoiumisBion  baring  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  February  23,  1917,  the  day  when  Allie  Hobertis  received 
her  injnriee,  she  resided  at  No.  40  Van  Buren  street,  Kingston, 
N.  Y.,  and  was  wnployed  by  Columbia  Shirt  Co.,  Inc.,  of  No.  729 
Broadway,  New  York  city,  engaged  in  the  manufacture  of  shirts 
with  a  plant  or  factory  located  at  No.  65  O'Neill  street,  Kingston, 
N.  Y.  Allie  Hobertis  was  employed  as  a  hand-stamper  of  shirts 
in  the  cutting  departmrait  at  said  factory. 

On  Febmary  23,  1917,  Allie  Hobertis  was  working  for  her 
employer  at  her  employer's  plant,  and  while  engaged  in  the  regu- 
lar course  of  her  employment,  she  was  struck  on  the  side  of  the 
left  eye  by  a  bundle  of  goods,  which  was  being  passed  from  one 
employee  to  another  employee,  and  she  thereby  sustained  injuries 
to  the  left  eye  consisting  of  the  detachment  of  practically  all  of 
the  lower  half  of  the  retina  of  the  left  ^e,  and  which  injuries 
resulted  in  the  permanent  lose  of  use  of  said  eye. 

The  average  weekly  wage  of  Allie  Hobertis  was  the  sum  of 
five  dollars  and  eeveniy-seven  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  it  has  not 
been  established  as  a  fact  that  such  notice  was  not  given,  and  it 
is,  therefore,  presumed  under  section  21  of  the  Compensation 
Law  that  sufficient  notice  was  given. 

Award  of  compensation  is  hereby  made  against  Columbia 
Shirt  Co.,  Inc.,  employer,  and  Zurich  General  Accident  and 
Liability  Insurance  Company,  Ltd.,  insurance  carrier,  to  Allie 
Hobertis,  injured  employee,  for  a  period  of  128  weeks  at  the  rate 
of  five  dollars  per  wec^,  beginning  on  March  9,  1917,  for  the 
permanent  loss  of  use  of  the  Irft  eye. 

It  is  presumed  und^  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  was  given  to  the  employer. 
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In  the  Matter  of  the  Claim  of  Hdlda  Babbimqxb,  for  Compen- 
BEtiou  under  the  Workmen's  Compensation  Law,  against 
Gboboe  H.  Clabk,  Employer;  Zttbicii  Gekebal  AccmKnT 
AHD  LiABiuTT  InsuEANCB  CoupANT,  Insurance  Carrier 


Caae  No.  22326 


(Decided  June  S,  IQIS) 


Injiiries  initained  by  Hnlda  Batrinzat  vblle  emplored  in  feedinx  m  nunfle  in 
the  power  Unndiy  of  Geor(e  H.  Clark  in  Saratoga  Spiinga,  H.  T. 

On  August  26,  1919,  Hulda  Barringer,  while  employed  b;  George  H. 
Cl&rk,  engaged  in  the  buaineas  of  %  power  laundry  in  Saratoga  Springs, 
N.  Y.,  was  engaged  in  the  i^nlar  course  of  her  employment  in  feeding  a 
hot  mangle,  when  her  left  band  was  caught  in  said  mangle  and  aha  sus- 
tained Bsrioua  burns  and  injuries  thereto,  oecessitating  the  ampntAiion 
of  parts  of  certain  flngera  and  rendering  the  band  permanently  useleaa, 
which  condition  is  considered  aa  the  equivalent  to  the  loas  of  such  hand. 
Award  mode. 

This  claim  came  on  for  hearing  before  State  Industrial  Com- 
mission at  Albany,  N.  Y.,  on  October  29,  1917,  and  January  30, 
1918;  at  New  York  city  on  Tehruary  19,  1918;  at  Albany,  N.  Y., 
on  April  24,  1918;  at  New  York  city  on  May  29,  1918,  and  at 
Albany,  N.  Y.,  on  June  5,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Alfred  W.  Andrews  (Walter  S.  Archibald,  of  counsel),  attor^ 
ney  for  employer  and  insurance  carrier. 

Benjamin  P.  Wheat,  attorney  for  claimant 

Bt  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fa<!t,  award  and  decision,  aa 
follows: 
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On  August  26,  1916,  tbe  day  when  Hulda  Barringer  received 
the  injuriea  which  resulted  in  the  permanent  loss  of  use  of  her 
left  hand,  she  resided  at  No.  61  Second  street,  Saratoga  Springs, 
N.  Y.,  and  was  employed  by  George  H.  Clark  of  24  and  26 
Andrews  street,  Saratoga  Springs,  N.  Y.,  engaged  in  the  business 
of  a  power  laundry  at  that  address.  Hulda  Barringer  was 
employed  in  feeding  a  mangle. 

On  said  date,  Hulda  Barringer  was  working  for  her  employer 
at  her  employer's  plant,  and  while  engaged  in  the  r^;ulaT  course 
of  her  Mnployment  while  feeding  a  hot  mangle  used  for  flat  work 
her  left  hand  was  caught  in  said  mangle,  and  she  sustained  inju- 
ries which  resulted  in  the  amputation  of  the  index,  middle  and 
ring  fisgers  of  the  left  hand  back  of  the  head  of  the  metacarpal 
bones  at  about  one^uarter  of  an  inch  back  of  said  bones;  the 
little  finger  was  amputated  at  the  second  joint,  also  taking  off  the 
head  of  the  first  phalange  of  the  said  little  finger ;  the  end  of  the 
thnmb  was  torn  at  the  tip;  the  palmar  surface  of  the  left  hand 
was  slightly  burned,  a  bum  of  about  the  first  degree,  and  so  much 
burned  that  the  tissues  of  the  posterior  surface  of  the  hand  had 
to  be  brought  over  to  the  palmar  surface;  the  scar  tissue  on  the 
palmar  surface  of  the  hand  extends  back  about  an  inch  and  a 
quarter  from  the  middle  finger  gradually  tapering  out  to  both 
ends  and  resulting  in  tenderness  over  the  scar;  the  near  side  of 
the  left  thumb  has  tost  part  of  tbe  pulpy  tissue  and  has  likewise 
become  smaller  through  disuse. 

From  the  examination  of  the  hand  of  the  claimant  herein,  and 
taking  into  consideration  all  the  testimony  and  the  fact  that  from 
the  present  examination  of  the  injured  band  it  appears  that 
claimant  has  no  Jiseful  use  of  the  hand,  this  Commission  finds 
that  the  condition  is  equivalent  to  the  lose  of  the  use  of  such 
hand,  and  that  there  is  a  permanent  loss  of  use  of  the  left  hand, 
considered  as  the  equivalent  of  the  loss  of  such  hand. 

At  the  time  of  said  accident  Hulda  Barringer  was  of  the  age 
of  sixteen  years.  Under  normal  conditions  her  wages  would  be 
expected  to  increase.  Taking  into  consideration  the  fact  that 
under  normal  conditions  her  wages  would  be  expected  to  increase. 
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her  average  weekly  wage  is  detennined  at  the  sum  ofeleven  dol- 
lars aod  fiftj'-four  cents. 

It  does  not  appear  whether  written  notice  of  injuiy  was  given 
to  the  employer  within  ten  days  after  disabili^,  but  neither 
employer  nor  insurance  carrier  was  prejudiced  by  such  failure, 
if  any. 

Award  of  compensation  is  hereby  made  against  George  H. 
Clark,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  Ltd.,  insurance  carrier,  to  Hulda  Barringer, 
injured  employee,  for  a  period  of  244  weeks  at  the  rate  of  seven 
dollars  and  sixty-nine  cents  weekly  for  the  equivalent  loss  of  the 
left  hand. 

The  failure,  if  any,  of  Hulda  Barringer  to  give  written  notice 
of  injury  to  her  employer  within  ten  days  after  disability  is 
hereby  excused  on  the  ground  that  neither  employer  nor  insurance 
carrier  was  prejudiced  by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  of  Sathbbiite  FlanhbbYj  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Geobqb  C.  Goebel,  Employer;  .iEtma  Life  Ihscbahob 
Compact,  Insurance  Carrier 

Case  No.  1813-A 

(Decided  June  11,  ISIS) 

Isjaries  snatained  l>y  Katherine  FUnaery  while  em^oTed  u  a  waitnM  hj 
Geors*  C.  Goebel  at  Sehrooii  Lake,  H.  T. 

lite  cliimant  herein  was  emplojed  as  a  waitress  hj  G«orge  C.  Goebel 
in  a  hotel  at  Schroon  Lake,  N.  Y.  Xhis  hotel  consisted  of  several  sepa- 
rat«  buildingB  which  were  run  by  the  same  person  as  a  single  business. 
On  the  da;  on  which  the  aecidoit  occurred  claimant  had  finished  her 
day's  work  about  nine  o'cloclc  in  the  evening  and  was  on  her  way  from 
the  main  house  to  her  own  quarters  in  another  building  on  the  pronises. 
,  She  stopped  with  another  girl  to  watch  the  dancing  in  the  grill  and 
then  Htarted  on  to  her  room.  She  tripped  over  a  pipe  across  the  path 
and  fell,  sustaining  the  injury  out  of  which  this  claim  arises.  An  award 
was  made  in  this  case  by  the  Deputy  CcimniiBsioner  and  the  matt«r  now 
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com«a  on  for  review  tt  the  inetuice  of  the  Inaurftnce  carrier,  the  two 
questions  presented  being  as  to  whether  the  emplojmient  waa  covered 
hy  the  law  and  whether  the  accident  arose  out  of  and  in  the  course  of 
the  eraploTiuent.    Award  coDflrmed. 

An  award  was  made  in  this  case  on  March  28,  1918,  by  the 
deputy  commissioner,  for  sixteen  and  one-half  weeks  at  $8,46, 
.{mounting  in  alt  to  $139.59.  The  insurance  carrier  has  asked 
that  the  action  of  the  deputy  be  reviewed  by  the  Commission  and 
on  Hay  third  a  hearing  was  held,  additional  testimony  taken  and 
arguments  heard. 

Olaimaot  in  person. 

T.  Carlysle  Jones  and  James  Johnson,  for  the  insurance 
carrier. 

Sateb,  Cornmissioner.  —  Two  questions  are  presented  here, 
first,  whether  the  CTiployment  was  covered  by  the  law,  and  second, 
whether  the  accident  arose  out  of  and  in  the  course  of  the  employ- 
ment. 

The  claimant  was  a  waitress  in  a  hotel  at  Scbroon  Lake  in  the 
Adirondacks.  The  law  an  amended  covers  hotels  having  fifty  or 
more  rooms.  This  hotel  was  in  several  separate  units,  no  one  of 
which  contained  in  itself  as  many  as  fifty  rooms.  There  was  a 
large  house  containing  thirty-four  rooms,  and  the  general  dining 
room.  This  was  called  the  Manor  House.  There  were  in  addition 
some  twelve  other  cottages  located  in  the  grounds  of  the  Manor 
House,  each  having  from  four  to  nine  rooms.  The  families  living 
in  the  cottnges  took  their  meals  at  the  main  dining  room  at  the 
Manor  House.  The  whole  establishment  was  run  by  the  same 
person  as  a  single  business  and  clearly  to  my  mind  constituted 
a  hotel  having  more  than  fifty  rooms.  It  follows  that  the  business 
as  a  whole  is  under  the  law. 

The  claimant,  having  finished  her  day's  work  about  nine  o'clock 
in  the  evening,  was  on  her  way  from  the  main  house  to  her  own 
quartCTs  in  another  building  on  the  hotel  premises.     There  were 
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two  paths  by  whicli  to  go,  one  in  front  and  the  other  in  back  of  the 
hotel  She  had  the  right  to  go  by  either,  and  under  the  settled 
law  in  this  State  was  in  her  employment  while  going  from  her 
place  of  employment  to  her  home,  on  her  employer's  premises,  bo 
long  08  she  went  in  a  usual  way  and  with  reasonable  promptness. 
Either  way  she  took  would  take  her  past  the  grill,  where  on  this 
evening  an  entertainment  was  in  progress.  She  stopped  with 
another  girl  to  watch  the  dancing  and  then  started  on  to  her  room. 
She  tripped  over  a  pipe  across  the  path  and  fell,  BQBtaining  the 
injury  out  of  which  this  claims  arises.  Had  she  proceeded 
directly  to  her  room  without  stopping,  there  would  be  no  question 
of  her  being  in  her  employmrait.  Did  her  stopping  take  her  out 
of  her  employment  on  the  ronainder  of  the  walk  down  the  path 
to  her  home?  I  think  not  She  was  not  injured  while  watdiing 
the  dancing.  The  length  of  time  she  spent  did  not  enter  into 
the  risk,  nor  operate  unfavorably.  What  she  did  was  what  an 
employee  of  a  summer  hotel  would  naturally  do  and  was  reason- 
ably incidental  to  her  employment  I  think  the  award  should 
stand  as  made  by  the  deputy. 

On  the  11th  day  of  June,  1918,  the  Commission  acted  on  the 
forgoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Fbeoeeick  C,  Goedon,  Jb.,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
against  Holbrook,  Cabot  &  Rollins  Ooepobatiow, 
Employer;  Teavelees'  Instjeance  Coupant,  Insurance 
Carrier 

File  No.  41693 

(Decided  June  11,  1918) 

Rehearing  of  cUim  foi  Injurieg  raitained  I17  Fndaiick  C.  Goiden,  Ji,  vUla 
emplored  by  Holbrook,  Cabot  &  KoUins  Corpontlon — sufflcieiicy  of  noUce 
fiven. 

Tile  question  involved  herein  is  merely  te  to  the  sufficiency  of  notice 
given  in  behalf  of  the  daimant  to  bis  employer  as  to  having  suatained 
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the  injurits  eompUined  of.  The  claiin  wu  before  th«  CommiMion  uid 
waa  determined  by  the  making  of  an  award  for  the  loaa  of  an  e;e.  Tbe 
Appellate  Division,  however,  reverted  this  determination  because  it  did 
not  appear  in  the  record  that  the  notice  of  the  accident  was  given  within 
the  required  time  and  that  there  was  no  prool  that  the  employer  and 
inBurance  carrier  were  not  prejudiced  by  such  failure.  Thereupon  the 
matter  having  come  on  for  further  hearing,  and  after  the  talcing  of 
extensive  testimony,  the  Conuniseion  determined  that  unquestionably  the 
defendant  hai  lost  the  use  of  hia  eye.  As  to  whether  big  vision  was  not 
impaired  before  the  injury  is  a  question  which  was  carefully  considered 
at  the  previous  hearing  and  the  overwhelming  testim<Hiy  ia  that  despite 
a  east  in  the  eye  that  member  waa  a  useful  organ  for  the  claimant's 
purpose  of  business  before  the  accident.  Tile  reversal  by  the  Appellate 
Division  waa  solely  on  the  question  of  notice.  Held,  that  the  written 
notice  given  by  the  claimant's  mother  completely  satisfies  the  provisions 
of  section  IS  as  to  the  giving  of  notice  of  injury,  and  that  the  former 
decision  with  reference  to  the  extent  of  the  injury  was  correct  and  that 
the  award  ahould  now  be  made  aa  before  for  the  total  loss  of  vision  of 
the  claimant's  eye. 

An  award  for  loss  of  an  eye  was  made  in  this  case  which  was 
reversed  by  the  Appellate  Division  because  it  did  not  appear  in 
the  record  that  the  notice  of  the  accident  was  given  within  ten 
days  after  disability  and  no  BufiGcient  reason  was  given  for  deter- 
mining that  the  onployer  and  insurance  carrier  were  not  preju- 
diced by  such  failure.  The  matter  came  on  for  further  hearing 
and  after  quite  extensive  tahing  of  testimony  comes  on  now  for 
determination.  There  is  no  question  but  that  the  claimant  has 
lost  the  nse  of  bis  ^e.  That  seems  to  be  conceded  by  everybody. 
There  is  some  question,  however,  whether  his  vision  was  not 
impaired  before  this  injury.  That  question  and  the  question 
of  giving  of  notice  of  the  injury  are  the  only  ones  to  be  deter- 
mined. 

Jo6e{A  V,  Gallagher,  for  claimant. 

E.  A.  Willoughby,  for  insurance  carrier. 

Lyow,  Commissioner.  —  The  claimant  was  not  disabled  by  his 
injury  until  the  2lBt  day  of  May,  1916,  and  the  ten  days  within 


DigilizeflbyGoOgle 


State  Uepastmebt  Rbporth 


&U,t«  laduBtri*!  Conunissioi) 


which  he  could,  under  the  statute,  give  written  notice  of  hig  acci- 
dent therefore  did  not  expire  until  the  31gt  day  of  May,  1916. 
The  claimant's  mother  wrote  a  letter  dated  May  twenty-sixth  to 
Dr.  Hunter,  in  care  of  the  company,  stating  that  the  claimant  had 
heen  absent  from  work  due  to  an  injury  received  to  his  eye  while 
working,  by  the  entry  of  a  piece  of  hot  steel.  This  letter,  in  my 
opinion,  was  sufficient  written  notice  under  the  statute,  provided 
it  reached  the  proper  parties  connected  with  the  employer.  The 
chief  clerk  at  the  field  office  of  the  employer  was  called  as  a  wit- 
ness and  stated  that,  while  Dr.  Loomis  was  the  regular  attending 
physician  for  the  employer,  Dr.  Hunter  was  the  man  who  had 
charge  of  the  office  most  of  tlie  time  and  treated  all  the  cases 
although  he  was  paid  by  Dr.  Loomis  and  not  by  the  employer. 
The  testimony  also  is  that  it  was  customary  for  all  injuries  to  be 
reported  to  Dr.  Hunter  and  that  Dr.  Hunter  would  immediately 
then  report  it  to  the  proper  officials  of  the  employer.  In  fact. 
Dr.  Hunter,  who  is  out  of  the  State  of  New  York,  sent  an  affidavit 
which  wag  received  in  evidence  in  which  he  states  that,  in  regu- 
lar course,  this  letter  written  by  claimant's  mother  would  be 
turned  over  either  to  Mr.  Radley  or  to  hie  aseistant,  Mr.  Lowe, 
who  was  in  charge  of  the  office.  This  letter  was  produced  from 
the  files  of  the  Travelers'  Insurance  Company  and  there  is  no 
testimony  whatever  to  show  that  it  did  not  reach  the  firm  of  Hol- 
brook,  Cabot  &  Bollins  Corporation  within  a  day  or  two  after  its 
date.  In  fact  all  the  testimony  goes  to  show  that  it  did  reach  the 
firm  at  least  before  the  ten-day  period  had  expired. 

I  am  thoroughly  convinced  that  the  written  notice  given  by 
the  claimant's  mother  completely  satisfies  the  provisions  of  section 
18  relative  to  the  giving  of  notice  of  injury. 

The  question  whether  the  claimant  was  partially  blind  in  this 
eye  before  the  accident  was  carefully  gone  into  at  the  previous 
hearing,  and  there  is  nothing  in  the  record  now  to  change  the 
decision  of  the  Commission  that  the  claimant  had  useful  vision 
of  this  eye  before  the  accident,  and  in  fact,  while  there  is  some 
evidence  that  he  had  a  slight  injury  to  this  eye  in  boyhood,  by 
which  it  had  a  certain  cast  or  turn,  the  overwhelming  testimony  is 
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that,  notwithstanding  this  earlier  injury,  the  eye  wag  a  useful 
organ  for  the  claimant's  purpose  of  businees  before  the  accident. 

This  testimony  was  before  the  Appellate  Division  when  the 
case  waa  there  heard,  and  inasmuch  as  the  reversal  was  solely  on 
the  question  of  notice,  it  is  strenuously  insisted  that  that  court 
has  already  decided  that  the  extent  of  the  injury  was  properly 
found  by  the  Commission,  otherwise  the  reversal  would  have  been 
on  both  grounds.  Ee  that  as  it  may,  I  am  convinced  that  the 
former  decision  with  reference  to  the  extent  of  the  injury  was 
correct  and  that  the  award  should  now  be  made  as  before  for  the 
total  Ices  of  vision  of  the  claimant's  eye. 

On  the  11th  day  of  June,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claims  of  Philip  Fbey,  Alleged  Dependent 
Father,  and  Baebaea  Frey,  Alleged  Dependent  Mother,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Maky  Fbet,  against  MoLocqhlin  Bnoa.  Inc., 
Employer;  Employers  Liability  Absuraitce  Cokpohatiow, 
Insurance  Carrier 

Death  Case  Ko.  50968 

(Decided  June  II,  191S) 

Rehearinx  of  ctainM  AM  by  the  parents  of  Haiy  Frey,  aa  dependents,  for 
injuries  matainod  by  the  said  Mmry  Fi«j,  deceased,  wbile  employed  by 
HcLovKhllii  Bros.,  Inc. 

On  August  10,  1917,  while  working  for  HcLoughUn  Bros.,  Inc.,  in  the 
dtjr  of  Bro<Alyn,  Mary  Frey  was  injured  by  sccidentslly  running  a  nail 
throtigh  her  Anger,  nailing  the  latter  fast  to  a  box.  Blood  poisoning 
resalted  and  she  died  on  August  17,  1617.  Claims  were  filed  by  FhiHp 
Frey  and  Barbara  Frey,  the  father  and  mother  of  the  deceased  respec- 
tirely,  as  dependents.  The  claims  were  disallowed  by  the  deputy  com- 
mlssioner  after  a  bearing  and  on  the  application  of  the  claimants  the 
matter  was  reheard  by  the  CommlBSiou  on  March  1,  1918.    Beld,  tbiit 
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from  the  teatimony  adduced  on  the  rehearing  in  thii  caR«  there  were  a 
father  and  mother  atmggling  along,  living  frugally,  while  the  deceased 
daughter  wa«  working  and  contributing  an  best  she  might.  Alao  held, 
that  the  fact  that  the  father  owned  an  incumbered  small  tenement  prop- 
erty in  New  York  city  does  not  warrant  the  assumption  that  the  family 
was  not  in  some  part  dependent  upon  the  earnings  of  the  daughter  j  that 
the  mother  at  leaat  waa  ao  dependent.    Award  made. 

Mary  Frey  was  injured  August  10,  1917  while  working  for 
McLoughlin  Eros.  Inc.,  in  the  city  of  Brooklyn.  On  that  day 
deceased  accidentally  ran  a  ,nail  through  her  finger  nailing  it 
fast  to  a  box.  Subsequemtly  blood  poisoning  set  in  and  the 
deceased  died  on  August  17,  1917.  Claims  have  been  filed  by 
Philip  Frey  and  Barbara  Frey,  the  father  and  mother  of  the 
deceased,  respectively,  as  dependents.  These  claims  were  disal- 
lowed by  the  Deputy  Commissioner  after  a  hearing  on  J  anuary  9, 
19 18,  On  the  application  of  the  claimants,  the  matter  was  reheard 
before  the  Commission  on  March  first. 

It  appears  that  the  mother  is  forty-six  years  of  age,  while  the 
father  is  forty-four.  The  deceased  was  the  only  child  and  she  was 
nineteen  years  of  age  at  the  time  of  her  death.  The  deceased 
lived  at  home  with  her  father  and  mother.  It  was  testified  that 
the  deceased  gave  all  of  her  earnings  to  her  mother.  She  earned 
$7  a  week  with  a  bonus  toward  the  end.  The  father  of  the 
deceased  waa  earning  at  the  time  of  the  death  of  the  deceased,  $19 
a  wedc,  which  he  turned  over  to  his  wife.  The  father  owned  a 
four  family  house  in  the  borough  of  Brooklyn,  New  York  city, 
which  was  assessed  last  year  for  taxes  by  the  city  of  New  YoA 
at  the  sum  of  $4,500.  On  this  house  there  is  a  $2,500  mortgage 
and  the  family  lived  in  a  part  of  the  house,  there  being  three 
other  families  in  it.  In  addition  the  father  had  $1,000  in  the 
savings  bank  which  he  had  accumulated  out  of  hia  earnings  to 
meet  the  mortgage  when  it  became  due.  He  has  interest  and 
taxes  to  pay  besides  a  water  tax  and  it  was  testified  that  the 
previous  year  there  was  a  special  assessment  of  more  than  $500 
on  account  of  the  sewer.  Mrs  Frey  testified  that  she  does  the 
janitor  work  in  the  building. 

Question  is  as  to  the  dependency  of  the  father  and  mother. 
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Jetmore  &  Jetmore,  for  the  claimaats. 

WiUiflm  L.  TuftB,  and  Jeremiali  F.  Connor,  for  the  employer 
and  in0iirance  carrier. 

S&Txs,  ConuniBsioner. —  If  the  parents  of  Mary  Frey  were 
in  part  dependent  upon  her  earnings  at  the  time  of  her  injury  and 
death,  they  are  entitled  to  an  award  of  compensation  hera  The 
deceased  was  an  unmarried  girl  living  at  home  with  her  parents. 
It  is  in  evidence  that  her  earnings  were  turned  over  every  week 
to  her  mother  who  gave  back  to  her  such  money  as  she  required 
for  carfare  and  other  expenses  aside  from  living.  These  earnings 
amounted  to  six  dollars  per  week  .when  she  first  began  to  work. 
Later  she  got  seven  dollars  a  week  with  a  bonus.  While  the 
question  of  wages  is  somewhat  in  dispute,  there  is  reason  to  believe 
that  th^  amounted  to  from  eight  dollars  to  ten  dollars  a  week. 
It  is  contended  on  the  part  of  the  insurance  carrier  that  because 
the  father  of  the  deceased  was  a  thrifty  man  and  had  saved  out 
of  his  wages  over  a  period  of  years  past  enough  mon^  to  buy  a 
small  equity  in  a  city  house  and  to  lay  by  one  thousand  dollars 
to  meet  his  obligation  under  the  mortgage,  that  thereby  we 
mnat  conclude  that  neither  the  father  nor  the  mother  were  dq>end- 
ent  upon  the  earnings  of  their  deceased  dau^ter.  I  think  it  is 
rightly  amtended  that  in  this  case  the  father  whose  earnings  at 
the  time  of  his  daughter's  death  were  nineteen  dollars  a  week  was 
not  a  dependent  and  as  to  his  claim,  I  believe  the  decision  of  the 
deputy  commissioner  was  correct.  As  to  the  mother,  I  think  the 
situation  is  different.  She  acted  as  treasurer  of  the  household, 
both  her  husband  and  her  daughter  turning  over  their  earnings 
to  her.  In  addition  she  acted  as  janitor  of  the  little  house  that 
her  husband  owned.  She  provided  for  the  family  buying  gro- 
ceries and  other  necessaries.  We  cannot  speculate  as  to  the  exact 
amount  that  it  cost  to  board  and  lodge  the  deceased.  From  the 
testimony,  however,  we  have  some  insight  into  the  rather  meagre 
living  of  the  family  and  I  think  we  may  properly  conclude  that 
Mary's  earnings  did  not  all  go  for  her  own  board  and  lodging. 

We  have  had  urged  upon  us  very  strongly  the  decision  of  the 
Statk  Dbt.  IKlPf.— Vol.  17        38 
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Appellate  Division  in  Matter  of  BirmingfaiuD  T.  Westioghons^ 
180  App.  Div.  48,  as  authority  for  deoTing  the  award  in  tliis 
case.  It  does  not  seem  to  me  that  the  Birmingham  caae  is  appli- 
cable here.  Jn  that  cbbb,  the  deceased  workman,  together  with 
his  wife,  were  living  with  his  parpnta.  It  did  not  appear  in  that 
case  that  there  was  any  requirement  for  Harold  Birmingham 
to  live  with  hia  parents,  nor  that  thej  were  dependent  upon  him. 
It  was  appar^it  there  that  the  money  contributed  hy  him  was 
I^  way  of  board  for  himself  and  his  wife. 

We  have  in  this  case  a  mother  and  father  struggling  along  and 
living  in  a  frugal  manner  while  their  young  daughter  was  work- 
ing and  contributing  as  best  she  might.  It  is  true  the  father 
owns  some  little  property.  Certainly  a  small  tenement  property 
in  the  city  of  New  York  is  not  such  an  asset  in  these  days  as  to 
warrant  the  assumption  that  the  family  was  not  in  some  part 
dependent  upon  the  earnings  of  the  daughter.  I  think  the  mother 
was.  It  need  not  be  shown  that  the  mother  was  wholly  or  largely 
dq>fflident  upon  the  earnings  of  her  daughter.  If  she  waa  in  any 
degree  dependent  upon  her,  she  would  he  entitled  to  compensation. 
Partial  dependen(^  is  sufficient.  Matter  of  Rhyner  v,  Hubw 
Building  Oo.,  171  App.  Div.  56. 

Moreover,  we  must  take  into  consideration  the  fact  that  the 
deceased  was  at  the  time  of  her  death  a  minor.  Her  wages  bad 
increased  from  six  dollars  to  around  ten  dollars  a  we^  I  think 
we  may  fairly  assume  that  she  would  have  earned,  had  she  con- 
tinued to  live,  at  least  twdve  dollars  a  wec^  by  the  time  she  was 
twentynme  years  of  age. 

I  therefore  advise  that  we  find  the  mother  dependent  upon  the 
deceased  at  the  time  of  her  death,  and  make  an  award  to  her  based 
upon  the  expectation  of  earnings  of  twelve  dollars  a  week. 

.  On  June  11,  1918,  the  Commission  acted  on  the  foregoing  mat- 
ter in  accordance  with  the  forgoing  opinion. 
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In  the  Matter  of  the  Claim  of  PttAiTK  Jobst,  for  Oompensation 
under  Ae  Workmen's  CompensatioD  Law,  against  Broadwat- 
FoBT  Washinoton  Coepohatioh,  or  Lawyebs  Moetgaqb 
CoMPAWT,  Employer;  Employers'  Liability  Insurance 
Company,  United  States  Fidelity  and  Gdabamtee  Com- 
pany, Insurance  Carriers 

Case  No.  57659 

(Decided  June  11,  1018) 

laJtiriM  ■Mtiitirf  by  Frtnk  Jotet  while  emplored  by  tlie  Bioadway-Fort 
Waaliiii(toii  CoipontlOB. 

Tike  only  queitlui  iMrein  Gonsidered  ia  m  to  the  employer  of  the 
clkimuit.  The  origintl  claim  w&a  determined  by  the  CommiBsion  making 
ma  ftwaid  hnt  the  question  B.i  to  whether  the  rlaimant  at  the  time  of  the 
Accident  wai  employed  by  the  Broadway-Fort  Washington  Corporation 
or  the  Lawyer!  Mortgage  Company  wm  not  determined,  and  ie  there- 
fore the  sole  queation  herein.  The  claimsjit  when  injured  wrb  employed 
about  certain  premiaei  in  the  city  of  New  York  owned  by  the  Broadway- 
Fort  Wftahington  Corporation,  which  corporation  had  given  a  mortgage 
upon  the  property  guaranteed  by  the  Lawyers  Mortgage  Company.  Fore- 
closure ot  this  mortgage  was  threatened  and  thereupon  an  assignment 
of  the  renta  of  the  property  was  made  to  the  Lawyers  Mortgage  Cora-  ' 
pany  for  the  purpoee  of  allowing  it  to  retain  from  the  net  income  sufD- 
cient  to  p«y  back  taxes  and  inlereat.  The  aasigning  company  thereupon 
anployed  agenta  to  handle  the  property.  Held,  that  the  Lawyera  Mort- 
gage Company  under  the  arrangement  (or  assigning  the  rents  merely 
became  an  agmt  of  the  owner  of  the  property  and  that  as  owner  the 
award  mnat  b«  made  against  the  Broadway-Fart  Waahingtou  Corpora- 
tion, and  aa  insurance  carrier  the  Employers'  Liability  Insurance 
Company. 

The  CommisBion  has  made  an  award  in  this  case  amounting 
to  $138.60,  including  $8.16  for  medical  attention,  and  closed  the 
case,  hnt  has  not  determined  against  whom  the  award  should  he 
mada  The  claimant  at  the  time  of  hia  injury  was  employed 
about  the  premises  Nos.  728  and  736  West  One  Hundred  and 
Eighty-first"  street,  New  York  city,  owned  by  the  Broadway-Fort 
Washington  Corporation.  This  corporation  had  given  a  mortgage 
upon  the  property,  the  payment  of  which  mortgage  the  Lawyers 
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Mortgage  Compan;  had  gaarftiiteed.  Having  failed  in  the  pay- 
ment of  interest  and  taxee,  foieclosure  of  this  mortgage  was 
threatened  when  on  December  4,  1917,  prior  to  the  injury,  an 
asaignment  of  the  rents  of  the  proper^  was  made  to  the  Lawyers 
Mortgage  Company  for  the  purpose  of  tdlowing  it  to  retain  from 
the  net  income  sufficient  to  pay  the  back  taxes  and  interest  The 
Lawyers  Mortgage  Company  thereupon  employed  the  firm  of 
McDowell  &  McMahon  to  handle  the  proper^  under  thia  arrange- 
ment. It  was  while  this  method  of  working  out  the  rents  and 
paying  taxes  and  interest  was  in  force  that  the  accident  occurred. 
The  question  to  be  determined  is,  of  which  corporation  was 
the  claimant  an  oiployee  at  the  time  of  his  injury.  It  la  to  be 
noted  also  that  Mr.  McDowell,  one  of  the  special  agents,  testified 
that  Mr.  Jobst  was  «nployed  at  the  instance  of  a  Mr.  Sweeney 
connected  with  the  Broadway-Fort  Washington  Corporation. 

W.  E.  Burchell,  for  CTnited  States  Fidelity  and  Guarantee 
Company. 

William  Giddee,  for  Employera'  Liability  Assurance 
Corporation. 

Lyor,  Commissioner. —  In  my  opinion  the  Lawyers  Mortgage 
Company,  by  the  arrangeonent  made  for  the  assigmnent  of  rents 
in  lieu  of  the  foreclosure,  merely  became  the  agent  of  the  owner 
of  the  property  for  that  purpose  and  that  any  employment  which 
the  Lawyers  Mortgage  Company  made  of  the  claimant,  was  made 
as  agents  for  the  Broadway-Fort  Washington  Corporation. 
Undoubtedly  his  wages  would  be  taken  out  of  the  rraits  before  any 
application  of  the  rents  were  made  to  the  payment  of  interest 
and  taxes.  The  fact  that  one  of  the  officers  of  the  Broadway- 
Fort  Washington  Corporation  also  requested  that  Mr.  Jobst  be 
employed  is  not  without  significance.  The  employes  first  report 
of  injury,  form  C-2,  is  also  made  out  and  signed  1^  the  Broadway- 
Fort  Washington  Corporation,  by  William  B.  Sweeney,  secretary 
and  treasurer,  showing  that  that  corporation  at  tliat  time  sap- 
posed  that  they  were  the  employer  of  Mr,  Jobst     In  my  opinion 
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the  award  murt  be  made  against  the  Broadway-Fort  Waaliingtoii 
Corporation  and  its  insurance  carrier,  Employers'  Liability  Inaup- 
ance  Corporation,  and  I  so  adviBe. 

On  the  11th  day  of  June,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  forcing  opinion. 


In  the  Matter  of  the  Claim  of  Ratpablb  Me8poi.a,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Amebtcatt  Can  Company,  Employer;  United  States 
Casualtt  Company,  Insurance  Carrier 

Case  Ko.  100407 

(Decided  Jane  11,  l&IS) 

InjnriM  BMUined  by  Baffaele  UeapoU  while  employed  by  tho  Amorieaa  Can 
Company  at  Its  plant  in  EdEowater,  N.  J. 

Tbe  questioD  herein  involved  ia  aa  to  whether  the  claimant  is  entitled 
to  CQinpenaatliH)  under  the  New  York  act  in  view  ol  the  fact  Of  hia  being 
injured  in  the  Btate  of  New  Jeraej.  The  employer  owns  and  operatcB 
a  number  of  plants  in  rarioua  places  in  this  State  and  in  New  Jerae;. 
The  company  rented  a  pier  at  the  foot  of  Ninety-fttth  street,  North 
river,  Manhattan,  and  operated  boata  for  the  purpose  of  conveying  its 
employees  and  p»son«  sedcing  onployment  to  iti  Edgewater,  N.  J., 
plant.  At  the  New  York  dodc  it  receives  tbe  applications  for  employ- 
ment, gives  a  preliminary  examination  and  furnishes  applicants  with 
traneportation  to  the  Edgewater  plant.  On  October  18,  1917,  claimant 
ap|died  at  the  New  York  dock  for  onployment  by  tbe  company.  He 
was  given  a  preliminary  examination  by  the  employment  agent  of  the  em- 
ployer and  was  then  gives  a  pass  to  Edgewater,  N.  J.  There  he  was  given 
other  papers  to  fill  out  and  left  them  wiUk  the  employer.  He  was  told 
he  would  be  notified  when  to  appear  for  work.  Receiving  no  notice, 
he  went  to  Edgewater  on  November  12,  IBIT,  and  was  put  to  work. 
He  sustained  hia  iujuriea  soon  after  and  received  compensation  under 
the  New  Jersey  statnte  from  the  insurance  carrier  in  that  State.  The 
present  application  is  under  the  New  York  act.  Held,  that  it  entitled 
to  compensation  under  the  New  York  act  tho  tact  of  claimant's  having 
accepted  .compensation  in  New  Jersey  wonld  not  debar  him  from  receiv- 
ing  CMnpensation  in  this  State  ^ovided  the  employer  be  given  credit 
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for  payments  mftde  In  New  Jeney.  Seld  ■]»,  tlut  the  prmrf  iboin 
that  the  real  coatract  na  made  in  New  Jeraey  and  not  in  the  Stat* 
of  New  York,  and  tltat  eompeneation  in  this  3twt«  must  be  denied. 

The  employer  has  varioas  plants  in  the  State  of  New  York, 
compensation  for  which  it  cairies  without  insoranoej  pursnant  to 
subdivision  3  of  section  60  ol  our  law.  It  also  has  a  plant  in 
New  Jersey  where  it  ia  covered  by  insurance  issued  by  the  United 
States  Casualty  Company.  The  employer  having  difficulty  in 
obtaining  employees  for  its  work  in  New  Jersey  has  rented  a  pier 
at  the  foot"  of  Ninety-fifth  street,  North  river,  in  the  borough  of 
Manhattan,  from  which  it  runs  a  set  of  boats  to  its  plant  at  Edge- 
water,  N.  J.,  for  the  purpose  of  conveying  its  employees  and  per- 
sons seeking  employment.  It  advertises  quite  extensively  for 
employees  to  appear  at  the  Ninety-fifth  street  dock  for  the  pur- 
pose of  employment,  where  it  gives  them  a  preliminary  examina- 
tion and  then  furnishes  them  with  passes  to  its  plant  in  New 
Jersey,  The  claimant  on  the  18th  of  October,  1917,  went  to  the 
dock  at  the  foot  of  Ninety-fifth  street  for  the  purpose  of  securing 
employment.  He  had  been  told  by  other  employees  of  the 
employer  that  employment  could  be  had  and  apparently  had  been 
told  where  to  go  to  secure  employment,  although  he  may  have 
Been  the  advertisement  as  well.  He  was  given  a  preliminary 
examination  at  the  foot  of  Ninety-fifth  street  by  the  employment 
agent  of  the  employer  and  told  that  if  employed  at  all  he  would 
be  paid  thirty  cents  an  hour  and  then  given  the  usual  pass  to  go 
to  Edgewater,  N.  J.  At  the  plant  in  New  Jers^  he  vras  some- 
what further  examined  and  given  certain  papers  to  fill  out,  which 
he  did  and  left  with  the  Mnployer,  He  was  told  that  there  was 
no  work  for  him  at  that  time  but  at  a  subsequent  date  he  would  ■ 
be  notified  when  to  come  to  work.  Not  receiving  his  notice  he 
went  to  Edgewater  on  the  twelfth  of  the  following  November  and 
was  put  to  work.  He  was  hurt  soon  after  and  received  compensa- 
tion, pursuant  to  the  New  Jersey  statute,  from  the  insurance 
carrier  in  that  State,  Having  been  informed  by  some  acquaint- 
ance that  he  was  entitled  to  compensation  under  the  New  York 
act,  he  makes  application  now  for  compensation  in  this  State. 
The  question  to  be  determined  is,  whether  he  is  entitled  to  com- 
pensation under  the  New  York  act 
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Claimant  in  p^wn. 

Williflm  H.  Hotchlias,  for  United  States  Fidelity  and  Ouai^ 
antee  Company  and  Bpeoially  for  the  employer. 

Lton,  Commissioner. —  If  entitled  to  compensation  under  the 
New  York  act,  the  fact  of  claimant  having  accepted  compensation 
in  New  Jersey  would  not  debar  him  from  receiving  compensation 
here,  provided  the  employer  is  given  credit  for  the  payments 
made  in  New  Jersey.  So  held  in  Gilbert  v.  Des  Lauriers  Column 
Mould  Company,  167  N.  Y.  274.  Whether  the  claimant  is 
entitled  to  compensation  under  the  law  of  this  State  or  not,  seems 
to  hinge  on  the  qneetion  whether  hie  contract  of  employ- 
ment was  made  in  the  State  of  New  York.  In  the  case 
of  Post  V.  Burger,  216  N.  Y.  544,  the  place  of  contract 
seems  to  have  been  the  determining  feature  in  the  opinion 
of  the  Court  of  Appeals.  It,  therefore,  remains  for  us  to 
determine  whether,  under  the  proofs  in  this  c^,  the  claim- 
ant was  hired  in  the  State  of  New  York.  At  the  hearing  I  was 
strongly  of  the  opinion  that  his  contract  of  hiring  took  place  on 
the  dock  at  the  foot  of  Ninety-fifth  street  on  the  eighteenth  of 
October,  subject,  perhaps,  to  a  rescission  when  he.  reached  New 
■  Jersey,  following  a  further  examination,  following  our  opinion 
reported  in  9  State  Department  Reports,  340,  appeal  dismissed 
221  N.  Y.  574,  but  I  think  the  fact  that  so  long  a  time  elapsed 
between  the  date  when  he  was  actually  put  to  work  at  the  New 
Jers^  plant,  militates  against  this  theory. 

There  is  no  question  but  that  the  employer  was  well  advised 
about  the  steps  to  be  taken  in  order  to  make  the  hiring  in  this 
case  a  New  Jers^  contract  and  after  very  careful  consideration 
of  all  the  circumstances  and  proofs,  I  am  of  the  opinion  that  it 
has  succeeded  in  showing  that  the  contract  was  made  in  New 
Jersey  and  not  in  the  State  of  New  York,  and  that,  therefore,  fol- 
lowing the  reasoning  of  the  Court  of  Appeals  in  the  case  of  Poet 
V.  Burger  the  claim  for  compensation  in  this  State  must  be  denied. 

On  the  11th  day  of  June,  1918,  the  Commission  acted  on  the 
for^;oing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Peteb  Habtui.it,  for  Compoiaa- 
tion  under  the  Workmen's  Compensation  Law,  against 
AuEBicAN  Mbtsb  Coufant,  Emplo^ei;  Tbavbi.bk8'  Insubt 
ANCB  CoMPAWT,  Insurance  Carrier 

Case  No.  A-2267 

(Decided  June  13,  1918) 

IfljnilN  uaaUbuA  by  Peter  Hartiiua  while  employed  br  tke  Ametkaa 
Heter  Compaxy  u  a  prew  band  in  the  company'B  plant  at  Albany, 
H.  Y. 

On  SeMnber  12,  1917,  Peter  Hartman,  the  claimaiit,  while  employed 
by  the  American  Meter  Company  bb  a  presB  hand  in  the  ccMUpany'B 
plant  at  Albany,  N.  Y.,  in  the  regular  course  of  hii  employment  was 
operating  a  toggle  press,  when  three  fingers  of  his  left  hand  ■were 
caught  between  a  holder  and  die  of  the  press,  cnuhing  tlie  fingers  and 
neceasitating'  the  ampntatioa  of  parts  thereof.  As  a  result,  the  gnsping 
power  of  the  hind  ia  lost.  Held,  that  the  condition  of  the  hand  ia 
equivalent  to  the  loss  of  one-half  ot  the  use  thereof,  and  that  there  is 
a  perman^t  lois  of  one-half  of  the  use  of  the  said  left  hand.    Award 

The  injuries  to  Peter  Hartraan  were  sustained  on  December  12, 

1917.  On  January  15,  1918,  a  written  agreanent  wag  «itercJ 
into  between  the  employer  and  injured  employee  for  the  payment 
of  compensation.  Theronfter  this  claim  came  on  for  hearing  at 
Albany,  N.  Y.,  on  February  27,  1918,  at  which  time  an  award  of 
compensation  was  made  for  a  period  of  seventy  weeks.  At  a 
further  bearing  held  in  this  case  at  Albany,  N.  Y.,  on  March  15, 

1918,  the  former  award  was  amended  and  an  award  made  for  122 
weeks,  being  for  the  permanent  loss  of  one-half  of  the  use  of  the 
left  hand.  Thereafter,  this  claim  came  on  for  hearing  at  Albany, 
N.  Y.,  on  May  7,  1918,  at  New  York  city  on  May  27,  1918,  and 
.Tune  10,  1918,  and  at  Albany,  N.  Y.,  on  June  13,  1918,  on  which 
latter  date  the  award  for  the  loss  of  one-half  of  the  use  of  the  left 
hand  was  confirmed. 
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Bobert  W.  Bonynge,  eonnflel  to  State  Industrial  Commission. 

Amos  H.  StcfJieats  (Thos.  F.  Hurl^,  of  counsel),  attoroeiy  for 
employer  and  insurance  carrier. 


Claimant  in 


person. 


Bt  thb  CoicHiaeioir. — ^AU  Hhe  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as  follows: 

On  Dec^nber  12,  1917,  the  day  vfhea  Peter  Eartman  recmved 
his  injniiea,  he  resided  at  No.  88  Second  avenue,  Albany,  N.  Y., 
and  was  employed  by  American  Meter  Company  engaged  in  the 
manufacture  of  gas  meters  with  a  plant  or  place  of  business 
located  at  No.  991  Broadway,  Albany,  N.  T.  Peter  Hartman 
was  anplc^ed  as  a  press  hand  in  the  press  room  at  said  plant 

On  said  date,  Peter  Hartman  was  working  for  his  employer 
at  his  employes  plant  and  while  ^igaged  in  the  r^ular  course 
of  his  employment,  while  operating  a  toggle  press,  three  fingers 
of  his  left  hand  were  caught  between  a  holder  and  die  of.  said 
machine,  crushing  the  fingers  and  necessitating  the  amputation 
thereof,  as  follows:  The  little  finger  was  amputated  midway 
between  the  metacarpal  phalangeal  joint  and  the  proximal  joint; 
the  ring  finger  was  amputated  proximal  to  the  proximal  joint; 
and  the  middle  finger  was  amputated  distal  to  the  proximal  joint. 
Ah  a  result  of  said  injuries,  the  remaining  portion  of  the  little 
finger  is  useless,  as  is  the  remaining  porticm  of  the  ring  finger, 
and  the  remaining  stump  of  the  middle  finger  is  of  no  fimctional 
use,  and  from  a  functional  standpoint  the  grasping  power  of  the 
hand  is  lost;  the  only  power  of  grasping  that  remains  is  that 
which  could  be  secured  by  holding  objects  with  the  index  finger 
and  thumb. 

From'  the  personal  examination  of  the  injnred  hand  of  the 
claimant  herein  hy  the  commissioner  presiding  at  the  hearing  on 
June  13,  191?,  and  taking  into  consideration  all  of  the  testimony 
and  considering  the  injured  hand  from  a  surgical  and  functional 
view  point,  this  Commission  finds  that  the  condition  is  equivalent 
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to  the  loss  oi  one-half  of  the  ubb  of  the  l^t  hand,  and  thait  tbeare 
IB  a  permaQeat  loss  of  one-half  of  the  use  of  the  left  hand. 

The  average  ve^y  wage  of  Peter  Hartman  vas  the  Bmn  of 
fifte^i  dollars  and  twelve  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  hot  neither 
employer  nor  insurance  carrier  was  prejudiced  hy  such  failure 
if  any. 

Award  of  compensation  is  hereby  made  against  American  Meter 
Company,  employer,  and  the  Travelers'  Insurance  Company, 
insurance  carrier,  to  Peter  Hartman,  injured  employee,  for  the 
proportionate  loss  of  use  of  the  left  hand  for  a  period  of  122  wedffl 
being  for  the  loss  of  one-half  of  the  nse  of  the  left  hand. 

The  failure,  if  any,  of  Peter  Hartman  to  give  written  notice 
of  injury  to  his  employer  within  ten  days  after  disability  is 
hereby  excused  on  the  ground  that  neither  employer  nor  insurance 
carrier  was  prejudiced  by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  of  Maet  Mahonet,  Widow,  on  Behalf 
of  Herself  and  Infant  Children,  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Jaiixs 
Makonet,  against  Tboy  Gas  Compahy,  Employer;  TTxiLmBS 
MnTUAL  CoMPBNBATioN  Insuranob  Compaht,  Insurance 
Carrier 

Death  Case  No.  A-2168 
(Decided  June  14,  leiBi 
Injuries  snataiiied  by  Jamea  HabOD«7,  TMultliig  in  bia  deatb,  wbile  eaplvjt^ 
as  a  laborer  and  gas  pipe  fitter  by  tbe  troy  Gas  Company  at  Troy,  H.  7. 
On  .January   17,  1B18,  James  Mahoney,  while  empinyed   as  a  laborer 
■nd  gas  pipe  fitter  by  the  Troy  Gas  Company,  at  Troy,  N.  Y.,  waa  in 
the   reffnlar   courae  of  bis  duties   required   to   enter   a   cellar   on   Riwr 
street,  Troy,  for  the  purpose  of  repairing  a  leak  in  n  gss  pipe.     Wbll* 
in  the  said  PolUr  Mahoney  beeame  fflchauHted  from  the  effects  of  vitiated 
air  and  from  the  inhalation  of  illuminating  gas.  resulting  in  an  tindne 
muscular  heart   strain,  and   in   a  ruptured  aneurism   and  in   his  deatb 
on  the  same  day.    Award  made. 
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This  claim  came  on  for  hearing  before  State  Industrial  Com- 
misaion  at  Albany,  N.  Y.,  on  February  20,  1918,  March  6,  1918, 
March  22,  1918,  and  April  24,  1918;  and  at  New  York  city  on 
May  24,  1918,  and  on  June  14,  1918. 

Hobert  W.  Bonynge,  counsel  to  State  Induatrial  Commission. 

Jeremiah  F.  Connor,  attorn^  for  employer  and  insurance 
carrier. 

Abbott  H.  Jonea,  attorn^  for  claimants. 

By  the  Commisbiok. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact  and  award,  as  follows: 

On  January  17,  1918,  the  day  when  James  Mahoney  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  No.  3203 
Sixth  avenue,  Troy,  N,  Y.,  and  was  employed  by  Troy  Gas  Com- 
pany, engaged  in  the  manufacture  of  illuminating  gas  and  elec- 
tricity in  the  city  of  Troy,  N.  Y.,  and  in  connection  with  the 
manufacture  of  gas,  in  the  repair  of  gas  pipes  in  said  city.  James 
Mahoney  was  employed  as  a  laborer  and  fitter,  and  his  duties  on 
Januaiy  17,  1918,  required  him  to  enter  a  cellar  at  No.  191  River 
street,  Troy,  N.  Y.,  for  the  purpose  of  repairing  a  leak  in  a  gas 
pipe. 

On  January  17,  1918,  James  Mahoney  was  working  for  his 
employer,  and  while  engaged  in  the  r^ular  course  of  his  employ- 
ment at  No,  191  River  street,  Troy,  N.  Y.,  while  in  the  cellar, 
lie  became  somewhat  exhausted  from  the  vitiation  of  the  air  caused 
by  the  escaping  illuminating  gas,  which  prevented  him  from  get- 
ting the  necessary  amount  of  oxygen,  which,  together  with  the 
inhalation  of  the  illuminating  gas  by  James  Mahoney,  caused  an 
undue  muscular  heart  strain,  resulting  in  a  mptured  aneurism 
and  in  hia  death  on  the  same  day. 

In  the  cellar  where  the  accident  happened  there  was  enough 
gas  to  seriously  embarrass  a  physician  called  to  attend  James 
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Halionef^,  although  the  door  to  the  cdlar  had  hem  open  for  ten 
minates  prior  to  the  arrival  of  the  physician. 

The  average  weekly  wage  of  Jamea  Mahoney  was  tlie  earn  of 
ei^teen  dollars  and  twenty-seven  cents. 

Due  notice  of  death  was  given  to  the  employer. 

James  Mahoney  left  him  surviving  Mary  Mahon^,  widow, 
aged  forty-seven  years,  and  Mary  Mahoney,  daughter,  aged  fifteen 
years,  and  Qeorge  Mahoney,  son,  aged  seventeen  years,  the  claim- 
ants herein. 

Award  of  compensation  is  hereby  made  against  Troy  Oas  Com- 
pany, employer,  and  Utilitiee  Mutual  Compensation  Insurance 
Company,  insurance  carrier,  to  the  widow  and  minor  children  of 
James  Mahoney,  deceased  employee,  aa  follows:  To  Mary 
Mahoney,  widow,  aged  forty-seven  years,  at  the  rate  of  five  dol- 
lars, forty-eight  and  one-tenth  cents  weekly  during  widowhood, 
with  two  years'  compensation  in  one  sum  upon  remarriage;  to 
Mary  Mahoney,  daughter,  aged  fifteen  years,  and  to  George 
Mahoney,  son,  aged  seventeen  years,  at  the  rate  of  one  dollar, 
eighty-two  and  seven-tenths  cents  weekly  to  each  until  they  shall 
respectively  arrive  at  the  age  of  eighteen  years;  and  in  case  of  the 
subsequent  death  of  Mary  Mahoney,  widow,  then  the  payments 
to  the  children  shall  be  proportionately  increased  until  each  shall 
he  receiving  a  sum  equal  to  15  per  cent  of  the  above  mentioned 
average  weekly  wage. 


In  the  Matter  of  the  Claim  of  Tour  Rkpo,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Babti.ett 
Ai-l-Steel  Scythe  Co.,  Inc.,  Employer;  Tbavklebb'  Ihsub- 
AHCE  Company,  Insurance  Carrier 

Case  No.  2601-A 

(Derided  June  IT,  1918) 
iDJuiies  anataliiM  by  Toay  Kepo  wbile  employed  «i  an  ap«ratflt  of  a  cnttiaf 
nudiine  by  Burtlett  AU-Steel  Scythe  Co.,  Inc.,  &t  Salem,  N.  T. 

On  October  26,  1817,  TonyRepo,  while  employed  aa  an  operator  of  a 
cutting  machine  by  the  Bartlett  AllSteel  Scythe  Co.,  Inc.,  of  Salem, 
v.   Y.,    a    corporation    manufacturing    Kythei,    graai    hooka    and    oUht 
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implement*,  with  m  plant  located  at  Kezlelgii,  Waahington  county, 
N.  Y.,  was  placing  a  piece  of  atcel  in  hit  machine,  when  his  right  hand 
waa  cau^t  imder  the  luiife  of  aaid  machine,  with  the  result  that  aereral 
fingers  had  to  be  partially  ampntated,  and  there  is  a  loss  of  muscular 
grasping  power  of  the  hand.  Held,  that  the  ampntatiou  of  parts  of  the 
several  flngers  of  the  Injored  hand  equals  a  loss  of  70  per  cent  oS  the 
me  o(  that  hand.    Award  made. 

ThiB  claim  came  on  for  hearing  before  State  Industrial  Com- 
mission at  its  o£Bce  at  Albany,  N.  Y.,  on  March  27,  1918,  April 
10,  1918,  May  22,  1918,  and  June  17,  1918. 

Bobert  W.  Bonynge,  counsel  to  State  Industrial  Oommisnon. 

Amos  H.  Stephens,  attorney  for  employer  and  inBDrance 
carrier. 

L.  M.  Layden,  attorney  for  claimant 

Bt  the  Comhibbioit. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as  follows : 

On  October  25,  1917,  the  day  when  Tony  Repo  received  his 
injuries,  he  resided  at  Salem,  N.  Y.,  and  was  employed  by  Bart- 
lett  All-Steel  Scythe  Co.,  Inc.,  of  Salem,  N.  Y.,  engaged  in  the 
manufacture  of  scythes,  grass  hooks  and  other  implements,  with 
a  plant  or  place  of  business  located  at  Kexleigh,  Washington 
county,  'N.  Y.  Tony  Kepo  was  employed  as  an  operator  of  a 
cutting  machine. 

On  said  date  Tony  Rerpo  was  working  for  his  employer  at  bis 
employer's  plant,  and  while  engaged  in  the  regular  course  of 
hia  employment,  while  placing  a  piece  of  steel'in  the  cutting 
machine,  his  right  hand  was  caught  under  the  knife  of  said 
machine,  and  he  sustained  injuries  thereto  resulting  in  the  ampu- 
tation of  the  first  and  second  phalanges  of  the  index  finger;  in 
the  amputation  of  the  first  and-  second  i^alanges  and  a  portion 
of  the  third  phalanx  of  the  middle  finger;  in  the  amputation  of 
the  first  and  second  phalanges  and  a  portion  of  the  third  phalanx 
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of  the  ring  finger;  and  in  the  amputation  of  the  first  and  second 
phalanges  and  a  portion  of  the  third  phalanx  of  tiie  little  finger; 
the  thumb  remains  fully  supple  but  there  is  a  loss  of  muscular 
grasping  power  of  the  hand. 

From  the  personal  examination  of  the  injured  hand  of  the 
claimant  herein  I^  the  deputy  commissioner  presiding  at  the  hear- 
ings, and  taking  into  conaideration  all  the  testimony  and  consider- 
ing the  injured  hand  from  a  surgical  and  functional  viewpoint, 
this.  Commission  finds  that  the  condition  is  equivalent  to  the  loss 
of  70  per  cent  of  the  use  of  the  right  hand,  and  that  there  ie  a 
permanent  loss  of  70  per  cent  of  the  use  of  such  hand. 

The  average  weekly  wage  of  Tony  Repo  was  the  sum  of  eighteen 
dollars  and  ninety-three  cents. 

It  does  not  appear  whether  written  notice  of  injury  waa  given 
to  the  employer  within  ten  days  after  disability,  bat  neither 
employer  nor  insurance  carrier  was  prejudiced  by  such  failure, 
if  any. 

Award  of  compensation  is  hereby  made  againat  Sartlett  All- 
Steel  Scythe  Co.,  Inc.,  employer,  and  the  Travelers'  Ingnrance 
Company,  insurance  carrier,  to  Tony  Repo,  injured  employee, 
for  the  proportionate  loss  of  use  of  the  right  hand  for  a  praiod 
of  170  weeks  at  the  rate  of  twelve  dollars  and  aixty-two  cents 
per  week,  being  for  70  per  cent  of  the  loss  of  use  of  the  right  hand. 

The  failure,  if  any,  of  Tony  Repo  to  give  written  notice  of 
injury  to  his  employer  within  teo  days  after  disability  is  hereby 
excused  on  the  ground  that  neither  employer  nor  insurance  car- 
rier was  prejudiced  by  such  failure,  if  any. 
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In  the  Matter  of  the  Claim  of  Jebeuiah  Fihlet,  for  Compenaa- 
tion  under  the  Workmen's  Compensation  Law,  against  Empibi 
CowsTBucTioH  CoMPANT,  Employer;  Tbavelebb'  Insttrakob 
CouFANT,  Insurance  Carrier 

Case  No.  62204 

(Decided  June  IT.  IBIB) 

Injniiei  (ottaiBcd  ij  J«r«iiii«ii  Pinlejr  vAUe  nn^orad  u  ■  labonr  by  tlia 
Impire  Conatnictioii  Cvrnpony  U  the  dty  of  K ew  Totfc. 

On  October  25,  1917,  Jeremiah  Finlef  wu  employed  m  a  laborer 
by  the  Empire  ConBtmction  Company,  a  corporation  engaged  in  the 
building  of  subway  and  railway  structurcB  in  New  York  city,  and 
in  the  regular  course  of  his  employment,  while  a  rail  waa  being  raised 
with  a  derrick  from  the  Btreet,  a  timber  broke,  causing  the  derrick 
upon  which  Finley  stood  to  fall  to  the  street,  with  the  result  that  he 
waa  severely  injured  and  wa«  disabled  from  the  date  of  the  accident  to 
February  IB,  1918.    Award  made  and  case  continued  tor  further  hearing. 

This  claim  came  on  for  hearing  before  State  Industrial  Cora- 
mission  at  its  office,  No.  230  Fifth  avenue,  New  York  city,  on 
January  21,  1918,  January  28,  1918,  February  4,  1918,  Feb- 
ruary 15,  1918,  and  June  17,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commiesion. 

Amoa  H.  Stephens,  attorney  for  insurance  carrier. 

Weaselman  &  Kraus,  attorneys  for  wnployer. 

John  F.  Burke  (Louis  Martin  Levy,  of  counsel),  attomq^s  for 
daimant 

Bt  the  Commission, — All  the  evidence  submitted  before_  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision  as  follows: 
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On  October  26,  1917,  the  day  when  Jeremiah  Finley  received 
his  injuries,  be  resided  at  No.  304  Weet  One  Hundred  and  Forty- 
Beveuth  street,  New  York  city,  and  was  employed  by  Empire  Con- 
'  Btruction  Company,  engaged  in  the  business  of  subway  and  rail- 
way construction,  and  in  the  construction  of  an  devated  structure 
in  connection  with  a  subway  and  elevated  ^tem  at  South  One 
Hundred  and  Six^-first  street  and  River  avenue,  New  York  cit?. 
Jeremiah  Finley  was  employed  as  a  laborer. 

On  said  date,  Jeremiah  Finl^  was  working  for  his  employer 
at  South  One  Hundred  and  Sixty-first  street  and  River  avenue, 
New  York  city,  and  while  engaged  in  the  re^ar  course  of  his 
employmmt,  while  a  rail  was  being  raised  with  a  derrick  from 
the  street  a  timber  broke,  causing  the  derrick  to  fall  to  the  street 
below,  canying  Jeremiah  Finley  with  it,  and  he  thereby  sustained 
injuries  consisting  of  a  badly  sprained  back,  hips,  left  shoulder 
and  ri^t  thnmb,  together  with  an  injury  over  the  ri^t  eye 
necessitating  t^ree  stitches,  and  a  cut  under  the  chin  neceBsitating 
one  stitch,  and  his  right  hand  was  cut  in  multiple  places,  and  as  a 
result  of  said  injuries  he  was  disabled  from  the  date  of  said  acci- 
dent to  February  15,  191S,  and  on  that  date  he  was  still  disabled. 

The  average  weekly  wage  of  Jeremiah  Finley  was  the  mm  of 
fourteen  dollars  and  forty-two  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  neither 
employer  nor  insurance  carrier  was  prejudiced  by  such  failure. 

Prior  to  said  accident,  the  employer  company  had  secured  com- 
pensation to  its  employees,  including  Jeremiah  Finley,  as  required 
by  section  50  of  the  Workmen's  Compensation  Law;  and  on 
October  25,  1917,  and  at  the  time  of  said  accident  the  TraTderB* 
Insurance  Company  was  the  insurance  carrier  of  the  Empire  Con- 
stmction  Company,  the  employer  herein;  and  said  contract  of 
insurance,  which  covered  the  ranployeea  of  the  emplf^r  herein, 
including  Jeremiah  Finley,  was  not  procured  through  fraud  or 
misrepresentations  1^  the  employer  or  on  its  behalf. 

Award  of  compensation  is  hereby  made  against  the  Fmpire 
Construction  Company,  employer,  and  the  Travelera'  Insnrance 
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Company,  inBurance  carrier,  to  Jeremiali  Finley,  injured 
anployee,  for  a  peaiod  of  sixteen  wedu  from  October  25,  1917, 
to  February  16,  1918,  and  this  claim  is  hereby  continaed  for 
further  hearing. 

,  The  failure,  if  any,  to  give  written  notice  of  injury  to  the 
employer  within  ten  days  after  disability  ia  hereby  excused  on 
the  ground  that  neither  employer  nor  insurance  carrier  was  pre- 
judiced hy  guch  failure,  if  any. 

The  opinion  of  Commissioner  Henry  D.  Sayer  in  the  cases 
of  Fagnani  t.  Empire  Construction  Co.  &  Travelers'  Insurance 
Co.,  and  O'Shaughnesf^  v.  Empire  Construction  Co.  &  Travelers' 
Inaurance  Co.,  as  modified  by  resolution  adopted  on  March  14, 
1918,  is  adopted  as  the  opinion  of  this  Commission. 

The  testimony  taken  in  the  Fagnani  and  O'Shangfaneesy  cases 
above  mentioned  is  to  be  made  part  of  the  record  on  appeal  in 
this  case. 


In  the  MattM  of  the  Claim  of  Ehha  Jaoksoit,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Gkandiboh  Jackson,  against  Nbw  Yobk  Cow- 
soLiDATED  Raixeoai)  Company,  Employer  and  Self-Insoior 

Death  Case  No.  57384 
(Dacided  J11I7  S,   1918) 
InjtitiH   nuUlaed   by    Grandiun   Jacluon,    reinltiaK   in   Ua   dutli,    whOa 
employed  u  «  porter  by  the  Vew  York  CouoUdated  Kailnad  CompAay 
At  BnwUyn,  IT.  T. 

On  November  26,  1916,  OrHiidisoii  Jnckpon,  while  employed  u  a  traio 
porter  by  the  Nsw  York  CoDBolidated  ftulroKd  Gompuiy,  ind  while  in 
the  regular  courie  of  hie  employment,  feil  from  a  platform  to  a  truck 
and  waa  leverely  injured.  Aa  lie  ma  th«n  Mrenty  jtmrm  of  ago  and  waa 
anffering  frcan  kidn^  diieue,  htU,  that  the  fall  hastanad  tho  progreaa 
of  hia  diseue,  which  resulted  in  hia  death  on  Decemlier  3,  1017.  Award 
made  and  fttneral  ezpeneee  ivorided  for. 

The  injoriea  iriiieh  resulted  in  the  death  of  Crandison  Jackson 
were  sustained  on  November  26,  1916.     Thereafter,  a  written 
agreement  was  entered  into  between  the  employer  and  claimant 
Staix  Dkpt.  iEtvT.—  Vol.  17        S9 
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on  January  16,  1917,  for  the  payment  of  compensatioD  cm  the 
basis  of  the  average  weekly  wage  of  $10.38.  Said  agreement 
was  duly  approved  1^  this  Commission  on  January  16,  1917. 
Hearing  on  the  claim  for  diaability  was  held  on  May  15,  1917, 
at  which  time  claimant  was  awarded  compensation  for  the  period 
from  April  7,  1917,  to  May  5,  1917.  Thereafter,  hearings  were 
duly  held  in  both  disability  and  death  claims  herein  on  January 
23,  1918,  and  April  22,  1918,  on  which  latter  date  an  award 
of  compensation  was  made  in  the  disability  claim  for  the  period 
from  November  26,  1916,  to  December  8,  1917,  the  date  of  death, 
in  the  sum  of  $352.92  leas  $145.28  whidi  had  already  been  paid, 
leaving  a  balance  of  $207.64.  An  award  was  also  made  to  the 
widow  on  said  date  on  account  of  the  death  of  Qrandison  Jackson. 
Thereafter,  hearings  were  held  on  May  20,  1918,  June  8,  1918, 
and  July  3,  1918,  <»i  which  latter  date  the  award  to  the  widow 
previously  made  was  confirmed. 

Robert  W.  fionynge,  oonnsel  to  State  Industrial  Commission. 

George  D.  Teomana,  attorney  for  employer  and  seJf-inBurer. 

Claimant  in  person. 

Bt  thb  Cohuibbion. —  All  the  evidence  Bul»nitted  before  the 
Commission  having  been  heard  and  duly  ccmsidered,  the  Com- 
mission makes  its  oondusiona  of  fact,  award  and  decision,  as 
follows: 

On  November  26,  1916,  the  day  when  Grandison  Jackson 
received  the  injuries  which  later  resulted  in  his  death,  he  resided 
at  No.  242  Classen  avenue,  Brooklyn,  N.  T.,  and  was  employed 
by  New  York  Consolidated  Railroad  Company  engaged  in  the 
operation  of  a  railroad  in  the  borough  of  Brooklyn,  city  of  New 
York.  Grandison  Jackson  was  employed  as  a  porter  in  connec- 
tion with  said  railroad. 

On  November  26,  1916,  Qrandison  Jackson  was  working  for 
hie  employer,  and  while  engaged  in  the  regular  course  of  his 
employment,  he  fell  from  a  platform  to  a  track  and  sustained  a 
comminnted  fracture  of  the  left  tibia  and  fibula.    At  the  time  of 
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said  accident,  Graudison  Jackson  was  seventy  years  of  age  and 
was  apparenUy  gaSermg  from  kidney  disease  without  any  local 
or  constitutional  manifestations  thereof.  The  injury  thus  received 
reduced  his  resisting  power,  accelerated  the  kidney  disease  and 
decompensated  his  cardiac  condition,  and  was  a  contributing 
factor  in  shortening  his  life,  and  causing  his  death  on  Decemher 
3,  1917.  As  a  result  of  said  injuries  he  was  also  disabled  from 
the  date  of  said  accident  to  the  date  of  his  death. 

The  average  weekly  wage  of  Grandison  Jackson  was  the  sum 
of  ten  dollars  and  thirty-eight  cents. 

Written  notice  of  injury  was  not  givai  to  the  employer  within 
ten  days  after  disability,  hut  the  employer  and  self-inaurer  was 
not  prejudiced  l^  such  failure.  It  does  not  appear  whether 
written  notice  of  death  was  given  to  the  employer  within  thirty 
days  thereafter,  but  the  employer  and  self-insurer  was  not 
prejudiced  by  such  failure,  if  any;  on  the  other  hand,  objection 
to  the  failure  to  give  such  notice  not  having  been  raised  before 
the  Commission  at  the  hearings  on  this  claim  is  deemed  to  have 
been  waived  by  the  employer  and  self -insurer. 

Grandison  Jackson  left  him  surviving  Emma  Jackson,  widow, 
aged  fifty-five  years,  the  claimant  herein. 

Award  of  compensation  is  here):^  made  against  New  York 
Consolidated  Bailroad  Company,  employer  and  self-insurer,  to 
Emma  Jackson,  widow,  aged  fifty-five  years,  at  the  rate  of  $3.11 
weekly  during  widowhood,  with  two  years'  compensation  in  one 
sum  upon  remarriage;  and  to  Emma  Jackson  in  the  sum  of  $100 
cm    account   of  the  fimeral    expenses    of   Grandison    Jackson, 


The  failure  to  give  written  notice  of  injury  to  the  employer 
within  ten  days  after  disability  is  hereby  excused  on  the  ground 
that  the  employer  and  self-insurer  was  not  prejudiced  by  such 
failure.  The  failure,  if  any,  to  pve  written  notice  of  death  to 
the  anployer  within  thirty  days  thereafter  is  hereby  excused  on 
the  ground  that  the  employer  and  self-insurer  was  not  prejudiced 
by  such  failure,  if  any;  on  the  other  hand  the  failure  to  give  such 
notice  is  deemed  to  have  been  waived  by  the  employer  and  self- 
inmier. 
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In  the  Matter  of  the  Claim  of  Maby  Bates,  Widow,  on  Behalf 
of  Herself  and  Infant  Children,  for  Compensation  under  the 
Workmen's  CompenBation  Law,  for  the  Death  of  Si^phbs 
BateBj  against  Piattsbdhoh  Gab  and  Elkcthic  Compaut, 
Employer;  Tub  Tbavklbe8'  Insijeakcs  Compaky,  Insurance 
Carrier 

Death  Claim  No.  104rA 

(Decided  Jul;  IS,  I91S) 

bjttriea  niitamed  liy  Stspheu  Batei,  nanlting  in  bli  dtatli,  wUk  employed 
u  «  fiieman  by  tlie  Flattabnrcli  Gu  and  Electric  Compuy  «t 
PUtUbnigli,  H.  Y.  ■ 

On  Jul;  24,  1017,  SUphen  Bates,  while  employed  u  a  fireman  in  the 
Ix^ler  room  of  the  plant  of  the  Plattabiugh  Ou  and  ElectHc  Gompanj 
at  PlatUburgb,  N.  Y.,  and  while  in  the  i^ula;  course  of  hia  employment, 
waa  prostrated  by  the  heat  of  the  boiler  room,  resulting  in  hia  death  on 
tbe  Mme  day.     Awarda  made  and  funeral  expenses  provided  for. 

This  claim  oame  on  for  hearing  before  the  State  Industrial 
CommisBion  on  October  17,  1917,  at  Plattsburgh,  N.  ¥.;  on 
October  20,  1917,  at  New  York  city;  and  at  Plattsbur^  N.  Y. 
on  Novranber  28,  1917,  and  July  15,  1918. 

Eobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Amos  H.  Steph^is,  attorney  for  employer  and  insurance 
carrier. 

Victor  T.  Boire,  attorney  for  claimants. 

By  the  Couhisbion. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Ccmi- 
mission  makes  its  conclusions  of  fact,  award  and  decision,  as 
f oUowa : 

On  July  34,  1917,  the  day  whMi  Stephen  Bates  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  No.  29  Main 
Mill  street,  Plattsburgh,  N,  T.,  and  was  employed  l^  Plattsbni^ 
G-as  and  Electric  Company  engaged  in  the  manufacture  of  gas, 
electric  light  and  power,  with  a  plant  or  place  of  buBinees  located 
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at  Saranac  street,  Plattsbur^,  N.  Y.  Stephen  BateB  wag 
employed  as  a  fireman  in  the  boiler  room  of  said  plant 

On  Joly  24,  1917,  Stephen  Bates  waa  working  for  his 
employer,  and  while  engaged  in  the  r^;ular  course  of  his  employ- 
ment as  a  fir^nan  i;i  the  boiler  room  in  which  the  tanperature 
was  extremely  hot,  he  was  prostrated  by  the  heat,  which  canaed 
his  death  on  the  same  day. 

The  average  weekly  wage  of  Stephen  Bates  was  the  Emm  of 
twenty  dollars  and  seventy-seven  cents. 

Written  notice  of  death  was  not  given  to  the  employer  within 
thirty  days  thereafter,  but  neither  employer  nor  insurance  carrier 
was  prejudiced  by  such  failure.  On  the  other  hand,  objection  to 
the  failure  to  give  8B<A  notice  not  having  been  raised  before  this 
Commission  at  the  hearings  of  this  claim  is  deemed  to  have  been 
waived  by  both  the  employer  and  insurance  carrier. 

Stephen  Bates  left  him  surviving  Mary  Bates,  widow,  aged 
thirty-four  years;  Truman  Bates,  son,  aged  lifteen  years;  Charles 
Bates,  son,  aged  thirteen  years;  Dorothy  Batee,  dau^ter,  aged 
eleven  years ;  Gertrude  Bates,  daughter,  aged  six  years ;  Evaline 
Bates,  daughter,  aged  five  years;  and  Helena  Bates,  dau^ter, 
aged  five  years,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  Plattsburgh 
G-aa  and  Electric  Company,  «nployer,  and  Travderg'  Insurance 
Company,  insurance  carrier,  to  the  widow  and  minor  children  of 
Stephen  Bates,  deceased  employee,  as  follows:  To  Mary  Batee, 
widow,  aged  thirty-four  years,  at  the  rate  of  eis'  dollars  and 
twenty-three  cents  weekly  during  widowhood,  with  two  yeara' 
compensation  in  one  sum  upon  remarriage;  to  Truman  Batee,  son, 
aged  fifteen  yeara,  to  Charles  Bates,  son,  aged  thirteen  years,  to 
Dorothy  Bates,  daughter,  aged  elevrai  years,  to  Gertrude  Bates, 
daughter,  ax  years,  to  Evaline  Bates,  aged  five  years,  and  to 
Helena  Bates,  daughter,  aged  five  years,  at  the  rate  of  one  dollar 
and  twenty-seven  centa  weekly  to  each  until  they  shall  respectively 
arrive  at  the  age  of  eighteen  years ;  and  in  oaae  of  the  subsequent 
death  of  Mary  Bates,  widow,  then  the  payments  to  the  children 
■hall  be  (voportionately  increased  until  each  child  shall  be  receiv- 
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ing  a  sam  equal  to  IS  per  cent  of  the  above  menti<mecl  average 
weekly  wage,  bat  in  no  event  shall  the  total  amotmt  payaUe  exceed 
661  per  cent  of  such  wages;  and  if  the  payments  to  the  widow 
shall  otherwise  cease,  or  if  the  payments  to  any  child  cease  by 
operation  of  law  or  otherwise,  then  the  payments  to  each  of  the 
remaining  children  shall  be  increased  to  10  per  cent  of  said 
average  weekly  wage;  and  to  Eugene  Brown  &  Son  in  the  sum  of 
ninety-ei^t  dollars  on  account  of  the  funeral  ezpensee  of  StejAeu 
Bates,  deceased. 

The  failure  to  give  written  notice  of  death  to  the  anployer 
within  thirty  days  thereafter  is  hereby  excused  on  the  groimd 
that  neither  employer  nor  insurance  carrier  was  prejudiced  by 
audi  failure;  On  the  other  hand,  the  failure  to  give  such  notice 
is  deemed  to  have  been  waived  by  both  the  employer  and  the 
insurance  carrier. 


In  the  Matter  of  the  Claim  of  D,  J.  Boiob,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Patbht 
SpECiiLTT  Supply  Company,  Employer;  TBAVXUCiia'  Imsck- 
ANOB  Company,  Insurance  Carrier 

Case  No.  2267 

(Decided  July    i4,  19IS) 

CitctniutaocM  jutifyliiK  piesnmptioii  of  tuddent. 

The  question  herein  invidved  is  ae  to  whether  the  evidence  on  the  heal- 
ing had  in  this  cue  juitiBee  the  presmnption  that  there  was  anj 
aocident.  The  evidence  adduced  at  a  rehearing  in  this  case  as  to  thii 
particular  question  on  July  2,  1918,  and  clainuuit  having  sworn  that 
there  was  an  accident,  that  he  duly  served  notice  thereof  to  the  rq)re- 
sentative  of  the  employer  and  it  appearing  that  such  notice  ia  admitted 
and  that  the  employer  did  not  furnish  the  claimant  with  proper  medical 
attention,  or  investigate  a»  to  the  occuirwce  of  an  accident,  justified 
the  presumption  that  there  was  an  accident;  that  the  evidence  sustained 
this  presumption  and  that,  therefore,  an  award  shouU  be  made,  (he 
euuit  uuount  of  the  award  to  be  determined  at  a  nibaeqeunt  hearing. 
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Ltwch,  CommiaBioner. —  Under  date  of  May  21,  1918,  afieiat- 
ant  counsel  Rayher  wrote  an  opinion  in  this  eaee  aaying  among 
other  things :  "  I  can  see  no  reason  for  denying  an  award  to  the 
ctaimant,  especially  in  view  of  his  testimony  and  the  statement 
of  Dr.  Grey,  dated  August  23,  1917." 

Mr.  Sayher  then  suggested  that  another  hearing  should  be 
held  and  the  people  who  had  made  affidavits  called  in  for  examina- 
tion and  cross-examined. 

This  hearing  took  place  at  Shuahan,  N.  Y.,  on  Tuesday,  July 
2,  1918,  and  the  evidence  sustained  Mr.  Rayher's  opinion. 

At  the  original  hearing  claimant  testified  that  shortly  after  a 
piece  of  tin  fiew  in  his  eyes  be  went  into  the  business  office  and 
notified  the  bookkeeper,  Doddin,  and  that  about  a  week  later  he 
notified  the  bnsiness  manager,  Lovejoy. 

On  the  later  hearing  on  July  second,  these  witnesses  corrobo- 
rated the  claimant  in  his  statement  of  notification  to  them  at 
the  accident. 

It  appears  that  instead  of  notifying  the  insurance  carrier, 
Lovejoy  sent  claimant  to  the  village  doctor,  who  was  not  an  eye 
specialist,  and  who  therefore  was  unable  to  verify  or  disprove 
the  claim  that  there  was  a  piece  of  tin  in  claimant's  eye. 

Claimant  further  says  that  he  knew  very  little  about  the  Com- 
pensation Law.  That  Lovejoy  must  have  known  about  the  Com- 
pensation Law  is  apparent,  for  the  concern  for  which  he  was 
business  manager  has  a  compensation  insurance  policy  with  the 
Travelers'  Insurance  Company.  Immediately  upon  claimant 
reporting  his  accident  to  Lovejoy,  the  latter  should  have  sent  him 
to  an  eye  specialist  or  notified  the  carrier  company  of  the  accident 
and  enabled  it  to  do  this,  and  the  question  of  whether  a  piece 
of  tin  was  in  claimant's  eye  could  th«i  have  been  investigated 
and  definitely  determined. 

There  is  also  considerable  testimony  as  to  the  claimant  wear- 
ing colored  glasses,  but  the  witnesses  contradict  themselvee  more 
or  less  as  to  whether  it  was  before  the  accident  or  after  the 
accident,  and  none  of  them  pretends  to  know  as  to  whether  one 
eye  was  weak  or  both  eyes  were  weak  or  whether  the  eye  into 
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which  the  piece  of  tin  entered  wtiB  a  perfect  e^e  prior  to  the 
accident 

It  does  not  seem  to  me  that  it  is  in  anj  way  important  in  -view 
of  the  testimony  in  Ais  case,  whether  claimant  wore  glasses  prior 
to  the  accident  or  not  The  important  thing  is  that  he  allies 
an  accident;  that  within  the  required  time  he  notified  the  book- 
keeper and  the  business  manager;  that  the  bookkeeper  and  hnsi- 
nes8  manager  admit  this  and  that  thereafter  they  did  not  fumiah, 
u  waa  their  dn^,  this  claimant  with  proper  medical  attention, 
or  take  st^>s  to  bring  about  an  inveatigation,  if  they  doubted  an 
accident  occurred, 

la  my  opinion,  the  circumstances  justified  the  presumption 
that  there  was  an  accident,  that  the  evidence  suatalna  this  pre- 
sumption and  that  therefore  an  award  should  be  made. 

The  exact  amount  due  claimant  by  reason  of  the  loss  of  time, 
or  decreased  earning  capacity,  to  he  determined  at  a  subsequent 
hearing. 

On  the  24th  day  of  July,  1918,  the  Commission  acted  on  the 
for^;oing  matter  in  accordance  with  the  forgoing  (pinion. 


In  the  Matter  of  the  Claim  of  Chakles  Fischbk,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Qeitesee 
CoireTBUCTiow  OoMPAMT,  Employer ;  State  Insubakob  Fbsd, 
Insurance  Carrier 

.  Case  No.  13794 

(Derided  Jul;    U,   1»1S) 

Anthorltr  of  the  Commiuioa  to  change  an  award  made  upon  tlie  tecom- 
mendatlon  of  a  depnty  commiHiDner,  and  approved  pro  foima  bj  the 
ConuniMion,   where   tht   CommlMiou    ia   conTinced   that   the   award   it 


Whan  clalmanfa  hand  ia  injnred  and  the  loaa  of  Tialoi  In  ona  of  hla  eje*  la 
clatmea  aa  a  reanlt  thereof  aome  cauaal  relation  between  the  accident 
and  the  Tialon  mnat  be  eetabliahed. 

Poller  foOewad  by  Commiaalon  in  retard  to  appeala. 

The  claimant  herein  filed  a  claim  alleging  that  on  February  22,  1917, 
nhile  employed  by  the  Oeneaee  Conatmetion  Company,  cutting  grnnlt^ 
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r  ha  was  nalng  slipped  aft  the  chisel  utd  hit  the  top  ol  his 
ieft  lumd,  bruiaing  the  hand,  which  became  swollen  and  in  which  pus 
giihered.  An  award  was  niade  bj  the  deput;  who  heard  the  case,  based 
on  certain  teitiuioD;  teodiag  to  show  that  the  hand  and  arm  tiecBine 
inTolred,  and  that  poison  from  the  auppuraKon  got  into  clBinia.nt's  blood 
with  the  result  tliat  his  right  eye  was  affected  and  he  lost  the  Tiaion 
thereof.  On  tlw  other  heJid,  however,  one  of  the  phjBicianH  who  examined 
the  claimant  within  a  little  over  a  month  after  the  accident  found  no 
external  aigna  of  any  injury  in  the  hand.  It  is  declared  in  behalf  of  the 
claimant  that  the  deputy  commiseioner  who  heard  the  cBAe  having 
recommended  an  award,  under  which  $400  haa  been  already  paid  the 
claimant,  and  the  recommendation  of  the  deputy  comuiianioner  having 
been  Kpprawtd  pro  forma  by  the  CommiaBisn,  the  Conunisaion  is  entirely 
without  jurisdiction  to  change  thia  award,  even  though  it  ia  convinced 
that  the  same  is  erroneous.  In  thia  case  a  rehearing  was  asked  for  by 
the  insurance  carrier.  Claimant,  however,  alleges  that  although  it  might 
be  the  right  of  an  injured  person  to  have  a  rehearing,  that  the  statute 
being  a  humane  one  doea  not  cover  an  application  for  a  rehearing  in 
behalf  of  employers  and  inaurance  carriers.  Beld,  that  it  is  a  startling 
proposition  that  the  statute  should  have  for  its  scheme  the  right  of  one 
party  to  the  controveray  to  have  a  manifest  error  corrected  while  deny- 
ing it  to  the  other,  and  that  the  same  ruling  should  be  adopted  with 
reference  to  the  insurance  carrier  that  would  be  proper  in  caae  of  the 
claimant.  The  case  discloaed  a  riiarp  conflict  of  medical  teatimcmy. 
Beld,  that  to  believe  that  the  loss  of  vision  in  the  eye  resulted  from  the 
blow  on  tiie  hand  would  be  to  revive  the  old  logical  fallacy  pott  hoc  ergo 
propter  hoo,  and  that  an  injury  which  did  not  cause  any  local  infection 
could  not  have  caused  such  a  condition  in  a  remote  part  of  the  body  as 
was  necessary  to  cause  the  loss  of  the  use  of  the  eye.  The  awards  of  the 
Commiasion  must  be  made  not  mi  what  might  poeaibly  have  happened 
but  on  a  Bnding  that  it  did  happen.  It  the  award  ia  to  stand  at  all  it 
must  be  upon  «  valid  Bnding  that  the  blow  to  the  hand  had  canaed  such 
ft  condition  and  there  is  no  such  finding.  No  causal  relation  between  the 
Injury  to  the  claimant's  hand  and  his  loss  of  vision  in  his  right  eye  baa 
been  established  and  the  award  for  loss  of  the  use  of  the  right  eye  should 
be  rescinded  and  the  caae  closed. 

The  setting  aside  of  the  award  made  herein  and  the  closing  of  the  caae 
ia  all  the  more  readily  ordered  by  the  Ckimmiasion  because  the  elaimant'a 
attorney  haa  expreaaed  his  readiness  to  take  the  case  up  on  appeal  in 
case  the  CunmigiiLon  disturbs  the  award  already  made.  It  is  usually 
found  that  where  an  award  is  denied  to  the  claimant  the  denial  becomes 
Dnal,  because  the  claimant  ia  unable  to  prosecute  an  appeal,  whereas  if 
on  award  ia  made  in  behalf  of  the  claimant  which  the  insurance  carrier 
deems  to  be  wrong  it  is  pretty  sure  to  be  tested  out  <hi  appeal  because  the 
insurance  carriers  have  the  facilities  for  properly  reviewing  the  decisions 
of  the  Commission.  The  present  case,  however,  ia  exactly  the  reverse. 
The  claimant  haa  an  attorney  who  ia  perfectly  ready  and  willing  to  test 
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the  law  hj  an  appeal  io  this  ctM,  wbereu  tiie  insurance  cairitr,  being 
tlie  State  fund,  has  no  right  of  appeal,  and  an  award  if  made  nnut  itand 
and  be  paid,  bowerer  erroneous  It  may  bt. 

The  claimant  filed  his  claim  for  oompensatioii  in  this  case  on 
March  12,  1917,  in  which  he  gives  the  date  of  hia  accident  as 
Fetniary  22,  1917,  and  gave  the  following  answeni  to  qneatifmB: 
*•  Q.  How  did  accident  happen  (  A.  Was  cutting  concrete,  ham- 
mer slipped  off  chisel  and  hit  top  of  left  hand.  Q.  State  folly 
nature  of  injury?  A.  Bmiaed  left  hand.  Swollea  and  pus  is 
gathering.  Q.  Have  you  returned  to  work  t  A.  No.  Q.  If  not, 
when  will  you  be  able  to  return?  A.  Probably  about  a  weet 
Q.  Name  of  attending  physician?    A.  Dr.  W.  C.  Schuhart*' 

An  award  having  been  made  on  the  Feeomm^idation  of  the 
deputy  who  heard  the  case,  for  the  loss  of  the  use  of  right  eye, 
the  case  comes  on  for  review  at  the  request  of  the  insurance 
carrier.  Dr.  W.  C.  Schuhart,  the  first  attending  physician,  is 
dead. 

C.  D,  Eiehel,  for  claimant 

W.  A.  Hermann,  for  State  Fund. 

Iton,  Onmnissioner. —  It  is  stated  by  the  attorney  for  the 
claimant  that  $400  has  been  paid  the  claimant.  This  is  undoubt- 
edly more  than  enough  to  pay  the  claimant  for  hia  disability 
growing  directly  out  of  the  hand  injury,  for  Dr.  Schnell,  who 
later  treated  the  t^aimant,  testified  that  he  examined  the  claimant 
on  March  26,  1917,  only  a  little  over  a  month  after  the  accident, 
and  found  no  external  signs  of  any  injury  to  the  hand.  It  is 
somewhat  startling  to  a  perscm  not  skilled  in  medicine  to  be  told 
that  a  blow  upon  the  band  which  bad  so  completely  healed  as  to 
show  no  external  evidences  in  a  month,  should  be  the  cause  of 
total  blindness,  yet  such  is  the  claim  in  this  case  and  an  award 
has  been  made  on  that  theory  and  the  right  of  the  Commission 
to  review  this  award  is  challenged  by  the  attorney  for  the  claim- 
ant on  the  sole  ground  that  the  reoommeDdation  of  the  deputy 
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having  been  aj^roved  pro  forma,  the  CommiBflion  is  entir^y  with- 
out jarisdiction  to  change  the  award,  tsvea  though  it  is  convinced 
that  the  Bame  is  enoneons.  In  Beckman  v.  Oelerich,  171  App. 
Div.  353,  an  award  had  been  denied  the  claimant.  Upon  appli- 
cation of  the  claimant  for  a  rehearing  the  Commiseion  opened 
the  case,  received  further  testimony  and  made  an  award.  The 
insurance  carrier  in  that  case  raised  the  same  question  as  that 
presented  by  the  daimant's  attorney  in  this  case,  namely,  that 
the  award  having  once  been  made,  the  Commission  was  without 
jurisdiction  to  disturb  it  and  that  the  claimant's  only  remedy 
was  l^  way  of  appeal,  relying  upon  gections  22  and  23  of  the  law 
which  provide  in  section  22  that  the  Commission  may  vary  an 
award  where  a  change  in  conditions  has  taken  place,  and  in  section 
23  that  the  award  shall  be  final,  imless  reversed  on  appeal.  The 
court,  however,  construed  section  74  of  the  law,  which  gives  the 
Commission  continuing  power  and  jurisdiction  over  all  cases  and 
the  right  to  mate  such  modification  or  change  with  respect  to 
former  findings  or  orders  relating  thereto,  as  in  its  opinion  may 
be  just  otherwise  and  overruled  the  objection  of  the  insurance 
carrier,  saying:  "  Apparently,  upon  the  application  for  a  re-hear- 
ing, facts  were  brought  to  the  attention  of  the  Commission  indicat- 
ing that  its  decision  had  been  made  without  full  knowledge  of 
the  facts,  making  it  questionable  in  the  judgment  of  the  Com- 
missioners whether  the  claim  had  been  justly  disposed  of.  pos- 
sessed of  this  uncertainty  the  Commission  was  not  only  within  its 
rights,  but  in  the  discharge  of  a  positive  duty  when  it  granted  a 
re-hearing,  and  when  later  eonfronted  by  additional  evidence, 
and  believing  its  former  decision  to  be  incorrect,  it  prcnnptly 
corrected  it.  The  ri^t  exercised  by  the  CommiaBion  was  the  right 
often  exercised  by  courts  of  record  under  like  circumstances  even 
after  the  determination  of  the  case  on  appeal." 

The  attorney  for  the  claimant  apparently  was  familiar  with 
this  case  for  in  bis  memorandum  opposing  the  right  of  the  Com- 
mission to  review  the  award  in  this  case,  he  mentioned  the  Beck- 
man  case  and  then  in  oommenting  upon  it  says:  "  The  oonstruo- 
tion  of  the  statute  was  based  upon  the  theory  that  the  Act  wai 
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enacted  for  humaDe  parposes  and  that  for  tlie  benefit  of  the 
employee  a  liberal  constmction  had  to  be  given  in  view  of  such 
purpose;  The  opening  of  the  case,  having  been  aaked  for  by  the 
employee,  the  theory  of  the  court  waa  undoubtedly  correct  But 
where  such  application  ie  made  by  the  insurance  carrier  and 
against  the  employee,  the  reason  for  the  role  fails." 

And  again:  "  The  liberal  cfmstmction  invoked  by  the  courta 
does  not  obtain  in  favor  of  the  employer  and  insurance  carriei 
becanse  it  ia  contrary  to  the  scheme  and  scope  of  the  statute  to 
establish  such  an  interpretation." 

To  me  this  is  a  startling  statement,  that  a  statute  should  have 
for  its  scheme  the  ri^t  of  one  party  to  a  controverff^  to  have 
a  manifest  error  corrected  while  denying  it  to  the  other,  and  I 
do  not  for  a  moment  believe  that  a  proper  interpretation  of  the 
statute  would  warrant  any  sudi  conclusion.  In  the  recent  case 
of  Prendergast  v,  Berrian,  184  App.  Div.  240,  the  court  said: 
"  It  has  been  the  practice  of  the  Commission  and  of  the  courts  to 
administer  the  provisions  of  the  Compensation  Law  in  a  liberal 
spirit  and  in  disregard  of  formal  and  technical  rules  of  procedure. 
No  good  reason  suggests  itself  why  the  treatment  of  the  claimant 
should  be  liberal  and  that  of  employers  and  carriers  should  be 
otherwise." 

Certainly  no  reason  in  this  case  suggests  itself  to  my  mind 
why  a  different  ruling  should  be  adopted  with  refer^ice  to  the 
insurance  carrier  from  that  which  would  be  proper  in  case  of  the 
claimant  All  the  more  so,  since  the  insurance  carrier  is  the 
State  Fund,  which  has  no  right  of  appeal,  so  that  the  error  if  not 
corrected  by  this  Commission,  must  remain  entirely  uncorrected. 
I  think  the  attorney  for  the  claimant  inferentially  admits  that 
the  claimant's  case  for  an  award  for  the  loss  of  an  eye  is  without 
real  substance,  for  in  a  somewhat  vigorous  letter  of  protest  against 
a  re-consideration  of  the  case  by  the  Commission,  accompanied  by 
a  rather  prolix  memorandum,  he  nowhere  intimates  that  the  claim- 
ant ought  to  succeed  on  the  merits  of  his  claim,  but  bases  his  whole 
protest  and  argument  on  the  proposition  that  though  the  Oommis- 
simi  might  very  properly  correct  an  error  if  it  were  against  a 
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claimaDt,  it  cannot  correct  an  equally  obvious  error  if  it  should 
turn  out  to  be  against  an  insurance  carrier.  Turning  now  to  the 
merits  of  the  claimant's  claim,  I  am  unable  after  a  careful  study 
of  the  whole  record,  to  find  any  convincing  evidence  in  the  case 
that  the  claimant's  loss  of  vision  was  due  to  the  comparatively 
slight  injury  to  hia  hand.  As  already  stated,  Dr.  Schnell,  who 
examined  him  about  a  month  after  bis  accident,  fotmd  no  evidence 
of  any  external  injury  to  the  hand.  He  is,  however,  quite  positive 
in  his  opinion  that  the  blindneaa  is  due  to  the  hand  accident,  but 
bases  hia  opinion  apparently  upon  a  statement  made  by  Dr.  Schn- 
hart,  now  deceased,  that  the  claimant  had  septioaemia  of  the  left 
band  and  arm.  This  statement  of  Dr.  Schuhart  was  made,  as 
its  date  shows,  on  August  8,  1917,  or  nearly  six  months  after  the 
injury  to  the  band.  The  award  as  it  stands  apparently  will  have 
to  rest  largely  on  the  theory  that  because  the  blindness  followed 
an  accident  to  the  hand,  it  was  caused  by  it,  reviviiig  the  old 
Ic^cal  fallacy  posi  hoc  ergo  propter  hoc. 

I  am  unable  to  bring  my  mind  to  believe  that  an  injury  which 
did  not  cause  any  local  infection  could  have  set  up  a  septicaooiia 
causing  so  serious  consequences  in  a  portion  of  the  body  remote 
from  the  site  of  the  injury.  Turning  now  to  the. expert  medical 
testimony.  Dr.  Schnell  is  of  the  opinion  that  a  connection  has 
been  established  between  the  blindness  and  the  accident  to  the 
hand,  but  it  should  be  noted  that  he  bases  his  opinion  upon  the 
statement  made  by  Dr.  Schuhart,  that  a  septicaemia  set  in.  Also, 
that  he  is  the  expert  called  on  behalf  of  the  claimant  Dr.  Gdser 
was  asked  hie  opinion  and  among  other  things,  says:  "  Appar- 
ently this  man  had  some  severe  inflammation  in  the  left  hand  and 
arm  which  followed  the  day  after  a  severe  blow  on  the  band  with 
a  hammer.  This  apparently  did  not  result  in  any  pus  formation 
in  the  hand,  arm  or  axilla,  but  there  was  simply  a  condition  of 
severe  pain,  swelling,  tenderness  and  redness  which  persisted  in 
the  arm  for  three  or  four  we^s  without  breaking  down  or  form- 
ing pus.  I  think  it  is  quite  possible  that  in  this  severely 
inflamed  arm  there  might  have  been  a  small  focus  of  infection 
which  got  into  the  blood  stream  and  was  carried  to  the  iris." 
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This  it  seems  to  me  is  not  sufficient  to  warrant  us  in  making 
an  award.  Our  awards  must  be  made  not  on  what  possibly  might 
have  happened,  but  on  a  finding  that  it  dui  happen.  This  award 
cannot  certainly  stand  on  a  finding  made  by  this  Commiseion  that 
it  is  possible  that  the  blow  to  th«  hand  caused  septica^nia  ^ich 
was  carried  to  the  eye.  If  the  award  is  to  stand  at  all,  it  must 
be  on  a  flat  finding  that  the  blow  to  the  hand  did  cause  such  a 
condition.  Dr.  Williams,  the  examining  physician  for  the  Stat© 
Fimd,  is  very  positive  that  no  causal  connection  has  been  traced 
between  the  hand  injury  and  the  blindness  of  the  claimant's  eye. 
Dr.  Lewy,  our  chief  medical  examiner,  states:  "If  within  two 
weeks  after  the  allied  injury  an  acute  severe  iritis  devel(q)ed, 
and  if  the  infection  following  the  hand  was  severe  enough  to  con- 
sider it  septica^nia,  then  the  dislodgment  of  some  septic  material 
from  the  site  of  the  injured  septic  focus  could  have  lodged  into 
the  eye  through  the  circulation,  causing  the  condition  which 
resulted  in  blindness  of  the  right  eye  (unless  the  claimant  had  all 
the  evidence  of  a  general  septicaemia),  I  would  be  inclined  to 
think  that  the  iritis  was  due  to  other  predisposing  constitutional 
causes." 

Here  again  the  stat^nent  is  that  the  septic  focus  covid  have 
lodged  into  the  eye  through  the  circulation  and  not  a  statement 
that  it  did.  In  fact  it  is  his  opinion  on  the  whole  case  that  it 
did  not  Dr.  Torok,  an  eminent  ^e  specialist,  has  examined  the 
case  and  states:  "It  is  to  my  knowledge  and  according  to  my 
experience,  and  also  the  experience  of  all  authorities  in  ojAthal- 
mology,  an  extremely  rare  occurrence  that  a  septicaemia,  which 
means  an  acute  and  highly  virulent  infection,  should  cause  an 
iritis.  *  *  *  According  to  our  present  knowledge  iritis  is  due 
to  either  constitutional  causes  or  to  some  chronic  infectuous  focus 
in  the  body,  where  the  virulence  of  the  bacteria  has  been  lowered, 
such  as  an  abscess  of  the  teeth,  sinuaes,  tonsils,  prostate  gland,  etc 
Such  a  focus  (abscess  of  teeth)  has  been  found  in  Mr.  Fisher's 
body  and  it  is  therefore  in  my  opinion  most  probable,  that  the 
iritis  is  due  to  this  condition." 

In  my  opinion  a  causal  rdation  between  the  injury  to  the  claimr 


DigilizeflbyGoOgle 


L&TAHOHA  V.  KlUBALL  &  £ 


State  Indugtriil  CommlHioii  [VoL  17] 

ant's  hand  and  his  loss  of  vision  in  his  right  eye  has  not  been 
established  and  I  recommend  that  the  award  for  loss  of  the  use 
of  his  right  eje  be  rescinded  and  the  caae  closed.  I  advise  this 
all  the  more  readily  because  the  claimant's  attorney  has  expressed 
his  readiness  to  taie  the  case  up  on  appeal  in  case  the  Commiseion 
disturbs  the  award  already  made.  We  usually  ■find  that  where  an 
award  is  denied  to  the  claimant,  the  denial  becomes  final  because 
the  claimant  is  unable  to  prosecute  an  appeal,  whereas  if  an  award 
IB  made  in  favor  of  a  claimant  which  an  insurance  carrier  deems 
to  be  wrong,  it  is  pretty  sure  to  be  tested  out  on  appeal,  because 
insurance  carriers  have  the  facilities  for  properly  reviewing  our 
decisions.  The  present  case,  however,  is  exactly  the  reverse.  The 
claimant  has  an  attorney  who  is  perfectly  ready  and  willing  to 
test  the  law  by  an  appeal  in  this  case,  whereas  the  insurance 
carrier,  being  the  State  Fund,  has  no  ri^t  of  appeal  and  an 
award,  if  made,  must  stand  and  be  paid  however  erroneous  it 
may  be; 

On  the  24th  day  of  July,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Fbank  Lavancha,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Kim- 
BAti,  &  Son,  Employer;  Mabyland  Casualty  Compaht, 
Insurance  Carrier 

Claim  No.  S-4257 

(Decided  July  26,  IS18) 

Injoriea  luatained  by  Frank  Lavuicha  while  employed  by  KimbaU  &  Son  m 
a  foreman  la  a  veneer  mill  and  tav  mill  at  Haniaville,  N.  Y. 

On  Apia  16,  1B18,  while  Frank  LaTancha  was  enployed  by  KimbaU 
&  Son  aa  a  foreman  in  the  operation  of  a  veneer  mill  and  saw  mill  and 
In  lumbering  at  HarrJHTille,  N.  Y.,  he  waa  in  the  regular  course  of  hia 
employment  aa  auch  foreman  fulfilling  bis  duties  as  a  eawyer  and  flier, 
«id  •whilt,  thua  engaged  at  the  plant  of  hia  employer  waa  injured  by  hot 
•«•  being  blown  into  hia  face  and  eyea  by  tbe  explosion  of  a  ean  contain- 
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ing  boiling  tea,  and  auatained  severe  injuriea.  Many  of  the  oaploTeet 
had  the  cuBtom  of  eating  their  lunches  on  the  premiiea  and  each  man 
brought  a  pail  containing  tea  and  heated  It  upon  a  atove  at  the  plant. 
The  cans  were  placed  on  the  store  a  few  minutes  hefora  twal*e.  This 
habit  WBI  continued  with  the  knowledge  and  acquiescence  of  the  employer. 
While  the  claimant  was  putting  his  tea  pail  on  the  store  the  pail  of  a 
fellow  ranployee  there  being  heated  exploded  and  the  corer  of  the  pail 
flew  <A  and  the  steam  and  hot  tea  blew  Into  his  face  and  eyea.    Award 

This  claim  oame  on  for  hearing  before  State  InduBtrial  Com- 
miasion  at  Syracuse,  N.  T.,  on  July  2,  1918,  and  at  Watratown, 
N.  T.,  on  July  25,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Comnusaion- 

Fitsimmons  &  Archibald,  attorneys  for  employer  and  insurance 
carrier. 

Fred  L.  Smith,  attorney  for  claimant 

By  the  Comuission. —  All  the  evidence  submitted  before  the 
Commission  having  been  beard  and  duly  considered,  the  Cwnmis- 
sion  makes  its  conclusions  of  fact,  award  and  decision,  as  follows: 

On  April  16,  1918,  the  day  vihea  Frank  Lavandia  receiTed  his 
injuries,  he  resided  at  Harrisville,  N.  Y.,  and  was  employed  by 
Kimball  &  Son  engaged  in  the  operation  of  a  veneer  mill  and  saw 
mill,  and  in  lumbering  at  Harrisville,  N.  Y.  Frank  Lavancha 
was  employed  at  said  plant  as  a  foreman  and  his  duties  consisted 
of  being  a  sawyer  and  filer. 

On  said  date,  Frank  Lavancha  was  working  for  his  employer 
at  his  employer's  plant,  and  while  engaged  in  the  r^ulai  course 
of  his  employment,  the  cover  of  a  can,  containing  boiling  tea, 
blew  o£F,  and  the  tea  was  blown  into  his  face  and  eiyee,  and  he 
sustained  injuries  consisting  of  burned  face  and  e^yee,  which  dis- 
abled him  from  the  date  of  sajd  accident  to  June  10,  1918. 

The  accident  to  Frank  Lavancha  occurred  shortly  after  12  noon, 
and  immediately  after  he  had  shut  the  mill  down  for  the  noon 
recess.     It  was  the  prevailing  oustcnn  among  the  an^dciyeee  at 
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this  plant  to  eat  their  lunches  od  the  premises  and  for  this  ptu- 
pose  the  men  never  took  a  fall  hoar,  the  time  for  lunch  running 
from  half  an  hoar  to  fifty  minntea.  It  waa  likewise  costomarj 
for  the  onployeea  to  place  upon  a  stove,  in  said  plant,  pails  or 
cans  containing  tea  for  the  purpose  of  having  hot  tea  at  the  noon 
time  meal.  Usuallj  the  cans  were  placed  on  the  stove  a  few 
minutes  before  13.  The  heating  of  tea  and  the  eating  of  lunch 
on  the  premises  waa  done  with  the  knowledge  and  acquiescence 
of  the  onplover.  Frank  Lavancha,  after  shutting  the  mill  down 
at  13  o'clock,  took  his  pail  containing  tea  and  was  ahout  to  place 
the  same  on  a  stove  upon  which  rested  the  pail  of  a  fellow- 
employee,,  which  was  being  heated,  when  the  latter  pail  exploded 
in  that  the  cover  of  the  pail  blew  off  and  the  steam  and  hot  tea 
from  the  pail  blew  into  his  face  and  eyes. 

The  average  weAly  wage  of  Frank  Lavancha  waa  the  sum  of 
seventeen  dollars  and  thirty-one  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  «nployer  within  the  time  prescribed  by  section  18  of  the 
Compensation  Law,  but  it  has  not  been  established  as  a  fact  that 
such  notice  was  not  given,  and  it  is,  therefore,  presumed  under 
section  21  of  the  Compensation  Law  that  sufficient  notice  waa 
given.  On  the  other  hand,  objection  to  the  failure  to  give  such 
notice  not  having  been  raised  before  this  Commission  at  the  hear- 
ings of  this  claim  is  deemed  to  have  been  waived  by  both  the 
employer  and  insurance  carrier. 

Award  of  compensation  is  hereby  made  against  Kimball  & 
Son,  employer,  and  Matyland  Casualty  Company,  insurance 
carrier,  to  Frank  Lavancha,  injured  employee,  for  a  period  of 
seven  and  four-sixth  weeks  from  April  16,  IfflS,  to  June  10, 1918, 
at  the  rate  of  eleven  dollars  and  fifty-four  cents  per  week. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  waa  given  to  the  employer.     On  the 
other  hand,  the  failure  to  give  such  notice  is  deemed  to  have  been 
waived  by  both  the  employer  and  the  insurance  carrier. 
Sum  DSFT.  Reft. —  Vql.  17        40 
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In  the  Matter  of  the  Claim  of  Elleh  Whalkh,  Widow,  on 
Behalf  of  Herself  and  Infant  Childr^  for  CompenBation  under 
the  Workmen's  CompenBation  Law,  for  the  Death  of  W11.1.UH 
0.  Whalbk,  against  Stamwood  Towing  Company,  Employer  j 
New  Aubtbkdam  Casualty  Company,  Insuranoe  Carrier 

Death  Case  No.  77165 

(Decided  August  12,  1»18) 

InjuriCB  snatained  b7  Williim  C.  Wlialen,  reanltliiK  in  Ui  death,  whOa 
employed  try  the  Stanvood  Towing  Company  as  a  tng  hoat  captain. 

On  Januar;  20,  IQIS,  William  C.  Whalen,  while  employed  aa  a  captain 
of  the  tug  William  Rheinhardt  by  the  Stanwood  Towing  Company  of 
New  York  city,  a.  corporation  engaged  in  the  operation  of  Teaeela,  wa« 
called  to  the  office  of  hia  employer  at  No.  17  State  street  in  that  city, 
where  be  was  paid  his  wages  and  told  that  he  was  discharged.  That  waa 
about  eleven  o'clock  in  t}ie  morning.  He  returned  to  hia  boat  apparently 
to  secure  his  clothes  and  procure  his  license,  aa  a  master  of  a  vessel  is 
allowed  but  twenty-four  bouis  by  law  on  a  new  boat  without  his  license 
in  his  possesion.  About  1  p.  m.  of  that  day  he  lunched  on  the  boat  with 
the  engineer,  who  was  the  last  person  to  see  him  alive.  On  May  3,  1918, 
his  body  was  found  floating  in  the  East  river  near  Uie  place  where  tho 
William  RhMnhardt  had  been  tied  on  said  January  20,  1918.  BeU,  that 
Mr.  Whalen'B  death  was  in  the  regular  course  of  hia  employment  and  tlie 
reasonable  inference  is  that  he  fell  from  his  boat  into  the  water  or  fell 
into  the  water  while  attempting  to  leava  his  boat.  Award  made  and 
funeral  expenses  provided  tor. 

The  accidental  death  of  William  C.  Whalen  occurred  on  Janu- 
ary 20,  1918,  subsequent  to  the  amendment  by  Congress  of  sec- 
tions 24  and  256  of  the  Judicial  Code  saving  to  claimants  the 
ri^ts  and  remedies  under  the  Workmen's  Compensation  Law  of 
any  State.  Hearings  were  duly  held  at  New  York  city  on  June 
3,  1918,  July  31,  1918,  and  August  12, 1918. 

Robert  W,  Bonynge,  counsel  to  State  Industrial  Commission. 

Frederick  Mellor,  attorney  for  employer  and  inauranoe  carrier. 

Claimant  in  person. 
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Bt  thx  CouitJBstos. —  All  the  evidence  anbioitted  before  the 
Commission  having  beeai  heard  and  duly  considered,  tlie  Commis: 
sion  mikee  its  conclusions  of  fact,  award  and  decision,  ai  follows ; 

On  Januaiy  20,  1918,  the  day  whem  William  0.  Whalen 
received  the  injuries  which  resulted  ia  hia  death,  he  resided  at 
No.  600  West  Thirty-fifih  street,  New  York  city,  and  was 
employed  by  Stanwood  Towing  Company  of  No.  17  State  street, 
New  York  city,  aigaged  in  the  operation  of  vessels.  William  C. 
Whalen  was  employed  as  the  master  or  captain  of  a  tug  known  as 
WUlican  RhetTihardt. 

On  January  30,  1918,  William  C.  Whalen  was  vrorking  for 
hie  employer  as  captain  of  the  tug  William  Rheinhardt,  which  was 
tied  to  pier  11,  East  river,  New  York  city,  and  while  engaged  in 
the  r^ular  course  of  his  employment,  was  accidentally  drowned. 

There  is  no  direct  proof  of  an  accident  causing  Mr.  Whalen's 
death,  and  the  award  and  findings  herein  are  based  upon  the 
reasonable  inferences  to  be  drawn  from  the  facts.  On  January 
20,  1918,  William  C.  Whalen  arrived  at  the  tag  WiUiatn  Rhein- 
hardt at  about  9 :30  a.  m.  Shortly  thereafter  he  left  the  boat  to 
secure  the  services  of  a  cook  and  returned  to  the  boat  with  the 
cook.  He  remained  on  the  boat,  and  in  charge  thereof,  until 
between  10  and  11  a.  u.,  when  in  response  to  it  telephone  message 
he  went  to  the  office  of  hia  employer  at  No.  17  State  street.  New 
York  city,  where  he  was  paid  his  wages  and  told  that  he  was  dis- 
charged. He  returned  to  the  boat  apparently  to  obtain  his  clothes 
and  to  procure  his  license  —  it  being  customary  for  a  master  of 
a  vessel  to  ronove  his  license  from  a  boat  at  the  termination  of 
his  employment  thea-eon,  as  the  law  allowed  a  master  of  a  veseel 
but  twenty-four  hours  on  a  new  boat  without  his  license  in  hi? 
possession.  He  was  last  seen  alive  on  the  boat  between  1  and 
1:30  p.  K.,  having  taken  lunch  thereon  with  the  engineer,  who 
was  the  last  person  known  to  have  seen  him  alive.  On  May  3, 
1918,  his  body  was  found  floating  in  the  East  river  between  piers 
11  and  13,  and  near  the  place  where  the  tug  WUliam  Rhevtihardl 
had  been  tied  on  January  30,  1918. 

The  reanmable  inference  is  that  William  C.  Whalen  fell  fron: 


DigilizeflbyGoOgle 


Statk  Dbpabtubht  Reports 


(VoL  17]  SteU  InduBtrUl  CmnmlasioD 

his  boat  into  the  water,  or  he  fell  into  the  water  while  attempting 
to  leave  his  boat 

The  average  we^j  wage  of  William  C.  Wholen  was  the  sum  of 
twenty-three  dollars  and  eight  craits. 

Written  notice  of  death  was  not  given  to  Hie  employer  within 
thirty  days  thereafter,  hut  sufficient  reason  axisted  why  such 
notice  could  not  have  heen  given  as  the  claimant  herein  did  not 
know  of  the  accidmital  death  until  the  finding  of  the  hody.  On 
the  other  hand,  objection  to  the  failure  to  give  such  notice  not 
having  been  raised  before  the  Conunistson  at  the  hearings  of  diis 
claim  ie  deemed  to  have  been  waived  by  both  the  employer  and  the 
insurance  carrier. 

WUliam  C.  Whalen  left  him  surviving  Ellen  Whalen,  widow, 
aged  twenty-eight  years;  Loretta  Whalen,  dau^ter,  aged  seven 
years ;  Eleanor  Whalen,  dau^ter,  aged  five  years ;  and  William 
Whalen,  son,  aged  three  years,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  Stanwood  Tow- 
ing Company,  employer,  and  New  Amsterdam  Casualty  Company, 
insurance  carrier,  to  the  widow  and  minor  children  of  William 
C,  Whalen,  deceased  employee,  as  follows;  To  Ellen  Whalen, 
widow,  aged  twenty-eight  years,  at  the  rate  of  $6,924  weekly,  dur^ 
ing  widowhood,  with  two  years'  compensation  in  one  sum  upon 
remarriage;  to  Loretta  Whalen,  daughter,  aged  seven  years,  to 
Eleanor  Whalen,  daughter,  aged  five  years,  and  to  William 
Whalen,  eon,  aged  three  years,  at  the  rate  of  $2,308  to  each  until 
they  shall  respectively  arrive  at  the  age  of  eighteen  years;  and  in 
case  of  the  subsequent  death  of  Ellen  Whalen,  widow,  then  the 
payments  to  the  children  shall  be  proportionately  increased  until 
each  shall  be  receiving  a  sum  equal  to  15  per  cent  of  the  above 
mentioned  average  weekly  wage;  and  to  Thomas  P.  Howley  in 
the  sum  of  $100  on  acount  of  the  funeral  expenses  of  William 
C.  Whalen,  deceased. 

The  failure  to  give  written  notice  of  death  to  the  employer 
within  thirty  days  thereafter  is  hereby  excused  on  the  ground  that 
sufficient  reason  existed  why  such  notice  could  not  be  ^ven.  On 
the  other  hand  the  failure  to  give  such  notice  is  deoned  to  have 
been  waived  by  both  the  employer  and  the  insurance  oarrier. 
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In  the  Matter  of  the  Claim  of  G-eohok  B.  Kolp,  for  Compensa- 
tioQ  under  the  Woikmen's  Compensation  Law,  against  Joseph 
F.  Stabell  Co.,  Employer;  Lohdoh  Ouabaittbb  ahd  Acci- 
dent CoMFAHT,  Ltd.,  Insurance  Carrier 

Case  No.  B-3478 

(Decided  August  16,  1S18) 

Injuriei  «utained  b;  6«ots«  B.  Enlp  wUto  employed  u  «  fmeman  on  excAva- 
tion  work  by  Joseph  F.  SUbell  Compuy  in  tlu  city  of  Bufialo,  K.  T. 

On  December  30,  1017,  Oecrge  B.  Eulp,  nhile  em^oyed  ba  a  foremui 
by  Joeepb  F.  Stabell  CompAny  At  BufTklo,  N.  Y.,  and  while  engeged  In 
the  r^ular  course  of  his  employ  ment,  was  endeavoring  to  thaw  out  « 
gasoline  pump  whoi  the  gasoline  exploded,  inflicting  severe  injuries  and 
serious  fAcisl  disfigurement  The  enplc^er  and  the  claimant  reached  an 
agreement  as  to  eompoiaation  for  his  injuries  SJid  several  payments  on 
account  thereof  wrae  made.  This  being  a  caee  involving  serious  facia) 
diaflgurement  it  is  within  the  provisions  of  subdivision  3  of  section  16 
of  the  Compensation  Law  and  snbsequmtly  came  on  for  a  hearing  before 
the  Commission  as  to  that  phase  of  the  cue.    Award  made. 

The  injuries  to  George  B.  !Kulp  were  sustained  on  December 
80,  1917.  On  January  26,  1918,  a  written  agreement  was 
witered  into  between  employer  and  injured  employee  for  the 
payment  of  compensation.  Said  agreement  was  duly  approved 
by  this  Commission  on  February  8,  1918,  and  in  accordance 
therewith,  paymraits  of  compensation  have  been  made  to  the 
injured  employee.  This  claim  came  on  for  hearing  on  June  7, 
1918,  June  21,  1918,  and  August  16,  1918,  at  Buffalo,  N.  Y., 
in  respect  to  the  serious  facial  disfigurement  sustained  by  claim- 
ant, and  an  award  of  $2,000  was  made  on  June  21,  1918,  and 
reaffirmed  on  August  16,  1918,  under  subdivision  3  of  section  15 
of  the  Workmen's  Compensation  Law,  which  provides  that  in  ease 
of  an  injury  resulting  in  serious  facial  or  head  disfigurement  thi? 
Commision  may,  in  its  discretion,  make  an  award  of  compensa- 
tion as  it  may  deem  proper  and  equitable  in  view  of  the  nature 
of  thn  disfigtimment 
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Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 
William  Butler,  attorney  for  employer  and  instirance  carri«. 
Claimant  in  person. 

Bt  the  CouiciBaioiT. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  December  30,  l&lT,  the  day  when  George  B.  Kulp  received 
the  injuries  which  resulted  in  serious  facial  disfigurement,  he 
resided  at  No.  168  West  avenue,  Buffalo,  N.  T.,  and  was  employed 
by  Joseph  F,  Stabell  Company,  engaged  in  sewer  construction 
and  excavation  work  at  Swan  and  Jefferson  streets,  Buffalo,  N.  Y. 
George  B.  Knlp  wa«  employed  as  foreman  in  connection  with 
said  work. 

On  December  30,  1917,  George  B,  Kulp  was  working  for  his 
employer  at  the  location  above  mentioned,  and  while  engaged  in 
the  r^:ular  course  of  his  employment,  while  attempting  to  start 
a  gasoline  pump,  and  in  thawing  the  same  out,  the  gasoline 
exploded  and  his  clothes  caught  fire  and  his  face,  neck  and  chest 
were  burned,  which  injuries  resulted  in  disabling  him  for  a  period 
of  eight  weeks  and  one  day,  and  likewise  resulted  in  seriaus 
facial  disfigorem^t 

The  nature  of  said  disfigurement  is  as  follows:  On  the  fore- 
head there  is  a  hyperemic  area  4  inches  by  2%  inches  in 
the  form  of  a  cross,  directly  in  the  median  line  of  the  frontal 
bone  from  the  hair  line  above  to  the  eyebrows  below.  On  either 
side  are  other  areas,  less  prominent  but  plainly  perceptible,  from 
temple  to  temple.  This  discoloraticm  is  due  to  hyperemia  and  is 
not  pigmentated.  Each  eyebrow  has  been  involved,  with  some 
cicatrie  tissue  above  each  eye.  The  disfigurement  is  produced 
by  the  discoloration,  which  is  plain  and  prominent.  He  is  only 
burned  below  the  forehead.  His  hat  protected  the  fordiead  to 
auch  an  extent  that  the  skin  is  normally  white  outside  of  the 
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byperemic  area  which  has  resulted  from  his  buras.  The  dis- 
coloration incieases  as  the  man  gets  excited,  increasing  the  Uood 
supply  locally. 

The  average  weekly  wage  of  George  B.  Eulp  was  the  sam  of 
twenty-five  dollars  and  ninety-six  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  it  has  not 
been  eetabliBhed  as  a  fact  that  sach  notice  wa»  not  given,  and 
it  is,  therefore,  pregumed  under  section  21  of  the  Compensation 
Law  that  sufficimt  notice  was  givraL  Both  employer  and  insur- 
ance carrier  are  also  estopped  from  raising  any  question  in 
respect  to  said  notice  by  reason  of  the  written  agreement  for  the 
payment  of  compensation  entered  into  as  hereinbefore  noted. 

Award  of  compensation  is  hereby  made  against  Joseph  F. 
Stabell  Company,  employer,  and  London  Guarantee  and  Accident 
Company,  Ltd.,  insurance  carrier,  to  George  B.  Kulp,  injured 
eonployee,  in  the  sum  of  $2,000  on  acconnt  of  and  in  view  of  the 
serious  facial  disfigurement  resnlting  from  the  injuries  sustained 
on  December  80,  1917. 

It  is  presumed  under  section  21  of  the  Compeosfition  Law  that 
snfBcient  notice  of  injury  was  given  to  the  wnployer.  Both 
employer  and  insurance  carrier  are  estopped  from  raising  any 
question  in  respect  to  the  failure,  if  any,  to  give  written  notice 
of  injury  within  ten  days  after  disability  by  reason  of  the  writ- 
ten agreement  for  the  payment  of  compensation  entered  into 
between  employer  and  injured  employee. 
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In  the  Matter  of  the  Claim  of  Fbawcbs  Gattovi,  Widow,  for 
CompensatioQ  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Ahthoht  B.  Gattovi,  againat  The  N«w  Tobk 
Cbhtbal  Railboad  Company,  Employer  and  Sdf-Insurer 

Death  Claim  No.  66463 

(Decided  September  «,  1918) 

bJvilM  luUlned  liy  Anthonr  B.  Gattovi,  lesnltliv  In  Ui  dutk,  while 
•mplDyed  *i  ■  switch  brtkemsn  1>r  the  New  Toik  Central  HaiItmiI  Com- 
pany At  AlUon,  N.  r. 

On  January  9,  1915,  Anthony  B.  Gattovi,  while  employed  aa  a  awitcb 
brakeman  by  the  New  York  Central  Railroad  Company  at  Albion,  N.  Y., 
and  while  engaged  in  the  regular  cour»e  of  his  employment,  jumped  frcon 
bii  engine  for  the  purpose  of  throwing  a  switch  and  was  strndi  b;  k 
pMsing  engine  and  instantly  kilted.  The  car  he  was  switching  at  the 
tine  of  his  death  waa  a  coal  car  originating  at  Cozton,  Psnn.,  couaigned 
to  a  coal  dealer  at  Albion,  K.  Y.,  having  been  dropped  at  Albion  the 
ni^t  of  the  accident  by  a  train  of  which  it  formed  a  p«rt  on  its  inter- 
■t«.t«  journey  from  Coxton  to  Albion.  Held,  that  the  general  Mope  of 
deceased's  employment  embraced  the  moying  of  cars  in  both  interstate  and 
intrsatate  commerce  and  that  aa  the  interstate  transportation  of  aaid  coal 
car  waa  not  terminated  until  the  car  was  placed  on  the  elevator  aiding 
naed  by  the  consignee  the  deceased  was  employed  in  interatatc  oommeroe 
at  the  time  of  said  accident.  Award  denied  ou  the  ground  that  the 
deceased  was  employed  in  interstate  commerce  and  therefore  the  Cam- 
mission  ia  without  jurisdiction. 

This  claim  came  on  for  hearing  before  State  Indnstrial  Com- 
nuBsion  at  Albany,  N.  Y,,  on  November  3,  1915;  at  New  York 
city  wi  June  14,  1917;  at  Albion,  N.  Y.,  on  May  27,  1918,  and 
at  New  York  city  on  September  6,  1918. 

Kobert  W.  Bonynge,  counsel  to  State  Indnstrial  Commission. 

Fluhrer,  Reed,  Wage  &  White,  attorneys  for  claimant. 

Visscher,  Whalen  &  Austin,  attom^s  for  employer  and  self- 
insorer. 

By  thb  Commission, — All  the  evidence  submitted  before  the 
Commission  having  been  beard  and  duly  considered,  the  Commia- 
eioQ  makes  its  conclusions  of  fact  and  decision  as  follows: 
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On  January  9,  1915,  the  day  when  Anthony  B.  Gattovi 
received  the  injiuies  which  resulted  in  his  death  on  the  same  day, 
he  resided  at  Hion,  N.  Y.,  and  was  employed  by  the  New  York 
Central  Railroad  Company  engaged  in  the  operation  of  a  steam 
railroad.  Anthony  B,  Gattovi  was  employed  as  a  brateman 
assigned  to  a  switching  crew.  The  general  scope  of  his  employ- 
ment embraced  the  moving  of  cars  in  both  intrastate  and  inter- 
state commerce. 

On  January  9,  1915,  Anthony  B.  Gattovi  was  woAing  for  his 
employer  at  Albion,  N.  Y,,  and  while  engaged  in  the  r^ular 
course  of  his  employment  aa  a  brakeman  he  waa  riding  on  the 
footboard  of  a  switching  engine,  and  after  having  jumped  from 
said  footboard  for  the  purpose  of  throwing  a  switch  he  was  struck 
by  a  passing  engine  and  sustained  injuries,  including  a  broken 
neck,  which  resulted  in  his  death  instantly. 

At  the  time  of  this  accident  Anthony  B.  Gattovi  waa  employed 
as  a  brakeman  and  a  member  of  a  switching  crew,  which  was 
then  engaged  in  switching  a  ear  loaded  with  coal  from  the  main 
tracks  or  yard  at  Albion,  K.  Y.,  to  an  elevator  siding  in  front 
of  the  plant  or  premises  of  the  consignee  of  said  coal  car.  The 
coal  car  had  arrived  at  Albion  at  about  9 :50  p.  m.  on  January  8, 
1915,  and  had  originated  at  Coxton,  Fenn.,  and  waa  consigned  to 
Harold  Crother,  a  coal  dealer  at  Albion,  N.  Y.  The  car  had  been 
dropped  at  Albion  the  ni^t  before  the  accident  by  the  train,  of 
which  it  formed  a  part,  on  its  interstate  journey  from  Coxton  to 
Albion. 

On  the  morning  of  January  9,  1915,  Harold  Crother,  the 
consignee,  had  been  informed  of  the  arrival  of  the  car  of  coal. 
It  was  customary  for  the  railroad  company  to  deliver  all  cars 
billed  to  said  consignee  on  an  elevator  siding  located  in  front 
of  the  consignee's  plant.  Said  siding  was  used  for  the  service 
of  some  half  dozen  private  concerns,  and  was  not  used  for  trans- 
porting trains  over  generally,  though  used  in  case  of  emergency 
1^  the  railroad  company  for  the  storage  of  its  cars  or  of  its  paa- 
senger  trains. 

As  the  interstate  transportation  of  said  coal  car  was  not  termi- 
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nated  until  the  car  was  placed  on  the  elevator  siding,  Anthony 
B.  Gattovi  was  employed  in  interstate  commerce  at  the  time  of 
eaid  accident 

Anthony  B.  Qattovi  left  him  anrviving  Frances  Gattovi,  widow, 
aged  tweaity-three  years,  the  claimant  herein. 

Award  of  compenantion  is  hereby  denied  to  Frances  Gattori, 
widow,  on  the  gronnd  that  at  the  time  of  said  accident  Anthony 
B.  Gattovi  was  employed  in  interstate  commerce,  and  therefore 
this  Commission  is  without  jurisdiction. 


In  the  Matter  of  the  Claim  of  Lilliaw  E.  Stewabt,  Widow,  on 
Behalf  of  Herself  and  Infant  Children,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
William  M.  Stewabt,  against  KiricK£&BOOKEa  Icb  Oom- 
PANT,  Employer  and  Self-Insurer 

Death  Case  No.  350055 
(Decided  September  18,  191S) 

bjnriw  atiatAliMd  by  William  H.  Stewart,  resultiiiE  In  his  dHth,  while 
employed  ai  a  baige  man  by  the  Knickerbocker  Ice  Company  in  tlM  dty 
of  Hew  York. 

On  August  3,  1918,  William  M.  Stewart,  while  employed  aa  a  barf^ 
man  bj  the  Knickerbocker  Ice  Company,  a  New  Jersey  corporation  engaged 
in  the  buBincBB  of  ice  storage  and  diitrlbution  and  aleo  in  the  operation 
of  barges  on  the  Hudson  river  used  in  transporting  ice  from  it*  ice 
houoea  on  the  upper  Hudson  to  points  in  New  York  city,  and  while 
engaged  in  the  r^ular  course  of  hia  employment  woB  standing  on  a  jitt 
aiding  in  diamantling  a  derrick  and  rigging  used  on  ice  barges  when  he 
fell  backward  into  the  river  and  woa  drowned.  At  the  hearing  the 
employer  and  self-insurer  raiaed  the  question  of  the  constltutionolilT 
ot  the  amoidment  by  Congresa  of  sectione  24  and  256  of  the  Judidal 
Oode.     Awards   made,  and  funeral  ezpenoes  provided  for. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  No.  230  Fifth  avenue.  New  York  city, 
on  September  18,  1918,  and  an  award  of  compensation  was  made 
as  hereinafter  set  forth.  At  eaid  hearing  the  attorney  for  the 
employer  and  self-insurer  raised  the  question  of  th«  constitQtiou- 
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alitj  of  the  amendmeDt  hy  Congress  of  sections  24  and  256  of 
the  Judicial  Code  conteDding  that  said  amendment  was  in  viola- 
tion of  the  Constitution  of  the  United  States,  and  made  in  excess 
of  the  powers  of  Congress  under  the  powers  of  the  Constitution. 

Bobert  W.  Bonjnge,  coimsel  to  State  Industrial  Commission, 

Bertrand  L.  Pettigrew,  attorney  for  claimant. 

Frank  R.  Savidge  (Cleland  B.  Neal,  of  counsel),  attomgr  for 
employer  and  sdf-insnrer. 

By  THE  CcMMiBSioiT. — AH  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  eonclusions  of  fact  and  award  as  follows: 

On  August  S,  1918,  the  day  when  William  M.  Stewart  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  No.  1829 
Amsterdam  avenue.  New  York  city,  and  was  employed  by 
Knickerbocker  Ice  Company,  a  New  Jersey  corporation,  engaged 
in  the  business  of  ice  storage  and  ice  distribution,  as  well  as  in 
the  operation  of  barges  on  the  Hudson  river  for  the  purpose  of 
distributing  ice  from  ice  houses  on  the  upper  Hudson  within  the 
State  of  New  York  to  points  in  New  York  city.  William  M. 
Stewart  was  employed  as  a  barge  man  on  one  of  said  barges. 

On  August  3,  1918,  William  M.  Stewart  was  working  for  his 
employer  and  while  engaged  in  the  r^ular  course  of  his  employ- 
ment as  a  barge  man,  and  while  standing  on  a  dock  or  pier  at 
the  comer  of  Ninety-fifth  street  and  North  river.  New  York  city, 
participating  in  the  dismantling  of  a  derrick  and  rig^ng  which 
had  been  used  to  remove  ice  from  the  barges,  he  lost  his  balance 
and  fell  backward  into  the  river  and  was  drowned. 

The  average  weekly  wage  of  William  M.  Stewart  was  the  snm 
of  twenty-three  dollars  and  eight  cents. 

Due  notice  of  death  was  given  to  the  employer. 

William  M.  Stewart  left  him  surviving  Lillian  E.  Stewart, 
widow,  aged  forty  yeare;  Beatrix  Stewart,  daughter,  aged  four- 
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teeo  years;  Alida  Stewart,  daughter,  aged  thirteen  years;  "Wil- 
liam M.  Stewart,  son,  aged  tea  years;  Lenore  Stewart,  daughter, 
aged  nine  years,  and  Lillian  Stewart,  daughter,  aged  six  years, 
the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  Knickei^ 
hocker  Ice  Company,  employer  and  self-insurer,  to  the  widow  and 
minor  children  of  William  M.  Stewart,  deceased  employee,  as 
follows:  To  Lillian  E.  Stewart,  widow,  aged  forty  years,  at  the 
rate  of  six  dollars  and  ninety-three  cents  weekly  during  widow- 
hood, with  two  years'  compensation  in  one  sum  upon  remarriage; 
to  Beatrix  Stewart,  daughter,  aged  fourteen  years;  to  Alida 
Stewart,  daoghter,  aged  thirteen  years;  to  William  M.  Stewart, 
son,  aged  ten  years;  to  Lenore  Stewart,  daughter,  aged  nine 
years,  and  to  Lillian  Stewart,  aged  six  years,  at  the  rate  of  one 
dollar  and  sixty-nine  cents  to  each  until  they  shall  respectively 
arrive  at  the  age  of  eighteen  years ;  and  in  case  of  the  subsequent 
death  of  Lillian  E.  Stewart,  widow,  then  the  paymmts  to  the 
children  shall  be  proportionately  increased  until  each  child  shall 
be  receiving  a  sum  equal  to  15  per  cent  of  the  above  mentioned 
average  weekly  wage,  but  in  no  event  shall  the  total  amount 
payable  exceed  66%  per  cent  of  such  wages;  and  if  the  payment 
to  the  widow  shall  otherwise  cease,  or  if  the  payments  to  any 
child  cease  by  operation  of  law  or  otherwise,  then  the  payments 
to  each  of  the  remaining  children  diall  be  increased  to  10  per 
cent  of  the  said  average  weekly  wage;  and  to  Lillian  E.  Stewart 
in  the  sum  of  ninety-five  dollars  and  fif^  cents  on  account  of  the 
funeral  expenses  of  William  M.  Stewart,  deceased. 
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In  the  Matter  of  the  Claim  of  Abkib  Kbbnas,  Widow,  for  Com- 
peneation  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  John  Kbknah,  against  H.  D.  Roosen  Company, 
Employer;  London  Gita&antcs  and  Aooidbnt  Company, 
Insurance  Carrier 

Death  Case  No.  66707 

(Decided  September  20, 1018) 

Injnrjet  tnsUfnMl  by  John  KeenAB,  lenltfnf  in  hia  ittth,  white  emplorad  aa 
a  UboKT  in  the  color  deputment  of  the  plant  of  H.  D.  Sooeen  CompuiT 
at  New  York  dty. 

On  October  17,  IBIT,  John  Reenen,  while  emplojed  &■  a  laborer  in 
the  color  department  of  the  plant  of  H.  D.  Roosen  Conipviy,  a  corpora- 
tion engaged  in  manufacturing  printing  ink  and  colore,  and  while  engaged 
in  U>e  r^ular  couree  of  his  employment,  was  on  a  balcoa;  conetructed  to 
enable  workmen  on  the  various  tanks  to  work  at  the  top  of  the  tanks, 
which  stood  thirty  feet  high.  While  so  engaged  he  was  about  twenty-live 
feet  frtnn  a  tank  containing  "  bronze  blue  "  which  emitted  acid  fumea  in 
eucli  volume  that  the  inhaJing  of  them  caused  the  death  of  deceased. 
Award  made  and  funeral  expenses  provided  tor. 

This  claim  came  on  for  hearing  before  State  Industrial  Com- 
mission at  its  office,  No.  230  Fifth  avenue,  New  York  cily,  on 
May  13,  1918,  May  27,  1918,  July  3,  1918,  July  8,  1918,  and 
September  20,  1918. 

Kobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

William  Butler,  attorney  for  employer  and  insurance-  carrier. 

Claimant  in  person. 

By  the  Comuisbign. —  All  the  evidenoe  submitted  before 
the  Commiaeion  having  been  heard  and  duly  considered,  the 
C'ommission  makes  its  conclusions  of  fact,  award  and  decision  as 
follows : 

On  October  17,  1917,  the  day  when  John  Keenan  received 
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the  injuries  which  resulted  in  his  death,  he  resided  at  No.  279 
Twentieth  street,  Brooklyn,  New  York  city,  and  waa  employed 
by  H.  D.  Roosen  Company  of  461  Eighth  avenue,  New  York  city, 
engaged  in  the  manufacture  of  printing  ink  and  colore,  with  a 
plant  or  place  of  busineas  located  at  No.  78  Twentieth  street, 
Brooklyn,  New  York  city.  John  Keenan  was  ranployed  aa  a 
laborer  in  the  color  d^artment. 

On  October  17,  1917,  John  Keenan  was  working  for  his 
employer  at  his  employer's  plant  and  while  engaged  in  the  regular 
course  of  his  employment  he  inhaled  irritating  and  noxious  gases, 
which  aggravated  a  pneumonia,  which  on  that  date  had  existed, 
either  in  a  dormant  state  or  already  developed,  and  caused  his 
death  on  October  19,  1917. 

The  fumes  inhaled  by  John  Eeenan  arose  from  the  manu- 
facture of  approximately  300  gallons  of  "bronze  blua"  The 
mixture  was  in  a  tank  thirty  feet  high,  which  tank  was  one  of  a 
series  of  t^i  tanks  in  the  color  department  of  said  plant  At  the 
tops  of  the  tankB  there  was  a  balcony  constructed  to  enable  the 
workmen  to  work  at  that  height.  John  Keenan  was  working  on 
said  balcony  at  a  distance  of  about  twenty-five  feet  from  the  tank 
containing  the  "  bronze  blue,"  and  while  acid  fumes  were  being 
discharged  from  said  tank. 

The  average  weekly  wage  of  John  Keenan  was  the  som  of 
thirteen  dollars  and  forty-six  cents. 

John  Keenan  left  him  surviving  Annie  Keenan,  widow,  aged 
fifty-four  years,  the  claimant  herein. 

It  does  not  appear  whether  written  notice  of  death  was  given 
to  the  employer  within  thirty  days  thereafter,  but  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  such  failure- 
On  the  other  hand,  it  has  not  been  established  as  a  fact  that  such 
notice  was  not  given,  and  it  is,  therefore,  presumed  under  sec- 
tion 21  of  the  Compensation  Law  that  sufficient  notice  was  given. 

Award  of  compensation  is  heret^  made  against  H.  D.  Roosen 
Company,  employer,  and  London  Guarantee  and  Accident  Com- 
pany, insurance  carrier,  to  Annie  Keenan,  widow  of  John 
Keenan,  deceased,  aged  fifty-four  years,  at  the  rata  of  $4-038 
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weekly,  during  widowhood,  with  two  years'  compensation  in  one 
sum  upon  temairiage;  and  to  Edward  H.  Lockwood  in  the  aum 
of  $100  on  account  of  the  funeral  expenses  of  John  Eeman, 


It  is  preaumed  onder  section  31  of  the  Compensation  Lav 
that  sufficient  notice  of  death  was  given  to  the  employer.  On 
the  other  hand,  the  failure,  if  any,  to  give  written  notice  of  death 
to  the  employer  within  thirty  days  thereafter  is  herrf>y  excused 
on  the  ground  that  neither  employer  nor  inmrance  carrier  waa 
prejudiced  hy  such  failure,  if  any. 


In  the  Matter  of  the  Claim  of  Eobbbt  Babth,  for  Compenaation 
under  the  Workmen's  Compensation  Law,  against  J.  E.  But- 
THBWOBTH,  Employe ;  Ehplotbbs'  Liabilitt  Assubaitcc 
CoBPOBATiow,  Insurance  Carrier 

Case  No.  42418 

(Dwid«d  Septembtt-  2S,  1918) 

InjailM  nutaiii«A  hy  Botert  Barth  wUle  employed  in  *  frase  ^  J-  B. 
BotteTwoith. 

On  or  about  November  14,  1917,  Itobert  Barth,  while  employed  in  a 
garage  by  J.  E.  Buttervorth  in  fitting  and  hanging  a  large  door,  was  in 
the  r^ular  course  of  hia  employmetit  when  the  door  got  be;ood  his 
control  and  the  weight  of  it  came  upon  him,  causing  a  strain  resulting 
in  bliodnesa  In  the  left  e;&  The  door  weighed  between  300  and  400 
pounds.  Before  the  accident  the  claimant  had  no  defect  of  Tiaion  but  a 
few  days  afterward  the  Tieion  was  entirely  gme.  HsU,  that  the  undis- 
puted evidence  in  the  case  compelled  the  belief  that  the  elaimanf  s  blind- 
ness in  his  left  eye  has  been  traced  with  reasonable  certain!;  to  the 
accident.    Award  made. 

The  claimant  asks  compensation  for  the  loss  of  the  sifj^t  of  his 
left  eye  growing  out  of  an  accident  which  occurred,  as  he  says, 
on  or  about  the  14th  day  of  November,  1917.  In  his  claim  for 
compensation,  in  answer  to  the  question,  "  Describe  how  the  acci- 
desit  occurred,"  the  dauooant  says,  "I  wu  in  the  act  of  lifting 
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a  three  hundred  pound  door  whea  the  excessive  wei^t  caosed 
a  strain  to  my  left  e;e  resulting  in  loss  of  nsion  in  that  eye, 
and  partial  loss  in  the  ri^t  eye." 

The  claim  is  resisted  hy  the  insurance  carrier,  on  the  ground 
that  the  loss  of  vision  was  not  due  to  an  accident,  a  Wasserman 
test  giving  reaction  of  four  plus,  and  on  the  further  ground  that 
no  proper  notice  was  given  to  the  employer  of  the  accident,  in 
pursuance  of  section  18  of  the  Compensation  Law,  and  that  the 
insurance  carrier  was  prejudiced  by  failure  to  give  such  notica 

A.  K.  Baier,  for  claimant 

J,  F,  Connor,  for  insurance  carrier. 

Ltok,  Commissioner. —  The  claimant  says  that  he  was  in  the 
act  of  fitting  and  hanging  a  large  door  to  the  employer's  garage 
when  the  door  got  henrond  his  control  and  the  whole  wei^t  of  it 
came  upon  him,  causing  a  strain  which  resulted  in  his  blindness. 
He  says  the  door  was  about  two  inches  thick  and  four  and  one- 
half  feet  by  ten.  My  first  impression  was  that  a  door  of  this 
size  could  not  cause  a  strain  upon  a  workman  sufficient  to  destroy 
the  si^t  of  an  eye,  but  the  undisputed  evidence  in  the  case  is 
that  the  door  weighed  some  300  or  400  pounds,  that  the  claimant 
had  had  no  trouble  with  his  eyes  before  the  accid^it,  that  he 
had  never  made  any  complaint  about  impaired  vision,  but  that 
immediately  after  the  accident  he  made  very  serious  complaint 
and  within  a  few  days  the  vision  was  entirely  gone. 

William  Entistle,  a  fellow  emfJoyee,  who  was  assisting  the 
claimant  when  he  was  injured,  testified  as  follows:  "Q.  Tell 
ua  what  you  know  about  this  accident!  A,  This  man  had  the 
door  to  lift  and  he  asked  me  to  help  him  down  with  it;  when  he 
got  it  loosened  it  slipped  mid  it  seems  he  got  the  greater  part  of 
the  weight,  and  when  we  let  it  down  he  sat  down  and  he  com- 
plained about  hia  eye.  *  *  *  Q.  What  did  Aat  door  wei^ 
about  *  A.  At  least  300  or  350  pounds,  I  should  judge.  Q.  What 
conversation,  if  any,  did  Mr,  Earth  have  with  you  at  that  time 
in  r^ard  to  his  eyes  or  anything  about  the  condition  of  hia  eyes  I 
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A.  He  waB  complaining  ri^t  along  for  a  couple  of  days  after. 
Q.  Before  that  date!  A.  No,  not  before,  but  after  that;  I  never 
heard  him  before,  Q.  What  did  he  Bay  when  he  complained ! 
A.  He  says  he  must  have  strained  the  eye  or  something  to  that 
effect" 

The  employer  was  called  to  the  stand  and  testified  that  Mr. 
Barth  also  told  him  vety  shortly  after  the  accident  that  he  had 
strained  his  eye.  The  first  doctor  who  attended  the  claimant 
was  Dr.  Crigler,  who  «camined  the  claimant  on  November  twenty- 
sixth.  This  doctor  states  in  his  report  that  he  found  no  evidence 
of  injury  althou^  he  states  that  be  found  a  few  degenerative 
spots  near  the  optic  nerve  head.  He  also  expressee  doubt  as  to 
whether  the  claimant  is  totally  blind  in  this  eye.  The  specialist 
for  the  insurance  carrier,  however,  admits  that  the  sight  of  the 
eye  is  gone,  and  also  states  that  he  found  on  examination  evidence 
of  a  hemorrhage.  It  is  quite  probable  that  the  diseased  condition 
of  the  claimant,  indicated  by  the  Wasserman  test,  rendered  him 
much  more  liable  to  blindness  than  an  ordinary  healthy  man 
would  be,  but  with  the  evidence  that  a  heavy  door  came  upon  him 
causing  a  strain  resulting  in  an  immediate  disability,  I  do  not 
see  how  the  Commission,  under  its  former  rulings  and  the  rulings 
of  the  appellate  court,  can  escape  a  decision  that  a  previously 
diseased  condition  was  at  least  accelerated  and  hastened  to  a 
serious  conclusion  by  the  accident. 

The  case  of  Borgsted  v.  Schultz  Bread  Company  is  relied 
upon  by  the  insurance  carri^,  but  I  think  the  present  case  is 
clearly  distinguishable  from  that  In  the  Borgsted  case  the  loss 
of  vision  was  not  immediate,  but  gradual,  and  was  traced  by 
the  Commission  to  an  impairment  of  vitality,  owing  to  the  break- 
ing of  the  tibia  of  the  claimant's  leg.  In  the  present  case,  how- 
ever, we  have  the  falling  of  a  door  of  great  weight  followed  by 
an  immediate  complaint  of  loss  of  vision  and  later  by  a  complete 
loss  of  vision  ip  a  man,  who,  previous  to  the  date  of  the  accident, 
had  vision  which  was  for  practical  purposes  normal,  so  far  as 
the  evidence  discloses. 

I  think  the  claimant's  blindness  in  his  left  eye  hag  been  traced 
Stati  Deft.  Bkpt.— Vol.  17        41 
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with  reasonable  certainty  to  the  accident  of  which  he  complaiM 
I  reach  this  couclnsion  only  after  careful  study  of  the  case  and 
in  reversal  of  my  first  impressions  of  the  case,  which  wen 
altogether  against  the  claim.  I  think  also  it  must  be  found  tbst 
the  employer  and  insurance  carrier  were  not  prejudiced  bv  the 
failure  of  the  claimant  to  give  the  written  notice  called  for  1? 
section  18  of  the  Compensation  Law.  The  claimant  insists  that 
he  gave  verbal  notice  to  hia  employer  within  two  or  three  daj? 
after  the  accident,  and  the  employer  when  called  to  the  stand 
could  not  deny  this,  but  admitted  that  very  shortly  after  the  acci- 
dent the  claimant  informed  him  of  the  accident  and  its  conse 
quences.  There  is  no  claim  made  on  the  part  of  the  ineuiaiice 
carrier  that  anything  could  have  been  done  to  save  the  eye  H 
written  notice  had  been  given  within  the  time  called  for  by  the 
statute.  I  therefore  recommend  that  an  award  for  loss  of  the 
eye  be  mada 

On  the  25th  day  of  September,  1918,  the  Commission  acled 
on  the  foregoing  matter  in  accordance  with  the  foregoing  opiiiioa. 


In  the  Matter  of  the  Claim  of  Raffablb  Tabdi,  for  CompeiM- 
tion  under  the  Workmen's  Compensation  Law,  against 
Atlantic  Coast  Shippiro  Company,  Employer;  Tbatblbbs' 
Ikbubanob  Compaht,  Insurflnce  Carrier 

Case  No.  77705 

(Decided  October  3,  1918) 

Injniiea  mtalnea  l;  BASael«  Tardi  while  employed  u  ■  longshotuun  fa;  tha 
Atlantic  Cout  Shipping  CompaiiT  of  Hew  York  city  at  Norfolk,  Ta. 

On  June  21,  1018,  Raffaele  Tardi,  while  nnployed  u  h.  lougBhoremu 
bj  the  Atlantic  Coast  Shipping  Company  of  New  Yorok  city,  was  loading 
train  wbeeU  on  a  thip  at  Norfolk,  Va.,  when  one  of  the  wbeela  (truck 
a  knee-joint,  inflicting  injuries  which  disabled  him  from  the  date  of  th' 
accident  to  September  8,  1918,  on  which  dste  be  wu  still  disabled. 
Award  made. 
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This  claim  came  on  for  hearing  before  State  Industrial  Com- 
mission at  itB  office,  230  Fifth  avenue,  New  York  city,  on  Sep- 
tember 4,  1918,  September  30,  1918,  and  October  3,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Amos  H.  Stephens,  attorney  for  emplcrrer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Comuissioit. — All  the  evidence  submitted  before  the 
Commission  having  beeo  heard  and  duly  conaidered,  the  Com- 
mission makes  it  conclusions  of  fact,  award  and  decision  as 
follows : 

On  June  21,  1918,  the  day  when  BaJTaele  Tardi  received  his 
injuries,  he  resided  at  No.  63  Chiystie  street.  New  York  city, 
and  was  employed  by  Atlantic  Coast  Shipping  Company  with  an 
office  address  at  27  William  street,  New  York  city,  engaged  in 
the  business  of  longdiore  work,  including  the  loading  or  unload- 
ing of  cargoes  or  parts  of  cargoes  of  freight  and  general  mei^ 
chandise  or  moving  or  handling  the  same  on  docks  and  piens. 
Baffaele  Tardi  was  employed  as  a  longshoreman. 

On  June  21,  1918,  Kaffaele  Tardi  was  working  for  his 
employer  at  Norfolk,  Va.,  and  while  eagagei  in  the  regular  course 
of  his  Knployment  as  a  longshoreman,  while  loading  train  wheels 
on  a  ship,  bat  while  at  work  on  a  dock  or  pier,  cue  of  said  wheels 
struck  his  right  knee,  injuring  the  same,  which  injuries  resulted 
in  a  moderate  enlargement  of  the  right  knee,  and  in  a  pre-patella 
bursitis  and  in.  a  limitation  in  flexion  at  the  knee  joint,  which 
injuries  disabled  him  from  the  date  of  said  accident  to  September 
6,  1918,  and  on  that  date  he  was  still  disabled. 

The  contract  of  ^nployment  was  entered  into  in  the  State  of 
New  York. 

The  average  weekly  wage  of  Raffaele  Tardi  was  the  sum  of 
thirty  dollars  and  twenty-nine  cents. 
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Raffaele  Tardi,  at  the  time  of  said  accident,  was  engaged  in 
longshore  work,  as  defined  by  group  10  of  section  2  of  the  Com- 
pensation Law,  as  re-enacted  by  chapter  249  of  the  Laws  of  1918. 

It  does  not  appear  whether  written  notice  of  injary  waa  given 
to  the  ^nplojer  within  thirty  days  after  the  accident  cauaing 
such  injury,  but  it  has  not  be^i  established  as  a  fact  that  such 
notice  was  not  given,  and  it  is,  therefore,  presamed  under  sec- 
tion 21  of  the  Compensation  Law  that  sufficient  notice  was  given. 
On  the  other  hand,  objection  to  the  failure  to  give  such  notice 
not  having  been  raised  before  this  Commission  at  the  hearings 
of  this  claim  ig  deemed  to  have  been  waived  by  both  the  employer 
and  the  insurance  carrier. 

Award  of  compensation  is  hereby  made  against  Atlantic  Coast 
Shipping  Company,  employer,  and  Travelers'  Insurance  Com- 
pany, insurance  carrier,  to  Raffaele  Tardi,  injured  employee,  for 
eleven  weeks  at  the  rate  of  fifteen  dollars  per  week,  covering 
period  from  June  21,  ISIS,  to  September  6,  1918,  and  this  claim 
is  hereby  continued  for  further  hearing. 

It  is  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  of  injury  was  given  to  the  employer.  On 
the  other  hand,  the  failure  to  give  such  notice  is  deemed  to  have 
been  waived  by  both  the  employer  and  the  insurance  carrier. 


In  the  Matter  nf  the  Claim  of  Sofia  BaEwiNsKi,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Toht  Bbkwinbki,  against  The  Pdli-man  Com- 
pany, Employer 

Death  File  No.  888 

(Decided  October  IS,  1918) 

iBjuriea  inttained  br  Ton;  Brewinalci,  resnltini  In  Ua  death,  wUk  onplOTCi 
as  a  car  cleaner  bv  the  Pullmui  Company  at  Molt  Haven,  IT.  T. 

On  March  31,  1916,  Tony  Brewinaki,  while  employed  as  a  car  cleaner 
working  for  the  Pullman  Company  in  yards  of  the  New  York  Central 
and  Hudson  RiTCr  railroad,  was  killed  by  being  struck  by  an  engine  <d 
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the  railrtwd  company  on  iU  tracks  at  or  near  Mott  Haven.  The  insnr- 
anM  carrier  contend*  that  the  claim  ii  barred  upon  the  technical  ground 
of  not  having  beat  filed  within  one  year  after  the  accident,  and  alao  on 
the  ground  that  proof  ia  lacking  aa  to  the  accident  resulting  in  the 
deceased'H  death  ariaiug  out  of  and  in  the  course  of  hia  emplojment. 
The  technical  claim  held  to  be  ill-founded,  upon  the  ground  that  the 
notice  is  covered  b;  the  reaervation  to  herself  and  depend«ntB  of  all 
further  rights  and  remedies  in  the  notice  filed  with  the  CcHumission  by 
the  widow  of  her  election  to  sue  a  third  party.  On  the  merits  of  the 
case,  however,  held,  that  the  deceased  waa  regularly  employed  at  a  car 
cleaner  at  the  yatds  of  the  New  York  Central  railroad  to  clean  the  cars 
of  the  Pullman  Company.  He  had  there  a  convenient  staircase  lor  use 
without  crossing  any  tracks  at  all  to  reach  the  highway  by  which  he 
could  reach  a  bridge  ov«r  which  he  could  cross  the  tangle  of  tracks  and 
reach  the  street  on  which  he  would  ordinarily  go  home.  On  the  day 
of  the  accident,  however,  after  passing  over  this  bridge  he  walked  up 
another  highway  and  tlien  down  again  to  the  tracks  of  the  railroad 
to  procure  a  discarded  railroad  tie  to  take  home  when  he  was  struck  by 
the  engine.  Held,  also,  that  at  the  time  of  the  accident  he  was  on  his 
own  service  and  was  not  performing  any  service  for  his  employer  but 
technically  was  a  trespasser  upon  the  trades.    Award  denied. 

This  13  an  application  for  death  henefita  hy  the  widow  of  TonJ 
Brewinski  growing  out  of  his  death  on  the  Slst  day  of  March, 
1916.  The  deceased  was  a  car  cleaner  working  for  the  Pullman 
Company  in  yards  of  the  New  York  Central  and  Hudson  River 
railroad  and  was  killed  at  ahout  6:16  or  6:30  o'clock  p.  m.  by 
being  struck  by  an  engine  of  the  railroad  company  on  its  tracks 
at  or  near  Mott  Haven. 

The  claim  is  resisted  by  the  insurance  carrier,  on  the  ground 
that  it  is  barred  by  the  Statute  of  Limitations  because  not  filed 
within  one  year  after  the  accident,  and  on  the  farther  groimd 
that  there  is  no  proof  that  the  accident  resulting  in  the  deceased's 
death  arose  ont  of  and  in  the  course  of  the  nnployment, 

A  Rosenstein,  for  claimant 

R,  H.  Bacon,  for  insurance  carrier. 

Lton,  Commissioner. —  It  is  quite  true  that  the  technical  claim 
for  compensation  upon  the  Commission's  blank  was  not  filed  with 
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the  Commission  mitil  June  23,  1917,  but  on  May  1,  1916,  the 
claimant  filed  with  the  Commission  a  notice  of  election  to  pue  a 
third  party,  which  after  stating  the  claim  which  she  intended  to 
prosecute  against  the  third  party,  proceeded,  as  follows:  "  reserv- 
ing, however,  to  myself  and  my  dependents  all  further  rights  and 
remedies,  if  any,  remaining  to  me  or  to  them  under  the  provisions 
of  such  Act." 

This,  I  think,  is  a  sufficient  claim  for  compensation  under 
the  circumstances,  because  if  the  widow  had  filed  the  usual  form 
of  claim  prepared  hy  the  Commission  instead  of  relying  upon  this 
as  a  sufficient  claim,  it  would  have  carried  by  reason  of  the  statute 
an  assignment  of  her  claim  against  the  third  party  to  the  insurance 
carrier.  The  Commission  has  already  held  that  this  form  of 
reservation  in  the  notice  of  election  to  sue  is  a  sufficient  claim  for 
compensation  to  prevent  the  running  of  the  statute.  When  it 
comes,  however,  to  the  merits  of  the  ease,  I  think  the  widow  is  not 
so  fortunate.  It  seems  that  the  deceased  was  regularly  onployed 
as  car  cleaner  in  the  Mott  Haven  yards  of  the  Central  railroad  to 
clean  the  cars  of  the  Pullman  Company.  At  the  place  where  it 
was  customary  for  him  to  worii  there  are  a  very  great  number  of 
tracks,  and  the  evidence  is  that  from  the  place  where  he  worked 
he  had  a  very  easy  way  by  the  use  of  a  stairway,  without  crossing 
any  tracks  at  all,  to  reach  a  highway  known  as  Sheridan  avenue, 
hy  going  down  which  he  could  reach  a  bridge  or  viaduct  by  which 
he  could  cross  the  tangle  of  tracks  and  reach  the  street  on  which 
he  would  ordinarily  go  heme.  On  the  day  of  his  accident,  he  seems 
to  have  left  his  employment  by  this  route,  passed  over  the  bridge 
and  then  walked  up  another  highway  for  a  considerable  distance 
and  then  again  gone  down  upon  the  tracks  of  the  Central  railroad 
and  procured  an  old  discarded  railroad  tie  which  he  was  carrying 
home,  apparently  for  the  purpose  of  making  fire  wood.  The  engi- 
neer of  the  train  which  struck  him  testified  that  when  he  first  saw 
him  he  was  carrying  this  tie  in  front  of  his  engine  on  one  of  the 
tracks  and  that  he  struck  the  deceased  with  his  engine  before  he 
could  bring  his  engine  to  a  standstill.  From  the  effects  of  this 
accident  the  deceased  died  almost  instantly.     It,  therefore,  appears 
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that  the  deceased  had  entirely  completed  his  day's  work  and  had 
reached  a  public  highway  and  gone  considerable  distance  toward 
hifl  home  and  then  for  reasons  of  his  own  entered  upon  the  tracks 
of  the  railroad  and  was  killed  while  performing  no  service  for  his 
employer  and  while  in  the  act  of  carrying  away  discarded  wood 
for  his  own  purposes.  In  fact  he  was  technically  a  trespasser 
upon  the  trades  of  the  New  York  Central  Railroad  Company. 

I  think  it  must  be  found  that  the  accident  which  happened  to 
him  did  not  arise  out  of  and  in  the  course  of  his  employment  and 
that  the  claim  for  compensation  mast  be  denied. 

On  the  15th  day  of  October,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Frank  Cakfet,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Lbhioh 
Vallbt  Kailboad  Company,  Employer 

Claim  No.  4409 

(Decided  October  IG,  191S) 

Appeal  conaldend  from  u  awaid  fcentofen  mmde  In  tUs  um  upon  revi«w 
of  tbe  etridence. 

In  thie  CAM  ftu  awtrd  was  made  and  an  appeal  taken,  and  it  is  this 
appeal  which  now  comes  before  the  CommiBeion  for  reriew  of  the  evi- 
dence to  determine  whether  the  award  should  be  siutatned.  Held,  that 
there  is  no  question  of  the  claimant  being  injured  through  an  industrial 
accident  and  if  entitled  to  anything  that  it  is  for  the  loss  of  one  toe 
and  probably  two.  Compensation  is  resisted  on  the  ground  that  the 
claimant  was  Injured  in  interstate  commerce  and  also  on  a  technical 
objection  of  want  of  notice  of  injury.  The  technical  objection  Is  orer- 
roled.  There  is  no  evidence  in  the  caae  that  the  accident  arose  out  of 
interstate  ccanmerce.  While  claimant  probably  handled  interstate  freight, 
tlier«  is  a  failure  of  proof  to  show  that  he  was  handling  such  freight 
at  the  time  of  the  injury  or  that  the  car  on  which  he  was  at  work  on 
that  trip  was  carrying  interetat*  fTNght.  Appeal  disallowed  and  orig- 
inal award  suat«ined. 
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An  award  was  made  in  this  case  from  which  an  appeal  has  been 
taken  and  the  eame  came  on  before  the  Commission  upon  review 
of  the  evidence  to  see  whether  the  award  could  be  sustained.  The 
matter  was  referred  to  Commissioner  Sayer  and  has  been  hy  him 
sent  to  my  desk  owing  to  the  fact  that  his  engagements  in  the 
Federal  service  are  such  as  to  make  it  impossible  for  him  to  give 
the  case  proper  consideration. 

There  is  no  question  but  that  the  claimant  was  injured  through 
an  industrial  accident  and  is  entitled,  if  the  case  is  compensatable, 
to  payment  for  the  loss  of  one  toe  and  probably  two.  The  insur- 
ance carrier  resists  the  payment  of  compensation  on  two  grounds: 
first,  on  the  ground  that  the  claimant  was  injured  in  interstate 
commerce,  and  second,  that  no  notice  of  the  injury  was  g^ven 
within  the  statutory  time,  in  pursuance  of  section  18  of  the  Com- 
pensation Law. 

Claimant  in  person. 

W.  F.  Gleason,  for  the  employer. 

Ltoh,  Commissioner. —  The  testimony  in  the  ease  is  very 
meagre,  hut  from  a  study  of  all  the  papers  in  the  folder,  it  .looks 
as  though  one  or  both  of  the  defenses  set  up  by  the  insurance 
carrier  might  have  been  sustained  if  proper  testimony  had  been 
offered ;  however,  as  there  is  positive  proof  of  an  industrial  acci- 
dent to  the  injured  employee,  I  think  the  presumptions  raised  by 
section  21  of  the  Compensation  Law  apply.  There  isn't  a  syllable 
of  testimony  in  the  case,  so  far  as  I  have  been  able  to  see,  sus- 
taining the  contention  of  the  employer  that  proper  notice  was  not 
given  within  the  statutory  time.  It  la  true  that  the  r^resentative 
of  the  employer  stated  before  the  Commission  that  notice  was  not 
given,  but  his  statement  is  not  backed  up  by  any  offer  of  testimony. 
I  take  it  that  the  burden  of  proof  to  show  that  notice  was  not 
given  is,  in  the  tirst  instance,  upon  the  insurance  carrier,  on  the 
theory  that  it  is  a  defense  to  the  claimant's  claim,  and  that  proof 
of  a  notice  required  by  the  statute  is  not  a  condition  precedent  to 
the  claimant's  recovery.     This,  I  think,  is  quite  evident  from  the 
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first  Bubdiviaion  in  section  21,  which  provides:  "  That  the  elaim 
cornea  within  the  proTisionB  of  this  chapter."  This  ie  sustained, 
I  think  by  the  reasoning  in  the  case  of  Dorb  v.  Steams,  where  the 
court  said,  "it  is  the  written  notice  of  section  18  which  is  pro- 
tected by  the  presumption  of  section  21.  The  presumption  dis- 
appears simultaneouBly  with  the  establishment  of  the  fact  that  the 
claimant  has  not  complied  with  section  18.  Then  the  burden 
properly  falls  on  him  to  establish  affirmatively  that  bis  failure  has 
not  been  prejndicial." 

I  think  the  employer  is  in  a  similar  position  with  reference  to 
its  claim  that  the  accident  arose  out  of  interstate  commerce.  There 
is  no  evidence  in  the  case  that  such  was  the  fact,  with  the  excep- 
tion of  one  short  affidavit  made  by  J.  T.  Buckley,  which  is  as 
follows:  "I  am  employed  by  the  Lehigh  Valley  Railroad  Com- 
pany as  Agent  at  Manchester,  N.  T.  Transfer  House,  On  or 
about  the  20th  day  of  October,  1916,  I  had  working  under  me  one 
Frank  Camq-  who  was  employed  as  a  stower  of  freight  at  the 
transfer  freight  house  at  Manchester,  K.  Y.  This  man's  duties 
while  employed  at  Manchester  consisted  of  stowing  freight  in  cars 
which  freight  was  going  to  and  bad  come  from  points  outside  the 
state  of  New  York." 

I  do  not  think  that  this  is  sufficient  proof  that  the  freight  which 
Carney  was  stowing  at  the  time  h«  was  hurt,  was  destined  to  go 
outside  the  State  of  New  York.  It  cannot  be  taken  to  mean  that 
no  freight  whatever  was  handled  at  Manchester,  N.  Y.,  except 
that  going  out  of  the  State,  for  it  must  be  remembered  that  the 
employer  here  is  a  common  carrier  and  is  compelled  by  law  to 
accept  freight  for  intrastate  as  well  as  for  interstate  transfer,  and 
while  it  is  probable  that  Mr.  Carney  frequently  handled  interstate 
freight,  there  isn't  a  syllable  of  evidence,  so  far  as  I  can  see,  that 
be  was  handling  interstate  freight  at  the  time  he  was  injured,  oij 
that  the  car  in  which  he  was  stowing  freight  was  carrying,  on  that 
trip,  interstate  freight.  In  my  opinion  the  application  to  set  aside 
the  award  must  be  denied  for  failure  of  proof  both  that  the  acci- 
dent happened  while  the  employee  was  engaged  in  interstate  com- 
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merce  and  that  notice  of  the  accident  was  not  given  in  due  time, 
in  pursuance  of  section  18, 

Since  writing  the  above  I  find  a  memorandum  in  the  folder  in 
which  Commissioner  Sayer  reached  the  same  conclusion,  but  for 
some  reason  the  case  was  again  put  on  the  calendar  after  Commis- 
sioner Bayer's  memorandum. 

On  the  IBth  day  of  October,  1918,  the  CommiBsion  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Felix  Bbastowicz.  for  Compen- 
sation under  the  Workmen's  Comp«isation  Law,  against 
DoEHLEB  Die  Casting  Company,  Employer;  .^tna  Life 
InsuBAifoi  CoMFANT,  Insurance  Carrier 

Case  No.  518 

(Decided  October  14,  191S) 


Hie  (ipplici.tioD  herein  ia  in  relation  to  ftu  award  for  *  doctor'a  bill. 
An  Awsxd  in  favor  of  the  injured  claimant  hoa  been  made  for  injuria 
Bustained  by  him  ai  the  result  of  the  explosion  of  moIt«a  lead.  The 
present  application  is  in  behalf  of  a  physician  engaged  by  the  injurol 
man  after  the  physician  fumiahed  by  the  employer  had  failed  to  prop' 
erly  care  tor  the  patient  Beld,  that  the  failure  technically  of  the 
injured  man  to  request  medical  treatment  cannot  be  urged  by  the 
nuployer  aa  the  latter  sent  a  physician  to  the  claimant,  which  pre- 
BUppoBCH  requested  mediral  treatment.  The  treatment  supplied  by  the 
employer  baring  been  inadeqiukte  is  of  itself  a  refusal  of  treatment 
within  the  meaning  of  the  law.    Award  covering  doctor's  bill  conflrmed. 

This  is  an  application  for  an  award  for  a  doctor's  bill.  An 
award  has  been  made,  an  appeal  taken  and  our  couns^,  to  whom 
it  was  referred  to  prepare  findings,  finds  some  difficulty  in  doing 
so,  partly  because  the  evidence  doea  not  show  a  request  made  by 
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the  claimant  upon  his  employer  for  medical  treatment.  The 
claimant  wae  badly  burned  all  over  hia  body  by  an  explosion  of 
molten  lead.  Some  of  the  bums,  at  least,  were  of  the  third 
degree  and  for  a  time  claimant  suffered  severe  pain.  He  was  at 
first  attended  by  a  physician  furnished  by  his  employer,  but 
believing  that  he  was  being  neglected  by  this  doctor,  he  sent  for 
his  family  physician,  whose  bill  is  now  in  eontrover^. 

Abraham  Ldunan,  for  claimant. 

James  Johnston,  for  insurance  carrier. 

Ltow,  Commissioner. —  Claimant  states  that  at  least  twenty- 
four  hours  and  perhaps  thirty-six  hours  elapsed  after  hia  first 
treatment  before  the  physician  furnished  by  the  employer  visited 
him,  although  claimant  was  suffering  great  pain.  The  doctor 
denies  this,  but  admits  that  the  time  between  visits  was  very 
considerable. 

I  think  in  the  case  of  a  man  injured  as  badly  and  suffering  as 
much  as  the  claimant  was  in  thia  case,  a  careful  physician  should 
consider  the  psychology  of  the  case  as  well  aa  its  purely  medical 
or  surgical  aspect.  It  would  seem  that  the  claimant,  under  the 
circumstances,  had  the  right  at  first,  at  least,  to  have  had  frequent 
visits  from  the  doctor  even  though  from  a  medical  standpoint  they 
were  not  necessary.  The  recovery  of  a  badly  injured  man  might 
be  seriously  impeded  by  his  belief,  while  in  pain,  that  he  was 
being  neglected.  Under  the  circumstances,  I  think  he  was  justi- 
fied in  calling  in  his  own  physician.  I  have  not  overlooked  the 
testimony  of  the  second  doctor  that  in  his  opinion  the  claimant 
had  heen  neglected,  and  in  fact  brutally  treated  by  the  first  physi- 
cian. I  take  this  testimony  with  a  grain  of  salt  because  the 
witness  is  greatly  interested  in  having  the  award  made.  I  prefer 
to  base  my  opinion  on  the  proposition  that  though  from  a  purely 
medical  standpoint  the  treatment  may  have  been  proper,  still  it 
was  not  adequate  because  the  doctor's  visits  were  not  frequent 
enough.  The  case  called  for  the  stimulus  to  the  patient's  mind 
which  frequent  visits  would  supply. 
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But  it  is  said  that  he  cannot  eaat  the  payment  of  the  bill  upon 
the  employer,  because  he  did  not  request  treatment  before  bis 
own  doctor  was  called  in,  and  reference  is  made  to  the  case  of 
Goldflam  t.  Eazaminer  &  UbL  It  is  true  that  the  court  in  that 
case  said :  "  It  is  only  where  the  employer  fails  to  provide  a  physi- 
cian after  request  by  the  employee  that  the  latter  may  employ  a 
physician  at  the  expense  of  the  employer." 

From  the  fact  that  the  employer  sent  a  physician  to  claimant 
in  the  first  instance,  we  may  assume  that  claimant,  in  the  first 
instance  requested  medical  treatment,  and  he  did  not  get  adequate 
treatment.  Is  not  inadequate  treatment  or  insufficioit  treatment 
supplied  by  an  employer  tantamount  to  a  refusal  of  treatment  ? 
Surely  an  employee  need  not  request  treatment  which  has  already 
been  shown  to  be  inadeqaata  The  employer  by  offering  inade- 
quate treatment,  I  think,  waived  a  further  request  from  the 
employee  for  medical  treatment.  What  use  would  a  request  for 
medical  treatment  be  ?  The  obvious  answer  of  the  employer  would 
be,  why  ?  —  I  have  supplied  medical  treatment,  when  in  fact  not 
being  adequate  treatment,  it  was  in  the  eyes  of  the  law  no  treat- 
ment at  all.  Must  a  badly  injured  employee  stop  to  argue  the 
question  out  with  his  employer  while  he  is  suffering  under  either 
no  treatment  or  inadequate  treatment  ?  I  think  not.  Supplying 
improper  treatment  is  of  iiself  a  refusal  of  treatment  within  the 
meaning  of  the  law.  The  award  to  cover  the  doctor's  bill  should 
be  confirmed. 

On  the  16tb  day  of  October,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  forgoing  opinion.* 

Wiard,  Lynch  and  Sayer,  OMnmissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Maboa&et  McCall,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Jahes  McCall,  against  ^Ieyeb  Hecht, 
Employer;  United  States  Fidelity  and  Guarantee  Com- 
PAST,  Insurance  Carrier 

Case  No.  100804 

(Decided  October  16,  1918) 

QsMtlon  as 'to  wbethei  in  award  lurisK  been  once  nude  by  the  CommiHiMi 
cut  be  lerencd  othar  than  by  an  appeal  to  tlie  Appellate  DiTision. 

The  original  clSiim  herein  vaa  made  by  Margaret  HcCall,  widow  of 
James  UcCall,  for  injuriea  growing  out  of  hia  death  from  anthrax  on 
April  10,  1918.  The  Knployer  deals  in  rawhides  and  on  the  original 
claim  an  award  was  made  by  a  deputy  commiialoner  on  the  ground 
that  the  claim  waa  within  group  32  of  Mction  2  of  the  Compensation 
Law,  and  that  the  employer  waa  a  furrier.  Notice  ot  appeal  therefrom 
waa  filed  by  the  iueurance  carrier  and  the  same  deputy  r^eard  the 
case  and  reconsidered  his  decision  that  a  dealer  in  rawhides  is  a  furrier, 
and  held  that  such  dealer  waa  not  a  furrier  and  that  the  claim  did  not 
come  within  the  law  and  therefore  reversed  his  former  finding  and 
rescinded  the  award.  The  claimant's  attorney  asked  for  a  rehearing  and 
the  matter  came  on  before  the  Commiasion,  but  the  claimant's  attorDC7 
rested  his  entire  contention  cm  the  point  that  the  award  having  been 
made  by  the  Commiasion  became  ret  adjudicata  and  could  only  be 
reversed  by  an  ajlpeal  to  the  Appellate  Division.  The  matter  now  before 
the  Commission  is  therefore  based  merely  upon  the  question  of  law 
involved.  Held,  that  the  claim  that  the  Commission  is  without  power 
to  change  the  award  because  there  has  been  no  change  in  eonditiona 
must  be  overruled  but  with  the  right  to  the  claimant  under  the  stipula- 
tion already  made  to  have  the  case  put  on  the  calendar  of  this  Com- 
miaaiou  again  for  a  rehearing  upon  tiie  merits.  The  decisioD  already 
made  rescinding  the  award  and  diamisaing  the  claim  should  be  affirmed. 

Claim  is  made  by  the  widow  of  James  McCall  for  death  benefits 
for  herself  and  minor  children  growing  out  of  his  death  from 
anthrax  on  April  10,  1918.  The  employer  is  a  dealer  in  raw 
hides.  An  awai-d  waa  made  by  our  deputy  in  the  first  instance, 
holding  that  the  claim  comes  within  group  32  of  section  2  of  the 
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Compensation  Law,  on  the  ground  that  the  employer  was  a  furrier. 
The  insurance  carrier  thereupon  filed  notice  of  appeal  and  there- 
after the  deputy  who  heard  the  case  had  the  matter  put  on  before 
him  for  a  rehearing  and  reconsidered  his  decision  that  a  dealer 
in  raw  hides  is  a  furrier  and  decided  that  the  employer  was  not 
a  furrin,  and  therefore  that  the  claim  did  not  come  within  the 
provisions  of  the  Workmen's  Compensation  Law  and  reversed  hia 
former  finding  and  rescinded  the  award.  Application  was  there- 
after made  by  the  attorn^  for  the  claimant  for  a  rehearing  and 
the  matter  has  been  heard  at  length,  although  no  further  testimony 
was  taken.  The  attorneys  for  both  claimant  and  insurance 
carrier  have  been  heard  orally  and'  the  claimant's  attorney  haa 
filed  a  brief.  On  the  rehearing  before  the  Commission  the 
attorn^  for  the  claimant  refrained  from  going  into  the  merits  of 
the  case  at  all,  but  rested  his  entire  contention  upon  the  point  that 
the  award  having  once  been  made  by  the  Commission  became 
res  adjudicaia.  and  could  only  be  reversed  by  an  appeal  to  llie 
Appellate  Division.  The  Commission  decided  at  the  hearing  that 
it  would  take  tho  matter  up  upon  this  question  alone  and  that,  if 
the  decision  on  the  legal  point  were  against  the  claimant,  she 
might  still  have  the  matter  put  on  before  the  Commission  for  a 
rehearing  on  the  merits.  The  attorney  for  the  claimant  has,  in  his 
brief,  limited  himself  now  solely  to  the  legal  proposition  and  the 
matter  has  been  referred  to  me  for  an  opinion. 

John  C,  HoUembeak,  for  claimant. 

William  P.  Burehell,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  attorney  for  the  claimant  relies 
upon  section  23  of  the  Compensation  Law,  which  is  in  part  as 
follows :  "An  award  or  decision  of  the  Commission  shall  be  final 
and  conclusive  upon  all  questions  within  its  jurisdiction  as  ag^st 
the  State  Fund  or  between  the  parties,  unless  reversed  or  modified 
on  appeal  therefrom  as  hereinafter  provided." 

He  admits,  however,  that  in  pursi'ance  of  secticm  22,  the  Com- 
mission may  change  its  award  where  there  is  shown  to  be  a  change 
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in  condiiions  and  lie  asserts  that  there  can  be  no  sueli  change  in 
an  award  after  it  has  been  made,  unless  proof  is  presented  that 
the  conditions  upon  which  the  award  was  made  have  changed  and 
he  quite  rightly  asserts  that  there  is  no  such  change  in  conditions 
in  the  present  instance.  If  these  were  the  only  provisions  in  the 
law  relative  to  the  making  of  awards  and  review  1^  appeal,  the 
matter  would  hardly  permit  of  argument,  but  section  74  of  the 
Compensation  Law  givea  the  Commission  continuing  jurisdiction 
and  the  right  "  to  make  such  modification  or  change  with  respeet 
to  former  findings  or  orders  relating  thereto,  as  in  its  opinion  may 
be  just."  The  attorney  for  the  claimant  also  quite  rightly  states 
that  the  Commission  occupies  a  judicial  position  and  from  this 
statement  he  deduces  an  argument  that  the  Commission  is  bound 
to  follow  the  rules  and  procedure  of  courts,  and  ia  particular,  is 
bound  to  follow  the  rules  and  decisions  relative  to  appeals,  and 
that  its  jurisdiction  is  limited,  notwithstanding  section  74,  pre- 
cisely as  a  court's  jurisdiction  would  be  and  that  it  cannot  disturb 
an  award  once  made  unless  it  be  under  section  22  on  proof  of  a 
change  in  conditions. 

If  the  attorney  is  right  in  bis  claim  that  the  Commission  is 
bound  by  all  rules  of  the  courts,  and  particularly  by  the  Code  of 
Civil  Procedure,  the  necessities  of  the  case  would  seem  to  demand 
that  the  Commission  should  be  made  up  of  practicing  attorneys, 
instead  of  which  there  is  only  one  lawyer  on  the  Commission  of 
five.  As  a  matter  of  fact  our  conception  of  the  Compensation  Law 
is  that  while  the  Commission  has  judicial  functions  and  has  to 
pass  upon  conflicting  claims  very  much  as  a  court  of  law  does,  still 
it  is  not  so  much  a  matter  of  contest  between  employer  and 
employee  as  it  is  one  of  adjustment  on  the  basis  of  the  inherent 
justice  and  equities'  of  the  case.  Apparently  the  statute  looks 
quite  as  much  to  the  business  judgment  of  laymen  as  to  the  acumen 
of  those  learned  in  law  and  in  the  practice  of  the  courts.  On  this 
theory  of  the  Compensation  Law,  claimants  have  been  discouraged 
by  the  Commission  from  employing  attorneys.  They  are  con- 
tinually told,  and  we  think  rightly,  that  they  do  not  need  expert 
I^al  advice,  bat  that  a  full,  fair  and  frank  statement  of  the  facts 
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of  the  case  will  result  in  their  receiving  proper  protection  at  the 
hands  of  the  Commission.  If  the  claim  now  made  1:^  the  claimant 
is  to  prevail,  all  this,  it  wonld  seem,  must  be  changed  and  claimants 
miist  employ  attomeys  who  are  familiar  with  the  Code  of  Civil 
Procednre  and  with  the  rules  of  courts,  in  order  that  they  may 
not  have  their  cases  passed  upon  without  proper  legal  protection. 
This  apparently  would  mean  that  a  very  considerable  proportion  of 
every  award  which  ought  to  go  to  the  injured  workman  must  be 
given  to  his  attorney  and  the  whole  intent  of  the  Compensation 
Law,  as  the  Commiseion  has  imderstood  it,  would  be  very  lai^y 
nullified,  and  the  old  abuses  which  flourished  under  tho  liability 
law  would  return.  Insurance  carriers  are  able  to,  and  in  fact  do, 
have  represnitativee  present  at  our  hearings  who  are  familiar 
with  legal  principles  and  rules  and  nothing  it  seems  would  be 
more  detrimental  to  the  generality  of  injured  workmen  than  to 
have  the  claim  of  the  claimant  here  held  to  be  valid. 

The  Commission's  position  that  it  should  not  be  altogether 
bound  by  rules  which  apply  in  courts  of  justice  seems  to  be  in  part, 
at  least,  sustained  by  the  expre,s8  provision  in  the  statute,  that  the 
Commiasiou  is  not  to  be  held  down  to  technical  legal  rules  of 
evidence,  also  by  the  provision  of  section  74  that  the  Commission 
has  continuing  jurisdiction  and  may  vary  its  award  as  justice 
demands.  It  should  further  be  said  that  the  situation  confronting 
the  Commission,  growing  out  of  the  enormous  number  of  awards 
which  have  to  be  made,  makes  necessary  the  procedure  which  the 
Commiesiop  has  adopted.  It  is  stated  that  claims  before  the 
Commission  amount  to  not  less  than  60,000  per  year  and  many 
of  these  cases  have  to  be  heard  many  times.  In  order  to  handle 
this  enormous  amount  of  business,  the  Commission  is  compelled 
to  have  calendars  heard  in  different  parts  of  the  State  by  its 
deputies  who  take  the  testimony  and  make  the  award,  subject  to 
confirmation  by  the  Commission.  These  deputies  for  the  most 
part  are  laymen  and  not  learned  in  the  law  and  it  could  hardly  be 
that  in  this  enormous  number  of  cases  the  deputies  and  perhaps  the 
Commission  itself,  would  make  awards  which  after  more  careful 
examination  would  be  found  not  to  stand  the  test  of  the  Compensa- 
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tion  Lnw.  The  law  has  been  so  amended  that  the  conelneionB  of 
fact  and  rulinga  of  law  are  not  to  be  prepared  by  the  CommisBion 
u&til  after  notice  of  appeal  from  the  award,  thus  obviating  the 
necessity  for  making  tindings  in  the  vast  number  of  cases  where 
no  appeals  are  taken.  It  thus  happens  that  in  many  casea  careful 
examination  of  the  testimony  by  the  Commission  itaeii  is  only 
made  after  the  matter  has  been  sent  to  counsel  for  the  purpose 
of  having  the  findings  prepared.  The  counsel  then  goes  over  the 
case  carefully  and  if  it  finds  that  the  award  cannot  be  sustained 
or  that  the  probabilities  of  sustaining  it  are  very  doubtful,  he  is 
instructed  to  send  the  matter  to  the  Commission  for  a  rehearing. 
Such  cases  of  course  can  come  to  the  Commission  only  after  an 
appeal  has  been  taken  by  one  party  or  the  other  as  was  the  case 
here.  Great  injustice  would  often  be  done  if  a  manifeatly 
erroneous  decision  on  the  facts  could  not  be  corrected  fry  the  Com- 
mission because  our  findings  of  fact  cannot  be  reviewed  by  the 
courts.     In  fact,  such  would  seem  to  be  the  case  here, 

Ko  doubt  an  nppreciation  of  the  diflScultiea  already  enumerated 
w:is  in  the  mind  of  the  Legislature  when  section  74  of  the  law  was 
inserted,  notwithstanding  the  previous  insertions  of  sections  22 
and  23.  I  think  it  must  be  presumed  that  the  Legislature  saw  that 
in  many  cases  a  proper  and  final  determination  could  not  be  made 
in  the  first  instance,  and  that,  therefore,  a  discretion  was  given  to 
the  Commission  by  section  74  to  review  its  own  decisions  at  any 
time,  whether  the  time  to  appeal  has  expired  or  not.  In  my  opin- 
ion, it  was  because  of  the  legal  proposition  that  the  time  for  n 
litigant  to  appeal  from  a  final  decision  cannot  be  extended  beyond 
the  statutory  period,  and  because  the  doctrine  of  res  adjtidicata 
is  firmly  fixed  in  the  decisions  of  courts,  that  section  74  was  put 
into  the  law,  in  order  to  relieve  the  situation  in  those  respects. 
The  attorney  for  the  claimant  cites  the  case  of  Clemens,  180  App. 
Div.  92,  in  support  of  the  proposition  that  the  insurance  carrier's 
only  r«nedy  is  by  way  of  appeal,  but  that  case  I  think  when  prop- 
erly understood  is  not  adverse  to  the  position  which  the  Commis- 
sion takes  with  reference  to  section  74.  In  that  case  the  Com- 
mission in  its  discretion  had  refused  to  open  a  cue  at  the  instance 
arAi«  Oin,  'RwT.— VqIh  17       43 


DigilizeflbyGoOgle 


658         State  Dbpabtment  Kepobts 

[VoL  17]  SUte  InduBtrUl  Ccanmission 

of  an  insurance  carrier,  and  I  tbink  the  decision  may  be  held  to  be 
notbing  more  tban  an  affirmance  of  the  proposition  that  where  a 
right  rests  in  discretion,  it  cannot  be  reviewed  oa  appeal  unless 
there  is  clear  abuse  of  discretion.  In  that  case  an  award  was  made 
against  the  employer  and  the  insurance  carrier.  The  insurance 
carrier  claimed  that  it  was  not  liable  because  the  policj  of  insur- 
ance had  been  procured  from  it  by  fraud,  raising  a  pore  question 
of  law.  The  Commission  overruled  this  contention  and  made  the 
award  against  both  employer  and  insurance  carrier,  from  which 
no  appeal  was  taken  by  the  insurance  carrier.  Thereafter  the  Com- 
mission brought  suit  upon  the  award  against  both  the  employer 
and  the  insurance  carrier,  in  which  the  insurance  carrier  aet 
up  the  defense  that  it  was  not  liable  because  the  policy  had  been 
procured  by  fraud.  The  court  overruled  that  defense  and  judg- 
ment was  entered.  Thereupon  the  insurance  carrier  applied  to  the 
Commission  for  a  rehearing  under  section  74  which  the  Commis- 
sion refused  and  the  Appellate  Division  simply  ruled  that  so  long 
as  the  Commission  in  its  discretion  did  not  open  the  case,  the 
only  remedy  of  the  insurance  carrier  was  to  appeal  from  the  origi- 
nal award.  The  decision,  therefore,  is  not  authority  for  the 
proposition  that  the  Commission  has  no  right  to  open  an  award 
under  section  7i,  where  there  has  been  no  change  in  conditions, 
especially  where  an  erroneous  finding  of  fact  has  been  made. 

The  decision  in  this  case  might  be  based  upon  the  opinion 
written  in  Fisher  v.  (Jenesee  Construction  Company  and  reported 
in  our  Bulletin,  Volume  3,  No.  12,  at  pages  266  and  267,  now  on 
appeal  to  the  Appellate  Division,  but  the  energy  with  which  the 
attorney  for  the  claimant  has  presented  his  case  here  and  the 
difFcrent  angles  from  which  he  has  approached  it,  makes  it  seem 
proper  to  re-examine  the  whole  proposition.  I  am  very  clearly  of 
the  opinion  that  the  claim  that  the  Commission  is  without  power 
to  change  the  award,  because  there  has  been  no  change  in  condi- 
tions, must  be  overruled,  but  with  the  right  to  the  claimant, 
uuder  the  stipulation  made  at  the  last  hearing  to  have  the  case 
put  on  our  calendar  again  for  a  rehearing  upon  the  merits. 
Should  the  attorney  for  the  claimant  desire  to  further  test  the 
legal  proposition  on  appeal,  I  should  be  in  favor  of  giving  the 
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same  right  to  a  rehearing  on  the  merits  after  a  decision  of  the 
Appellate  Diviaion,  if  he  wishes  it.  For  the  preseDt,  at  least,  I 
advise  that  the  decteion  already  made  rescinding  the  award  and 
dismissing  the  clnim  be  affirmed. 

On  the  I6th  day  of  October,  1918,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  forgoing  opinion. 

Wiard,  Lynch  and  Sayer,  Commissioners,  concur. 
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